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D£T£ltMINATION  AS  TO  WHETHER  A  CONVEYANCE  WAS 

FRAUDULENT. 

Circuit  Court  of  Cuyahoga  County. 
Elizabeth  Weeks  v.  Frank  0.  Spencer  et  al. 

Decided,  May  27,  1913. 

Fraudulent  Conveyance — Action  to  Set  Aside — Laws  of  State  Where 
Transaction  Occurs,  Govern, 

1.  A  fraudulent  conveyance  made  with  intent  to  hinder,  delay  and  de- 

fraud creditors,  will  not  be  set  aside  under  Section  67-e,  of  the  Na- 
tional Bankruptcy  Act,  unless  made  within  four  months  next  pre- 
ceding the  filing  of  a  petition  in  bankruptcy,  nor  under  Section 
6343  of  the  Revised  Statutes  of  Ohio,  unless  the  person  to  whom 
the  conveyance  was  made  knew  at  the  time  of  the  transaction  of 
the  fraudulent  intent  on  the  part  of  the  debtor. 

2,  Where  a  husband  citizen  of  Ohio  becomes  indebted  to  his  wife  in 

the  United  States  and  in  payment  of  that  indebtedness  delivers 
to  her  in  Italy  a  conveyance  of  his  interest  in  a  trust  estate  held 
in  the  state  of  Ohio,  the  transaction  is  governed  by  the  laws  of 
Ohio  and  not  by  the  laws  of  Italy. 

H.  J.  Doolittle  and  C.  R.  Bissell,  for  plaintiff. 

Whitey  Johnson  tfe  Cannon,  contra.  „:  . 
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Weeks  v.  Spencer  et  al.  [Vol.  20  (N.S.) 


Marvin,  J. ;  Winch,  J.,  and  Niman,  J.,  concur. 

This  suit  was  originally  brought  by  Elizabeth  Weeks  to  have 
set  aside  an  assignment  or  transfer  of  property  made  by  PVank 
0.  Spencer  to  his  wife,  Margaret  T.  Spencer.  This  transfer 
or  assignment  was  made  on  the  10th  day  of  June,  1908,  at  a 
time  when  Frank  0.  Spencer  was  insolvent. 

On  the  16th  day  of  August,  1910,  Frank  0.  Spencer  filed  a 
voluntary  petition  in  bankruptcy  in  the  Dij^triet  Court  of  the 
United  States  for  the  Northern  District  of  Ohio,  and  in  that 
proceeding  he  was  adjudged  a  bankrupt,  and  Clarence  R.  Bissel 
was  appointed  trustee  of  his  estate  in  bankruptcy,  and  there- 
upon he  was  substituted  for  the  plaintiff  in  the  action  brought 
by  Mrs.  Weeks.  This  was  done  in  pursuance  of  Section  lOe 
of  the  Bankrupt  Act,  which  provides  that  the  trustee  may  avoid 
any  transfer  by  the  bankrupt  of  his  property  which  any  credi- 
tor of  such  bankrupt  might  have  avoided,  and  may  recover  any 
property  so  transferred,  or  its  value,  from  the  person  to  whom 
it  was  transferred,  unless  he  was  a  bo7ia  fide  holder  for  value 
prior  to  the  date  of  the  adjudication. 

It  may  be  said  here  that  the  original  plaintiff,  Elizabeth 
Weeks,  proved  up  the  claim  which  she  held  against  Spencer  in 
the  bankruptcy  proceedings,  and  the  same  was  allowed.  She 
made  no  claim  for  a  lien  in  making  her  proof  in  the  bankruptcy 
court. 

The  bankrupt  act  provides,  in  Section  67e,  as  follows: 

**A11  conveyances,  transfers,  assignments  or  encumbrances 
made  or  given  by  a  person  adjudged  a  bankrupt  under  the  pro- 
visions of  this  act,  subsequent  to  the  passage  of  this  act  and 
within  four  montl:s  prior  to  the  f  liner  of  the  petition,  with  the 
intent  and  purpose  on  his  part  to  hinder,  de^ay  and  defraud 
creditors,  or  any  of  thVm,  shall  be  null  and  void  as  against  the 
creditors  of  such  debtor,  except  as  to  purchasers  in  good  faith 
and  for  a  present,  fair  consideration." 

A  further  provision  in  the  same  section  on  the  same  subject 
fixes  the  time  as  within  four  months  next  preceding  the  filing  of 
the  petition  in  bankruptcy  as  being  the  period  for  determina- 
tion that  such  transfers  are  null  and  void. 


CIRCUIT  COURT  REPORTS— NEW  SERIES.  8 

1914.]  Cuyahoga  County. 

Since  this  assignment  was  made  much  more  than  four  months 
prior  to  the  proceedings  in  bankruptcy,  it  is  clear  that  if  the 
transfer  can  be  set  aside,  it  must  be  done  because  of  the  pro- 
visions of  the  statutes  of  the  state  of  Ohio. 

The  statute  in  force  at  the  time  of  the  alleged  transfer  by 
Spencer  to  his  wife,  was  Section  6343  of  the  Revised  Statutes, 
which  reads: 

**  Every  sale,  conveyance,  transfer,  mortgage  or  assignment, 
made  in  trust  or  otherwise,  by  a  debtor  or  debtors,  and  every 
judgment  suffered  by  him  or  them  against  himself  or  them- 
selves in  contemplation  of  insolvency,  and  with  the  design  to 
prefer  one  or  more  creditors  to  the  exclusion  in  whole  or  in 
part  of  others,  and  every  sale,  transfer,  couveyanee,  mortgage 
or  assignment  made  or  judgment  procured  by  him  or  them  to 
be  rendered  in  any  manner  with  intent  to  hinder,  delay  or 
defraud  creditors,  shall  be  declared  void  as  to  creditors  of  such 
debtor  or  debtors  at  the  suit  of  any  creditor  or  creditors.  Pro- 
vided, however,  that  the  provisions  of  this  section  shall  not 
apply  unless  the  person  or  persons  to  whom  such  sale,  con- 
veyance, transfer  or  mortgage  or  assignment  be  made  knew  of 
such  fraudulent  intent  on  the  part  of  the  debtor  or  debtors. ' ' 

This  last  clause  appears  first  in  the  ameridment  of  the  sec- 
tion passed  on  the  30th  of  April,  1908,  found  in  99  O.  L.,  241. 

The  same  proposition,  however,  had  already  been  held  in  a 
construction  of  the  statute  prior  to  this  amendment,  in  Babilya 
V.  Priddy,  68  0.  S.,  373,  in  which  the  court  sustained  a  pur- 
chase made  in  good  faith  and  for  fair  value  from  an  insolvent 
debtor,  and  in  speaking  of  such  sale  used  this  language : 

**Such  transfer  must  be  held  valid  as  to  such  purchaser,  even 
though  the  seller  may  have  made  the  sale  in  contemplation  of 
insolvency  or  with  the  design  to  prefer  one  or  more  creditors 
to  the  exclusion  of  others,  or  with  the  intent  to  hinder,  delay  or 
defraud  his  creditors,  even  though  a  deed  of  assignment  made 
by  such  debtor  was  filed  therein  ninety  days  after  such  sale." 

And  in  the  case  of  Lytle  v.  Baldingcr,  84  0.  S.,  1,  the  first 
clause  of  the  syllabus  reads : 

*'A  petition  to  set  aside  a  fraudulent  sale  or  transfer  made  in 
violation  of  the  provisions  of  Section  6343,  Revised  Statutes. 
which  does  not  aver  that  the  person  to  whom  the  sale,  convey- 
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ance,  transfer^  mortgage  or  assignment  is  made,  knew  at  tlie 
time  of  the  transaction  of  the  fraudulent  intent  on  the  part  of 
the  debtor,  does  not  state  facts  facts  sufficient  to  constitute  a 
cause  of  action." 

So  that,  unless  it  be  found  that  Spencer  made  this  transfer  to 
his  wife  with  the  design  to  pi-efer  one  or  more  creditors  to  the 
exclusion  in  whole  or  in  part  of  others,  or  that  it  was  a  transfer 
made  by  him  with  intent  to  hinder,  delay  or  defraud  creditors 
and  that  the  transferee  knew  these  facts  at  the  time,  the  transfer 
must  be  found  to  be  good  and  the  claim  of  the  trustee  denied. 
And  this  brings  us  to  a  consideration  of  the  facts  for  the  pur- 
purpose  of  determining  whether  they  bring  the  transfer  or  as- 
signment of  Spencer  to  his  wife  within  the  provisions  of  the 
statute. 

The  property  which  it  is  charged  was  fraudulently  trans- 
ferred by  Spencer  to  his  wife  consisted  of  such  rights  as  he  had 
under  the  will  of  Phineas  M.   Spencer,  deceased,  which   was 
duly  admitted  to  probate  in  this  county,  and  which  provides 
among  other  things,  that  after  the  payment  of  certain  bequests 
made  in  the  will,  *'all  the  rest  and  residue  of  my  property  and 
estate,  of  every  kind  and  description,  T  give  and  bequeath  as 
follows:     The  remaining  one-fourth  to  my  executor  or  trustee, 
to  be  held  in  trust  during  the  life  of  Charlotte  M.  Spencer,  the 
widow  of  my  late  brother  A.  K.  Spencer,  and  the  income  during 
such  period  to  be  paid  to  her  semi-annually  or  oftener,  and  upon 
her  death,  one-half  of  the  principal  of  such  fund  so  held  in 
trust  during  her  life,  shall  be  paid  or  delivered  to  Florence 
Murphy,  if  living,  or  if  deceased,  to  her  next  of  kin  under  such 
statutes,  and  the  remaining  one-half  thereof  shall  be  held  in 
trust  by  my  trustee  during  the  joint  lives  of  my  nephew,  Frank, 
and  his  wife,  Margaret,  and  the  life  of  the  survivor  of  them! 
During  their  joint  lives  the  income  from  the  fund  shall  be  paid 
for  their  joint  maintenance  while  and  so  long  as  they  live  to- 
gether as  husband  and  wife,  and  accumulated  during  any  period 
during  which  they  shall  not  live  together.     During  the  lifetime 
of  the  survivor,  the  income  shaU  be  paid  to  such  survivor,  and 
on  the  death  of  such  survivor,  if  their  son,  Frederick  Albert 
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Spencer,  be  then  of  age  and  a  resident  and  citizen  of  the  United 
States  of  America,  such  fund  and  its  accumulations  shall  there- 
upon be  transferred  to  him,  and  if  he  be  a  minor  the  income 
thereof  may,  during  the  period  of  his  minority  be,  at  the  discre- 
tion of  my  trustee,  applied  to  his  proper  maintenance  and  edu- 
cation with  a  view  of  his  becoming  such  citizen,  and  thereupon, 
upon  his  arriving  at  age,  the  principal  and  any  accumulations 
thereon  shall  be  paid  to  him  on  the  condition  of  his  then  be- 
coming a  resident  and  citizen  of  the  United  States." 

It  will  be  seen  that  the  portion  of  the  estate  of  the  testator 
in  which  Frank  0.  Spencer  had  any  interest  (for  the  Prank 
Spencer  mentioned  in  the  will  is  the  defendant  F.  0.  Spencer 
in  this  action,  and  his  wife  Margaret  mentioned  in  said  will 
is  the  Margaret  T.  Spencer,  defendant  in  this  action)  was  one- 
half  of  the  one-fourth  residuum  of  the  estate  of  which  his  mother, 
during  her  lifetime,  was  to  receive  the  entire  income.  At  her 
death  this  one-half  of  one-fourth  was  to  be  held  in  trust  by  the 
trustee.  The  trustee  which  actually  had  this  money  in  trust 
was  the  Citizens  Savings  &  Trust  Company. 

At  the  time  of  this  transfer,  the  mother  of  Frank  0.  Spencer, 
who  was  to  have  the  income  of  this  property  during  her  life, 
was  still  living,  so  that  no  part  of  the  income  was  yet  payable 
to  either  Frank  or  his  wife.  Not  only  so,  but  for  a  considerable 
time  prior  to  such  assignment  Frank  O.  Spencer  and  his  wife 
had  been  living  apart.  They  have  a  son  who  was  living  at  the 
time  of  this  transfer,  and  who  is  still  living,  being  the  Frederick 
Albert  Spencer  named  in  the  will. 

The  amount  of  property,  the  income  of  which  it  is  provided 
in  the  will  shall  go  to  Frank  and  his  wife  while  they  are  living 
together  and  to  the  survivor  if  one  of  them  should  die,  is  about 
$34,000. 

At  the  time  of  the  marriage  of  Frank  O.  Spencer  and  his  wife, 
she  received  from  her  mother  about  $024.50  which  she  put  into 
the  hands  of  her  husband  to  be  deposited  for  her.  He  failed 
to  make  the  deposit  and  had  never  paid  it  back  before  the  time 
of  this  aasi^ment  or  transfer.  This  certainly  constituted  a 
good  and  valuable  consideration  for  the  transfer  by  him  to  her 
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of  some  property  in  payment  of  that  debt.  The  value  of  his 
interest  in  the  bequest  was  very  uncertain ;  it  depended,  among 
other  things,  on  the  length  of  time  which  his  mother  should  live ; 
it  depended  in  a  measure  upon  whether  he  should  outlive  his 
wife ;  it  depended,  during  their  joint  lives  after  the  death  of  his 
mother,  upon  the  length  of  time  they  should  live  together. 
They  had  separated  and  lived  apart  for  a  considerable  time  be- 
fore this  transfer  was  made,  and  whoever  purchased  his  rights 
under  that  will  would  be  purchasing  that  which  is  sometimes 
not  inaptly  spoken  of  as  a  **pig  in  a  poke.'*  It  was  a  pur- 
chase of  something  which  might  never  bring  any  return,  and 
which,  if  it  did  bring  any  return,  depended  on  so  many  things 
that  nobody  could  say  what  it  was  worth.  He  made  out  the 
assignment  on  the  10th  day  of  June,  1908,  here  in  Ohio,  and 
immediately  deposited  it  with  the  Citizens  Savings  &  Trust  Com- 
pany, the  trustee  under  his  uncle 's  will.  He  then  went  to  Italy 
where  his  wife  was,  taking  a  duplicate  of  this  transfer  and  de- 
livering it  to  her  in  Italy.  She  accepted  it  and  expressed  her- 
self as  satisfied.  The  assignment  itself  expresses  that  it  is  in 
payment  and  full  settlement  of  the  claim  which  Margaret  had 
against  him  for  this  $924.50,  together  with  interest  from  the 
time  it  was  taken  by  him,  to-wit,  May  4,  1904. 

Attention  has  already  been  called  to  some  of  the  elements  of 
uncertainty  as  to  the  value  of  this  interest  of  Frank  0.  Spencer 
thus  assigned.  There  is  a  further  uncertainty,  to-wit,  a  frac- 
tional part  of  any  income  to  which  Frank  might  be  entitled, 
that  might  be  received  from  this  money  while  in  the  hands  of 
the  trustee  after  the  death  of  Frank's  mother.  The  will  pro- 
vided for  its  being  paid  to  Frank  and  Jiis  wife  for  their  joint 
i  support.     Whether  this  would  entitle  each  of  them  to  one-half 

I  while  they  were  living  together,  we  do  not  undertake  to  say,  but 

regard  it  as  a  matter  of  grave  doubt,  and  as  therefore  affecting 
the  value  of  any  interest  which  Frank  might  have  in  such  in- 
come which  at  the  time  of  this  transfer  to  his  wife,  he  could 
have  transferred  to  anybody. 

The  evidence  fails  to  show  that  Margaret  T.  Spencer  had  any 
knowledge  or  intimation  or  suspicion  that  Frank  was  making 
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this  transfer  to  her  for  the  purpose  of  hindering,  delaying  or 
defrauding  any  creditors.  The  amount  of  her  claiins  as  com- 
pared with  the  very  uncertain  value  of  Prank's  interest  under 
this  will  of  his  uncle,  we  think  is  suflRciont,  in  the  absence  of  evi- 
dence showing  knowledge  on  her  part  of  some  fraudulent  intent, 
to  sustain  the  transfer  made  to  her. 

It  is  said,  however,  that  this  transfer  to  her  was  a  contract 
made  in  Italy,  and  that  it  must  be  governed  by  the  laws  of  Italy 
at  the  time  the  contract  was  delivered  to  her,  and  evidence  is 
introduced  of  certain  provisions  of  the  law  of  that  country. 
Without  stopping  to  read  these  provisions,  the  efifect  of  them 
apparently  is  that  under  the  law  of  Italy,  a  wife  can  not  alien- 
ate or  dispose  of  her  dowery  without  authorization  of  a  proper 
judicial  tribunal.  Even  if  it  be  held  that  this  contract  or  as- 
signment of  Frank  to  his  wife  is  to  be  governed  by  the  laws  of 
Italy,  we  find  nothing  that  would  prohibit  the  wife  from  accept- 
ing payment  of  an  indebtedness  to  her.  which  indebtedness  ac- 
crued in  a  foreign  country,  though  the  payment  should  be  made 
in  Italy.  By  this  contract  Mrs.  Spencer  was  not  disposing  of 
any  dowery  which  she  had.  The  money  which  she  had  furnished 
to  her  husband  was  given  to  her,  it  is  said,  as  dowery  by  her 
mother  in  Austria,  where  the  marriage  between  these  people 
took  place,  and  that  dowry,  the  money  she  had  long  before  the 
time  of  this  contract  in  Italy,  had  been  taken  by  her  husband; 
she  did  not  have  it. 

Under  the  facts  hereinbefore  recited,  her  husband,  by  reason 
of  having  used  this  money  which  had  come  to  her  as  dowery,  be- 
came indebted  to  her  in  America ;  that  debt  was  still  subsisting, 
and  she  accepted  this  transfer  in  payment  of  that  indebtedness, 
and  to  hold  that,  therefore,  the  contract  was  invalid  would  be 
to  hold  that  a  contract  made  between  citizens  of  the  United  States 
of  America  paid  in  some  foreign  country,  while  they  were  abroad, 
and  completely  executed,  did  not  bind  the  parties  because,  if 
the  contract  by  which  the  indebtedness  wcs  created  had  been 
made  in  Italy,  it  would  not  have  been  enforcible.  We  do  not, 
therefore,  regard  it  as  essential  for  the  disposition  of  this  case, 
to  determine  whether  the  laws  of  Italy  in  relation  to  dowery 
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would  affect  a  contract  made  by  the  citizens  of  the  United  Sates 
between  themselves  while  they  were  temporarily  in  Italy,  would 
be  valid  or  invalid.  Under  the  laws  of  the  United  States  where 
the  contract  by  which  Frank  became  indebted  to  his  wife  be- 
cause of  his  use  of  this  money,  which  is  the  implied  contract 
that  where  money  is  put  into  his  hands,  to  be  used  for  the  party 
so  putting  the  money  into  his  hands,  and  it  is  used  for  another 
purpose,  the  party  thus  using  the  money  is  obligated  to  pay  it 
back,  and  it  was  simply  the  settlement  of  that  American  contract 
which  was  made  in  Italy.  If  the  completion  of  the  contract  by 
delivery  of  the  writing  of  transfer  to  Margaret  was  the  time 
when  the  contract  became  effective,  still  it  was  simply  an  agree- 
ment to  release  a  claim  on  which,  under  an  American  contract, 
implied  it  is  true,  but  still  a  contract,  Frank  became  indebted  to 
his  wife. 

We  have  not  discussed  the  question  of  the  right  of  the  trustee 
here  to  enforce  any  lien  which,  by  possibility,  it  might  be 
claimed  Mrs.  Weeks  had  on  any  interest  of  Frank  under  this 
will,  because,  as  we  understand  the  law,  when  Mrs.  Weeks  proved 
up  her  claim  in  bankruptcy  and  had  it  allowed,  she  released  any 
lien.  If  she  had  any  before  that  time,  and  it  may  well  be 
doubted,  the  trustee  in  bankruptcy  having  only  the  rights  in 
this  action  which  Mrs.  Weeks  would  have  had,  had  the  case 
continued  in  her  name  without  the  intervention  of  any  bank- 
ruptcy proceedings.  Whether  he  could  have  maintained  the 
action  even  if  the  transfer  had  been  known  by  Mrs.  Spencer  to 
have  been  in  violation  of  the  rights  of  other  creditors,  we  have 
not  regarded  as  essential  to  the  disposition  of  this  case  to  deter- 
mine. 

We  therefore  reach  the  conclusion  that  the  trustee  in  bank- 
ruptcy has  no  rights  of  Frank  O.  Spencer  in  any  income  or 
property  growing  out  of  this  will  of  Phineas  M.  Spencer,  de- 
ceased, and  that  all  the  rights  which  Frank  otherwise  would 
have  under  said  will  are  now  the  property  of  Margaret  T. 
Spencer,  and  a  decree  will  be  entered  accordingly. 
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PROOF  REQUIRED  AS  TO  RELEASE  OF  EQUITY. 

Circuit  Court  of  Cuyalioga  County. 

Henry  Lancken  v.  Wo-liam  G.  Platt. 

Decided,  June  3,  1912. 

Trustee — Release  tOj  by  Cestui — Evidence  Must  be  Clear  and  Con- 
vincing. 

When  one  holds  property  as  trustee  for  another  and  claims  that  such 
other  has  released  his  equity  therein  upon  sufficient  consideration, 
the  evidence  of  such  release  must  be  clear  and  convincing. 

Dissette,  Dissette,  Dmette  db  Reynolds,  for  plaintiflP. 
C.  F.  Taplin  and  White,  Johnsori  <b  Cannon,  contra. 

NiMAN,  J. ;  Marvin,  J.,  concurs ;  Winch,  J.,  not  sitting. 

In  March,  1903,  the  original  plaintiff,  Henry  Lancken,  was 
the  owner  of  a  tract  of  land  located  in  Brooklyn  township,  Cuya- 
hoga county,  Ohio,  consisting  of  about  twenty-five  acres.  He 
was  also  the  owner  of  another  parcel  of  real  estate  on  Franklin 
avenue,  in  the  city  of  Cleveland.  The  twenty-five  acre  tract 
was  incumbered  by  a  mortgage  to  John  C.  and  Louisa  M.  Pflug, 
to  secure  the  payment  of  $3,500.  The  Franklin  avenue  property 
was  covered  by  mortgages  aggregating  $4,250.  A  ]\Irs.  Hum- 
phries owned  property  on  Birch  street  in  the  city  of  Cleveland, 
About  this  time  contracts  were  entered  into  between  Lancken 
and  Mrs.  Humphries  and  Lancken  and  the  Pflugs,  whereby 
Lancken  was  to  reduce  the  incumbrance  on  the  Franklin  avenue 
property  to  $1,250  and  convey  the  same,  subject  to  such  incum- 
brance, to  the  Pflugs  in  satisfaction  of  their  mortgage  against 
the  twenty-five  acre  tract  and  in  satisfaction  of  certain  other 
claims  held  by  them  against  Lancken,  while  the  farm,  or  twenty- 
five  acre  tract,  with  a  mortgage  for  $3,500  to  be  placed  against 
it,  was  to  be  exchanged  by  Lancken  for  the  Birch  street  prop- 
erty of  Mrs.  Humphries  sub.iect  to  a  mortgage  of  $3,500. 

To  facilitate  this  deal  and  apparently  to  enable  a  loan  to  be 
negotiated,  Henry  Lancken  conveyed  the  twenty-five  acre  parcel 
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to  the  defendant,  William  G.  Piatt,  having  first  executed  a  mort- 
gage against  it  to  Florence  H.  Eastcrman,  an  employee  of  the 
defendant,  to  secure  a  note  for  $3,450.  At  the  same  time  the 
Franklin  avenue  property  was  conveyed  to  the  Pflugs.  The 
trade  with  Mrs.  Humphries  was  never  consummated. 

The  deed  to  the  twenty-five  acre  tract  was  placed  on  record 
and  the  title  to  this  property  is  still  in  the  defendant,  who 
claims  to  be  the  absolute  owner  thereof. 

This  action  was  brought  by  Lancken  to  have  said  twenty-five 
acre  tract  decreed  to  be  his  property  and  to  secure  a  recon- 
veyance thereof  to  himself.  An  accounting  of  the  rents  and 
profits  of  the  land  and  the  money  secured  by  mortgage  thereon, 
and  the  cancellation  of  the  Easterroan  mortgage  are  also  sought. 

After  the  suit  was  begun  J.  C.  Logue,  trustee  in  bankruptcy 
for  Henry  Lancken,  was  sfubstituted  as  plaintiff,  and  the  action 
is  now  prosecuted  by  him. 

It  is  conceded  that  the  defendant  took  title  to  the  property 
in  controversy  as  the  agent  or  trustee  of  Lancken  for  the  special 
purpose  of  negotiating  the  Easterman  uote  and  mortgage,  and 
effecting  the  exchange  of  properties  with  Mrs.  Humphries,  and 
discharging  the  mortgage  of  the  Pflugs.  The  Humphries  deal 
was  never  carried  out,  and  the  defendant  continues  to  hold  the 
title  to  the  property. 

It  is  the  defendant's  claim  that  about  June  1,  1903,  having 
been  unable  to  negotiate  the  mortgage  on  the  farm  property, 
he  made  an  agreement  with  Lancken  whereby  Lancken  and  his 
wife,  in  consideration  of  the  surrender  of  a  certain  cognovit  note 
for  $367.50  and  the  cancellation  of  certain  other  items  of  in- 
debtedness, executed  a  release  in  writing  of  all  their  equity  in 
said  property.  The  decision  of  this  case  rests  upon  the  deter- 
mination of  the  question  whether  such  a  release  was  in  fact 
executed.  The  evidence  on  this  subject  is  clouded  with  un- 
certainty. The  release  itself  is  not  produced.  The  defendant 
and  Miss  Easterman  testify  that  such  a  release  was  executed, 
but  that  in  some  way  it  has  been  lost.  Its  contents  are  testified 
to  in  general  terms,  but  rather  according  to  what  is  supposed  to 
be  the  legal  effect  of  the  document  than  to  its  language. 


CIRCUIT  COURT  REPORTS— NEW  SERIES.         11 

1914.]  Cuyaboga  'County. 

Lancken  and  his  wife  both  deny  absolutely  that  such  a  re- 
lease was  ever  executed. 

The  burden  of  proving  that  the  release  was  executed  as 
claimed  rests  upon  the  defendant.  The  property  having  been 
held  by  him  in  trust,  he  must  establish  by  proof  of  the  required 
degree,  the  act  on  the  part  of  the  cestui  que  trust,  relied  upon  as 
as  a  relinquishment  of  his  estate.  This  proof  should  be  clear 
and  convincing. 

The  defendant,  in  our  opinion,  has  not  sustained  the  burden 
of  establishing  his  claim  that  Lancken  and  his  wife  released  their 
interests  in  the  property  in  controversy. 

The  fact  that  Lancken  did  not  list  among  his  assets  in  the 
bankruptcy  proceedings  the  interest  in  his  property,  afterward 
asserted  by  him,  and  the  fact  that  he  neglected  to  start  this 
action  until  more  than  four  years  after  the  land  was  deeded  to 
the  defendant,  are  urged  as  showing  that  he  did  not  consider 
that  he  had  any  interest  therein. 

Lancken  explains  his  course  in  this  respect  by  testifying  that 
he  was  advised  by  the  attorney  that  represented  him  in  the 
bankruptcy  proceedings  that  he  could  not  list  this  property  as. 
an  asset,  and  that  he  supposed  that  the  bankruptcy  proceedings 
had  put  an  end  to  his  interest  in  said  property,  until  he  was 
requested  to  execute  a  quit-claim  deed  to  another  parcel  of  land 
adjoining  that  involved  in  this  action. 

Whatever  may  have  been  Lancken 's  conduct  with  reference 
to  this  property,  it  does  not  supply  the  proof  lacking  to  estab- 
lish the  defendant's  claim  of  absolute  ownership  of  the  twenty- 
five  acre  tract  of  land. 

According  to  this  view  of  the  ease  it  follows,  of  course,  that 
the  defendant  must  account  to  the  plaintiff,  the  trustee  in  bank- 
ruptcy, for  the  rents  and  profits  of  the  farm  and  the  other 
moneys  received  by  him  as  the  agent  of  Henry  Lancken.  He 
should  be  charged  with  the  rents  actually  received,  and  with 
such  other  sums  as  came  into  his  hands  in  the  course  of  his 
agency,  and  credited  with  his  disbursements. 

The  defendant  can  not,  however,  be  allowed  anything  on  ac- 
count of  the  cognovit  note  for  $367.50  which  is  claimed  to  have 
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furnished  part  of  the  consideration  for  the  execution  of  the 
alleged  release.  That  note  was  surrendered  to  Lancken  as  paid, 
and  since  we  find  under  the  evidence  that  no  such  release  has 
been  shown  to  have  been  executed,  it  necessarily  results  that  this 
note  must  have  been  paid  in  some  other  manner,  probably  by 
the  transaction  relating  to  the  Quincy  avenue  property,  one  of 
the  matters  dealt  with  by  the  evidence. 

According  to  the  figures  in  evidence,  such  an  accounting  shows 
a  balance  of  $2.39  due  the  plaintiff. 

On  the  subject  of  compensation  it  is  urged  on  behalf  of  the 
defendant,  that  in  case  it  should  be  held  that  he  has  not  so 
established  the  release  in  dispute  as  to  be  entitled  to  retain  the 
property,  he  should  be  adequately  compensated  for  his  services 
in  connection  therewith. 

On  the  plaintiff's  part  it  is  contended  that  the  defendant  being 
in  the  position  of  trustee,  and  having  denied  the  trust,  is  not 
entitled  to  compensation. 

The  defendant  undoubtedly  performed  services  of  consider- 
able value  in  preserving  this  property  from  sale  under  fore- 
closure proceedings.  At  the  time  the  property  was  deeded  to 
him  it  was  incumbered  to  practically  its  full  value.  While  there 
is  no  evidence  before  us  as  to  its  present  value,  it  may  fairly 
be  assumed  from  the  efforts  put  forth  on  both  sides  of  this  action 
to  obtain  the  property,  that  it  has  so  increased  in  value  that  a 
considerable  equity  in  it  now  exists. 

The  services  rendered  by  the  defendant  dealt,  also,  with  other 
property  and  other  liens  than  are  involved  here,  and  a  con- 
siderable part  of  said  services  were  rendered  before  any  dis- 
pute as  to  the  ownership  of  the  land  arose. 

Under  all  the  circumstances  of  the  case  considering  the  doubt 
and  uncertainty  with  which  many  features  of  this  case  are 
surrounded,  and  considering  also  the  undoubted  benefit  which 
has  resulted  from  the  defendant's  services,  we  allow  him  as  com- 
pensation the  sum  of  $325,  which  will  be  made  a  charge  against 
said  premises  subject  to  the  valid  and  existing  liens  thereon. 

The  notes  of  Henry  Lancken  and  Mary  Lancken  to  the  Pflugs, 
and  the  mortgage  securing  the  same,  should  be  canceled  and 
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surrendered  by  the  defendant,  as  should  also  the  note  and  mort- 
gage to  P.  M.  Easterman  for  $3,450. 

A  decree  for  the  plaintiff  will  be  entered,  and  a  journal  entry 
may  be  prepared  in  accordance  with  the  findings  herein  indi- 
cated. 


RIGHTS  or  A  PENSIONED  FIREMAN. 

Circuit  Court  of  Cuyahoga  County. 

The  State  op  Ohio,  ex  reij  Joseph  Rothqery,  v.  The  Bo^uid 
OP  Trustees  op  the  Firemen's  Pension  Fund  op 
THE  City  op  Clevel^vnd. 

Decided,  June  3,  1912. 

Firemena*  Pension  Fund — Pensioned  Fireman  Can  Not  he  Disc?iarged 
for  Offense  Before  Retirement. 

A  fireman  who  has  been  retired  and  regularly  put  upon  the  pension 
roll  in  accordance  with  the  laws  of  the  state  and  the  regulations  of 
the  trustees  of  the  firemens'  pension  fund,  can  not  thereafter  be 
discharged  from  the  fire  department  for  violating  one  of  its  rules 
before  his  retirement,  and  his  pension  be  reduced. 

Oeier,  Farrell  <&  Edwards,  for  plaintiff  in  error. 
E.  K.  Wilcox,  contra. 

NiMAN,  J. ;  Marvin,  J.,  concurs;  Winch,  J.,  not  sitting. 

This  is  an  action  brought  in  this  court  by  the  relator  to  secure 
a  writ  of  mandamus  to  compel  the  Board  of  Trustees  of  the 
Firemen's  Pension  Fund  of  the  City  of  Cleveland  to  authorize 
the  payment  to  him  of  the  sum  of  $2,895,  with  interest,  claimed 
to  have  been  unlawfully  withheld  from  him  from  June  1st,  1906, 
to  April  1st,  1912,  and  to  authorize  the  payment  to  him  from  the 
Ist  day  of  April,  1912,  of  a  pension  in  the  amount  which  he 
claims  to  be  entitled  to  recover. 

The  Board  of  Trustees  of  the  Firemen's  Pension  Fund  of  the 
city  of  Cleveland  exists  under  and  by  virtue  of  an  enactment 
of  the  state  Legislature,  which  is  now  found  in  the  General 
Code  from  Section  4615.    By  Section  4600  it  is  provided : 
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**In  any  municipal  corporation,  having  a  fire  department  sup 
ported  in  whole  or  in  part  at  public  expense,  the  council  by  ordi- 
nance may  declare  the  necessity  for  the  establishment  and  main- 
tenance of  a  firemen's  pension  fund.  There  a  board  of  trustees, 
who  shall  be  known  as  *  trustees  of  the  firemen's  pension  fund,' 
shall  be  created,  which  shall  consist  of  the  director  of  public 
safety,  and,  in  villages,  of  the  fire  chief  and  five  other  persons, 
members  of  such  department.  But  upon  petition  of  a  majority 
of  the  members  of  the  fire  department,  such  director  or  fire  chief 
may  designate  a  less  number  than  five  to  be  elected  trustees." 

By  various  other  sections  provision  is  made  for  the  creation 
of  a  pension  fund,  and  Section  4612  proceeds: 

**Such  trustees  shall  make  all  rules  and  resrulations  for  the 
distribution  of  the  fund,  including  the  qualifications  of  those 
to  whom  any  portion  of  it  shall  be  paid  and  the  account  thereof, 
but  no  rules  or  regulations  shall  be  in  force  until  approved  by 
the  director  of  public  safety  or  the  fire  chief  as  the  case  may 
be." 

Under  the  authority  conferred  by  the  section  last  quoted. 

the  Board  of  Trustees  of  the  Firemen's  Pension  Fund  of  the 

City  of  Clevehmd  adopted  certain  rules  and  by-laws,  a  part  of 
Section  3,  which  is  as  follows: 

**Any  member  of  such  fire  department  who  has  been  in  the 
service  of  said  paid  fire  department  thirty  yeara,  the  last  twelve 
years  consecutively,  may,  upon  making  written  application  to 
the  person  or  persons  in  charge  of  the  fire  service  of  such  city, 
retire  at  his  own  option  without  medical  examination,  and  the 
board  of  trustees  shall  authorize  the  payment  to  such  member, 
so  retired,  monthly  from  the  pension  fund,  of  a  sum  equal  to 
eleven-sixteenths  of  his  salary  at  the  time  of  retirement." 

The  relator  became  a  member  of  the  paid  fire  department  of 
the  city  of  Clevelarid  on  the  11th  day  of  October,  1871,  and 
served  continuously  for  more  than  thirty-three  years.  On  April 
21st,  1905,  he  availed  himself  of  the  rule  quoted  and  asked  to 
be  relieved  from  active  duty  and  to  have  his  name  placed  on 
the  firemen's  pension  roll.  On  June  1,  1905,  due  action  having 
been  taken,  his  name  was  placed  upon  the  pension  roll,  and  un- 
der the  rule  he  received  a  pension  monthly  equal  to  eleven-six- 
teenths  of  his  salary. 
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Subsequently,  however,  he  was  discharged  from  the  fire  de- 
partment for  violating  one  of  the  rules  of  the  department  be- 
fore kis  retirement.  The  board  of  trustees  of  the  pension  fund 
took  such  action  that  his  name  was  placed  upon  the  pension  roll 
at  a  rate  equal  to  six-sixteenths  of  his  salary  per  month  from 
tie  time  of  his  discharge  on  February  10,  1906,  instead  of 
eleven-sixteenths  which  he  had  received  up  to  that  time. 

In  takinj?  this  action  the  board  claims  to  be  sustained  by 
that  part  of  Section  3  of  the  rules  and  by-laws  which  provides : 

**That  any  member  who  may  be  discharged  from  the  fire 
department  after  having  served  not  less  than  eighteen  consecu- 
tive years,  shall  be  placed  on  the  pension  roll  at  six-sixteenths  of 
his  salary  at  the  time  of  his  discharge,  provided  such  discharge 
is  for  any  other  offense  than  dishonesty,  intoxication  or  a 
criminal  act." 

We  are,  therefore,  required  to  determine  whether  the  Board 
of  Trustees  of  the  Firemen's  Pension  Fund  had  power  to  change 
the  status  of  the  relator  as  a  beneficiary  under  the  pension  fund, 
after  he  had  retired  at  his  own  option,  and  after  his  name  had 
been  placed  upon  the  pension  roll  at  the  rate  provided  for  one 
in  his  class. 

Reference  to  the  rule  under  which  the  relator  retired,  and  had 
his  name  placed  upon  the  roll  at  a  rate  equal  to  eleven-sixteenths 
of  his  salary,  discloses  a  requirement  that  **the  member  so  re- 
tired without  special  disability  shall  always  receive  the  same 
amount  of  pension  as  when  retired." 

If  this  part  of  the  rule  be  given  effect  according  to  its  clear 
terms,  the  rights  of  the  relator  were  fixed  when  his  name  first 
went  upon  the  pension  roll. 

In  the  absence  of  this  requirement  of  the  rule,  we  think  that 
when  the  relator  retired  under  the  rules,  and  the  payment  of 
his  pension  was  authorized  and  his  name  placed  upon  the  pen- 
sion roll,  all  questions  affecting  his  status  were  determined,  and 
the  subsequent  act  of  the  Board  of  Trustees,  based  upon  his  dis- 
charge after  retirement,  was  without  authority,  and  could  not 
affect  his  status  as  already  fixed. 
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In  People,  ex  rel  Fitzpatrick,  v.  Oreene,  181  N.  Y.,  308,  a  ques- 
tion similar  to  that  presented  here  was  involved  and  it  was 
there  held,  quoting  from  the  syllabus; 

**  Whatever  may  be  the  nature  or  form  of  the  charges  which 
will  prevent  the  retirement  on  a  pension  of  a  member  of  the 
police  force  of  the  city  of  New  York,  who  is  a  veteran,  has  served 
twenty  years  and  has  made  application  therefor  under  Section 
3555  of  the  charter  (L.  1901,  ch.  466)  providing  that  he  must 
be  relieved  if  'there  are  no  charges  against  him  pending,'  an 
anonymous  communication,  containing  no  statement  of  an  act, 
default  or  neglect  upon  his  part  which  would  constitute  a  breach 
of  duty,  although  certain  statements  were  made  therein  which 
by  argument  or  inference  might  reflect  upon  him  as  a  public 
officer,  in  the  possession  of  the  commissioner  two  weeks  before 
the  application  for  retirement  was  fixed  and  upon  which  no 
charges  were  formulated,  can  not  be  regarded  as  a  charge 
'pending';  and  the  subsequent  formulation  of  charges,  his  trial 
thereon  and  removal,  can  not  affect  his  status  as  a  retired  mem- 
ber of  the  force.'* 

All  the  facts  necessary  to  entitle  the  relator  to  retire  at  his 
own  option,  without  medical  examination,  were  present.  Upon 
his  exercise  of  the  option  Gfiven  him,  the  mandatory  language  of 
the  rule  required  the  board  of  pension  trustees  to  authorize  the 
payment  to  him  monthh'  from  the  pension  fund  of  a  sum  equal 
to  eleven-sixteenths  of  his  salary  at  the  time  of  retirement,  **and 
he  shall  always  receive  the  same  amount  of  pension  as  when 
retired." 

There  are  sufficient  funds  to  the  credit  of  the  pension  fund 
to  pay  the  relator  the  pension  ho  is  entitled  to  receive  at  the 
rate  of  eleven -sixteenths  of  his  salary  per  month. 

The  powers  and  duties  of  the  board  of  trustees  of  the  pen- 
sion fund  with  respect  to  the  payment  of  the  pension,  to  which 
the  relator  is  now  entitled,  are  purely  ministerial.  There  is 
nothing  calling  for  the  exercise  of  discretion,  or  judgment  upon 
the  propriety  of  the  thing  to  be  done. 

The  writ  of  mandamus  may  issue  as  prayed  for  by  the  relator. 
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CONVERSION  OF  PERSONAL  PROPERTY. 

Court  of  Appeals  for  Guernsey  County. 

Gillespie  &  McCulley  v.  James  Holland  and  Susan  Holland. 

Decided,  April  Term,  1914. 

Wrongful  Possession  or  Dominion — Oives  Right  of  Action  for  Conver- 
sion— Application  of  the  Statute  of  Limitations. 

1.  It  is  not  necessary  for  the  party  taking  wrongful  possession  of  per- 

sonal property  of  another  to  assert  absolute  ownership  of  the  prop- 
erty in  order  to  give  the  owner,  who  is  entitled  to  the  immediate 
possession,  the  right  to  an  action  for  conversion,  hut  any'  unau- 
thorized act  which  deprives  the  owner  of  the  possession  of  his 
property,  or  the  exercise  of  any  dominion  over  the  property  in- 
consistent with  his  possession,  is  sufficient. 

2.  The  statute  of  limitations  begins  to  run  at  the  time  the  right  of 

action  accrued,  and  an  action  for  the  conversion  of  personal  prop- 
erty is  barred  within  four  years  after  that  time. 

R.  T.  Scoit,  for  plaintiffs. 
Rosemond,  Bell  &  Dugan,  contra. 

Pollock,  J. ;  Metcalfe,  J.,  and  Norris,  J.,  concur. 

The  defendants  in  error  brought  an  action  in  the  court  of 
common  pleas  of  this  county,  in  which  they  alleged  that  on  or 
about  the  —  day  of  October,  1908,  the  plaintiffs  in  error  wrong- 
fully converted  to  their  own  use  certain  articles  of  household 
furniture  owned  by  the  defendants  in  error. 

The  answer  of  the  defendants  below  contained  two  defenses, 
but  it  is  now  only  necessary  to  refer  to  the  second  defense,  wliich 
was  a  plea  of  the  statute  of  limitations,  alleging  that  the  cause 
of  action  did  not  accrue  within  four  years  prior  to  the  bringing 
of  the  action. 

The  case  went  to  trial  to  a  court  and  jury,  resulting  in  a  ver- 
dict and  judgment  in  favor  of  the  plaintiffs  below,  and  to  reverse 
that  judgment  this  action  is  prosecuted. 

The  plaintiffs  below  had  been  residents  of  the  city  of  Cam- 
bridge, and  the  defendants  were  engaged  in  the  furniture  busi- 
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ness  in  that  city.  While  the  plaintiffs  below  were  living  in 
that  city  they  purchased  from  defendants  below  some  articles  of 
furniture  and  failed  to  pay  the  entire  purchase  price,  leaving 
unpaid  $25.85.  Sometime  after  the  purchase  of  this  furniture 
plaintiffs  below  stored  this  and  other  furniture  which  the^ 
owned,  in  a  room  in  the  city,  and  moved  to  the  state  of  Illinois. 
After  plaintiffs  below  left  the  city  the  defendants  below  took 
this  furniture  from  the  room  where  plaintiffs  had  stored  it,  into 
their  own  possession  and  placed  it  in  their  store-room.  They 
had  no  lien  on  any  of  the  furniture  but  only  an  account  against 
plaintiffs  below  for  the  amount  referred  to  above. 

On  January  22d,  1907,  after  defendants  below  had  taken  pos- 
session of  the  furniture,  they  wrote  to  plaintiffs  below  stating 
that  they  had  taken  possession  of  their  furniture,  and  that  there 
was  a  balance  due  them  of  $25.85,  and  one  dollar  storage,  and 
that  they  were  willing  to  sell  suflScient  of  these  goods  to  pay 
their  claim,  and  to  send  plaintiffs  below  the  balance  of  the  goods. 

After  this  the  defendants  below  wrote  plaintiffs  below  a  num- 
ber of  letters  saying  that  they  would  sell  the  furniture,  and 
apply  the  amount  received  therefor  to  the  payment  of  their 
claim,  unless  plaintiffs  below  paid  the  claim.  The  last  letter 
was  written  on  May  5th,  1908,  saying  that  if  plaintiffs  below 
did  not  promptly  comply  with  this  request  that  defendants  be- 
low would  take  judgment  and  sell  this  property.  In  all  these 
letters  defendants  below  say  that  the  furniture  is  the  property 
of  plaintiffs  below,  but  they  always  asserted  their  intention  to 
hold  this  property  until  the  debt  which  plaintiffs  below  owed 
them  was  paid,  and  if  their  demand  was  not  complied  with  they 
would  sell  the  property.  Plaintiffs  below  gave  defendants  below 
no  right  to  take  the  property  from  the  room  in  which  it  was 
stored  to  their  store-room.  The  defendants  below  retained  pos- 
session of  this  furniture  until  some  time  after  July  12th,  1908, 
and  then  sold  it. 

At  the  close  of  the  testimony  the  defendants  below  requested 
the  court  to  give  the  jury  in  charge  the  following: 

**If  you  find  that  the  defendants  took  unlawful  possession  of 
the  personal  property  in  the  petition  described,  then  the  court 
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says  to  you  that  the  cause  of  action  in  favor  of  tlhe  plaintiffs 
accrued  at  the  time  of  the  taking,  if  plaintiffs  then  knew  of  the 
same,  but  if  they  did  not  know,  then  as  soon  as  they  discovered 
that  the  goods  had  been  taken,  and  the  partv  who  had  taken 
them." 

This  was  refused  by  the  court  and  exceptions  noted.  In  the 
general  charge  the  court  said  in  substance  that  if  defendants 
were  holding  these  goods  as  goods  of  plaintiffs,  then  a  cause  of 
action  would  not  accrue  until  after  defendants  sold  such  goods, 
and  if  that  were  after  July  12th,  1908,  then  the  statute  of  limi- 
tations would  not  have  run  against  the  action,  the  petition  hav- 
ing been  filed  July  12th,  1912. 

The  only  question  to  be  determined  by  this  court  in  this  action 
is  whether  the  cause  of  action  accrued  at  the  time  defendants 
below  took  the  furniture  from  the  room  in  which  it  had  been 
stored  by  plaintiffs  below  into  their  possession,  and  removed  it 
to  their  store-room,  or  at  the  time  defendants  sold  this  furniture. 

The  right  to  an  action  of  conversion  of  personal  property  de- 
pends upon  the  wrongful  possession  by  one  party  of  the  property 
of  another.  It  is  the  wrongful  taking  of  the  property  that  gives 
the  right  of  action  to  the  owner  of  the  property  against  a  wrong- 
doer. The  mere  fact  that  the  wrong-doer  says,  **I  have  taken 
possession  of  your  property,"  does  not  relieve  him  from  the 
action  of  conversion  when  he  has  wrongfully  taken  possession  of 
the  property  and  is  asserting  the  right  to  retain  that  possession 
until  some  demands  of  his  are  complied  with.  It  is  not  neces- 
sary for  the  party  taking  wrongful  possession  of  property  to  as- 
sert absolute  ownership  of  the  property  in  order  to  give  the 
owner  of  the  property  the  right  to  an  action  for  conversion.  If 
the  owner,  entitled  to  the  immediate  possession  of  his  property, 
has  been  deprived  of  that  possession  by  the  unauthorized  act  of 
another,  or  by  the  exercise  of  dominion  over  the  property  incon- 
sistent with  the  right  of  possession  of  the  owner,  it  is  a  conver- 
sion of  the  property. 

"Any  distinct  act  of  dominion  wrongfully  exerted  over  one's 
property  in  denial  of  his  right,  or  inconsistent  with  it,  is  a  con- 
version. *The  action  or  trover  being  founded  on  a  conjoint  right 
of  property  and  possession,  any  act  of  the  defendant  which 
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negatives  or  is  inconsistent  with  such  right,  amounts,  in  law, 
to  a  conversion.  It  is  not  necessary  to  a  conversion  that  there 
should  be  a  manual  taking  of  the  thing  in  question  by  the  de- 
fendant ;  it  is  not  necessary  that  it  should  be  shown  that  he  has 
applied  it  to  his  own  use.  Does  lie  exercise  a  dominion  over  it 
in  exclusion  or  in  defiance  of  the  plaintiff's  ricjht?  If  he  does, 
that  is  in  law  a  conversion,  be  it  for  his  own  or  another  person's 
use.'  While,  therefore,  it  is  a  conversion  where  one  takes  the 
plaintiff's  property  and  sells  or  otherwise  disposes  of  it,  it  is 
equally  a  conversion  if  he  takes  it  for  a  temporary  purpose  only, 
if  in  disregard  of  the  plaintiff's  right."  Cooley  on  Torts, 
starred  page  448. 

Of  the  numerous  cases  sustaining  the  principle  referred  to 
above  we  will  only  cite  the  following:  Bristol  v.  Burt,  7  John- 
son, 254  (5  Amer.  Dec,  264)  ;  Thorp  v.  Rohinson,  68  Vt,  53  f33 
Atl.,  396-7) ;  Trustees  of  Vnivcrsity  v.  Bank,  97  N.  C,  280  (3 
N.  E.  359-361) ;  Omaha,  etc.,  Co.  v.  Tahor,  21  Pac,  925-930. 

The  defendants  below  look  possession  of  these  goods  and  re- 
moved them  to  their  store-rriom  prior  to  July  22d,  1907.  They 
did  thiKS  without  the  permission  of  the  plaintiffs  below.  This 
act  was  a  wrongful  taking  possession  of  these  goods.  It  is  true 
that  they  acknowledged  the  furniture  to  be  the  property  of  the 
plaintiffs,  but  they  claimed  the  right  to  retain  that  possession 
until  their  account  against  the  plaintiffs  below  was  satisfied,  and 
if  not  paid  by  plaintiffs  below  they  claimed  the  right  to  sell  this 
property,  or  sufficient  of  it,  to  pay  their  claim,  and  afterwards 
did  sell  the  property. 

It  is  claimed  on  the  part  of  the  plaintiffs  in  error  that  the 
right  to  an  action  of  conversion  did  not  accrue  until  the  disposal 
of  the  property  by  tlieni.  The  sale  of  this  property  by  the  de- 
fendants below  did  not  affect  the  title  of  the  plaintiffs  below  in 
the  property  in  any  wayc  They  had  title  to  the  property  at  the 
time  that  it  was  wrongfully  taken,  and  that  title  continued  after 
the  sale  of  the  property,  until  they  brought  the  action  to  re- 
cover damaees  for  the  wrongful  conversion. 

The  defendants  be^ow  had  no  right  to  take  possession  of  the 
property,  and  they  had  no  rieht  to  sell  it  after  taking  possession ; 
but  the  act  of  the  defendants  below  in  selling  the  property  did 
not  in  any  way  change  the  right  of  the  owners  to  take  possession 
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of  the  property,  or  if  they  saw  fit,  to  recover  damages  for  its 
wronflff ul  conversion. 

''An  action  for  either  of  the  following  causes  shall  be  barred 
within  four  years  after  the  cause  thereof  accrued — for  the  re- 
covery of  personal  property,  or  for  taking,  detaining  or  injur- 
ing."   General  Code,  Section  11224. 

'*The  statute  of  limitations  begins  to  run  from  the  time  the 
plaintiff's  cause  of  action  accrues,  unless  some  recognized  excep- 
tion postpones  its  operation.*'  19  American  &  English  Encyc. 
of  Law,  193. 


Our  attention  has  been  called  by  the  defendants  in  error  to 
the  case  of  Glidden  v.  Mechanics*  National  Bank,  53  O.  S.,  588, 
as  sustaining  their  position  that  the  cause  of  action  did  not  ac- 
crue until  the  sale.  In  that  ease  the  property  had  been  pledged, 
and  the  pledgee  sold  the  property  to  himself.  All  the  court  de- 
cides in  that  case  is  that  the  statute  of  limitations  did  not  begin 
to  run  until  the  pledgee  did  some  act  that  put  it  beyond  his 
power  to  perform  the  conditions  of  the  pledge.  The  difference 
between  that  case  and  the  one  we  are  now  considering  is  that 
the  pledgee  in  that  case  had  the  rightful  possession  of  the  prop- 
erty, and  the  statute  did  not  begin  to  run  until  he  violated  the 
conditions  of  the  pledge.  In  the  case  we  are  considering  the 
defendants  below  never  had  rightful  possession  of  the  property, 
and  the  wrong  was  committed  at  the  time  they  took  possession 
of  this  furniture. 

Our  attention  is  further  called  to  the  opinion  in  the  case  of 
Sammis  v.  Sly,  54  Ohio  St.,  519.  The  only  question  the  court 
is  there  discussing  is  when  the  title  to  property  which  has  been 
wrongfully  taken  possession  of  by  another  passes  from  the  right- 
ful owner,  and  they  hold  that  the  mere  intermeddling  with  an- 
other's property  in  a  way  to  deny  his  title  does  not  of  itself 
divest  his  title,  but  that  he  may  treat  it  as  such  by  commencing 
an  action  for  conversion.  "We  do  not  think  that  this  in  any 
way  affects  the  question  now  before  us. 

It  follows  that  the  right  to  maintain  this  action  accrued  at  the 
time  the  goods  were  taken  possession  of  by  the  defendants  be- 
low, that  it  was  error  for  the  court  to  refuse  the  request  to 
charge,  and  also  error  to  charge  as  stated.    Further,  as  there 
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is  DO  dispute  in  the  evidence  as  to  the  time  the  fiimitnre  was 
taken  possession  of  by  the  defendants  below,  the  verdict  is 
against  the  weight  of  the  evidence. 

The  judgment  of  the  court  below  is  reversed  and  the  case  re- 
manded for  further  proceedings. 


DftATH  AT  A  RAH^W  AY  CROSSMG  WHER£  THE  VIEW  Or 

THE  TRACKS  WAS  HIDDEN. 

Court  of  Appeals  for  Hamilton  County. 

The  Cincinnati,  Hamilton  &  Dayton  Railway  Company  v. 
Edmund  Bcjxton,  Administrator  of  the  Estate  of 

Leo  Herppich,  Deceased. 

Decided,  June  30.  1914. 

Negligence— Milk  Wagon  Driver  KUled  at  a  Grade  Crossing— Obstruc- 
tion  of  View — Verdict  of  i5,400  Held  Not  Excessive. 

1.  Where  at  the  intersection  of  a  street  and  railway  tracks  at  grade 

there  is  a  high  board  fence  enclosing  a  coal  yard,  which  completely 
obstructs  the  view  of  tracks  from  the  south  until  within  a  few  feet 
of  the  tracks,  and  the  testimony  is  conflicting  as  to  whether  the 
electric  bell  giving  warning  of  approaching  trains  was  ringing  or 
was  out  of  order,  a  verdict  in  favor  of  the  administrator  of  a 
driver,  whose  wagon  was  struck  by  a  train  coming  from  the  south 
at  the  rate  of  forty-five  or  fifty  miles  an  hour,  will  not  be  dis- 
turbed by  a  reviewing  court. 

2.  A  verdict  of  $5,400  on  account  of  the  wrongful  death  of  a  man  thirty- 

eight  yeara  of  age,  who  left  a  wife  and  two  small  children,  and 
who  was  in  perfect  health  and  earning  |20  a  month  and  board  as 
a  driver  on  a  milk  route,  is  not  excessive. 

Watte  &  Schindel,  for  plaintiff  in  error. 

Schorr  &  Wesselmann  and  Thos,  L.  Michie,  contra. 

Jones,  0.  B.,  J.;  Jones,  E.  H.,  J.,  concurs;  Swing,  J.,  not 
sitting. 

Plaintiff  below  recovered  a  judgment  for  damages  for  the 
death  of  his  intestate,  Leo  Herppich,  who  was  struck  and  killed 
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by  a  train  operated  by  the  plaintiff  in  error  in  the  villagib 
of  Lockland,  Hamilton  county,  Ohio,  on  December  22,  1909. 

The  decedent  was  driving  a  covered  milk  wagon  of  the  usual 
type,  which  was  open  in  front  and  had  open  doorways  on  each 
side,  the  driver's  seat  being  in  the  rear  and  between  these  two 
doorways.  He  was  driving  westwardly  along  Worthington  ave- 
nue, which  is  a  much  traveled  highway  crossing  the  C,  H.  &  D. 
Railway,  practically  at  right  angles,  just  south  of  its  Lockland- 
Wyoming  depot.  The  line  between  the  adjoining  villages  of 
Lockland  and  Wyoming  at  that  time  was  along  the  railroad, 
the  tracks  of  same  being  located  in  the  village  of  Lockland.  On 
the  south  side  of  Worthington  avenue  just  east  of  the  railroad 
was  a  coal  yard  being  operated  by  Henry  Priessmann,  which 
stood  four  or  five  feet  above  the  level  of  Worthington  avenue, 
and  which  was  surrounded  on  its  north  and  west  sides  by  a 
tight  board  fence  so  high  that  a  person  driving  westward  on 
Worthington  avenue  could  not  see  to  the  south  along  the  rail- 
road until  he  was  very  close  to  the  tracks. 

Counsel  for  plaintiff  in  error  have  undertaken,  by  means  of 
photographs  which  wc^re  introduced  in  evidence  and  measure- 
ments taken  by  a  civil  engineer  who  testified  in  the  case,  to 
demonstrate  the  fact  that  the  decedent  might  have  been  able  to 
see  an  engine  on  the  northbound  track  a  distance  of  from  750 
to  more  than  2,000  feet  south  of  Worthington  avenue.  The 
difficulty  with  these  photographs  is  that  counsel  failed  to  fix 
the  location  of  the  camera  in  the  center  of  Worthington  avenue 
where  the  decedent  was  driving,  but  has  evidently  fixed  it  at  a 
point  some  distance  north  of  the  center,  and  the  photographer 
admitted  that  the  distances  appearing  in  the  foreground  of  the 
picture  were  deceptive ;  and  the  evidence  of  the  photographs  and 
the  engineer  was  opposed  to  that  of  a  number  of  plaintiff's  wit- 
nesses who  had  been  upon  the  ground  and  were  familiar  with 
the  surroundings,  and  while  not  undertaking  to  give  exact  dis- 
tances their  testimony  convinced  the  jury  that  decedent  could 
not  have  seen,  by  the  most  careful  looking^  the  approaching  train 
in  time  to  have  avoided  the  injury. 

There  is  no  question,  from  the  evidence,  that  the  train  was 
running  at  least  forty-five  to  fifty  miles  per  hour,  and  that  the 
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decedent  was  driving  at  a  very  low  rate  of  speed.  There  is 
conflict  in  the  testimony  as  to  whether  the  whistle  and  bell  were 
sounded  as  required  by  Section  8853  of  the  General  Code. 
There  was  an  electric  signal  bell  at  the  crossing,  and  testimony 
was  introduced  to  show  that  at  periods  shortly  before  and  after 
the  accident  this  hell  was  out  of  order,  and  there  is  conflicting 
testimony  as  to.  whether  or  not  this  bell  was  ringing  at  the  time 
of  the  accident. 

In  this  state  of  the  record,  we  do  not  believe  that  the  reviewing 
court  should  invade  the  province  of  the  jury,  and  say  that  it 
was  not  justified  in  finding  negligence  on  the  part  of  the  defend- 
ant and  finding  that  plaintiff  was  not  guilty  of  contributory 
negligence. 

It  is  claimed  that  the  court  erred  in  admitting  in  evidence  an 
ordinance  of  the  village  of  Lockland  which  undertook  to  regu- 
late the  speed  of  trains  within  the  limits  of  the  village  at  not 
more  than  eight  miles  per  hour.  Such  an  ordinance  is  author- 
ized by  Section  3781  of  the  General  Code  and  we  think  it  was 
properly  admitted,  limited  as  it  was  by  the  charge  of  the  court. 

Plaintiff  in  error  urged  as  another  ground  of  error  the  re- 
fusal of  the  court  to  send  the  jury  back  to  their  jury  room  to 
agree  upon  and  return  a  more  complete  answer  to  the  second 
interrogatory  which  had  been  submitted  to  them.  This  inter- 
rogatory was  as  follows: 

**Did  the  deceased,  Leo  Herppich,  as  he  was  about  to  cross 
the  tracks  of  the  defendant,  look  to  the  south?"  This  was 
answered  by  the  jury  as  follows:    **We  assume  he  did." 

We  think  that  in  the  absence  of  any  direct  proof  to  the  con- 
trary, the  jury  were  justified  in  arriving  at  such  an  answer. 
Especially  when,  as  we  have  stated  above,  we  do  not  feel  justified 
in  disturbing  their  answer  to  the  first  interrogatory,  which  was 
as  follows: 

*'Do  you  find  from  the  evidence  that  the  deceased,  Leo  Herp- 
pich, as  he  was  about  to  cross  the  tracks  of  the  defendant,  could 
have  looked  to  the  south  and  seen  the  train  by  which  he  was 
struck  in  time  to  have  avoided  being  struck?    Answer  No." 
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True,  there  is  testimony  by  the  engineer  and  at  least  one  pe- 
destrian on  the  street  that  they  saw  the  wagon  but  did  not  see 
the  driver  look  out  of  the  wagon.  Such  testimony  is,  however, 
perfectly  consistent  with  the  decedent's  performing  his  full  duty 
to  look  before  undertaking  to  cross,  because  one  seated  in  such 
a  wagon  could  no  doubt  look  out  through  the  openings  at  the 
sides,  down  the  track,  without  changing  his  position,  as  effectual- 
ly as  he  might  by  thrusting  his  head  out  of  the  wagon ;  and  the 
engineer's  testimony  showed  that  he  had  paid  so  little  attention 
to  the  details  of  the  wagon  that  he  thought  its  sides  were  covered 
solidly  with  no  openings  or  doorways  in  them. 

It  is  urged  that  the  amount  of  the  judgmept,  $5,400,  is  ex- 
cessive. Decedent  was  thirty-eight  years  old,  in  perfect  health, 
and  left  a  wife  and  two  young  children  aged  six  and  four  years 
respectively.  At  the  time  of  his  death  he  was  living  and  work- 
ing, with  his  family,  on  his  father-in-law's  farm,  driving  a 
milk  route,  and  received  twenty  dollars  per  month  and  board. 
We  can  not,  therefore,  say  that  the  amount  found  by  the  jury 
is  excessive. 

Other  errors  in  the  admission  of  evidence  and  in  the  charge 
of  the  court  are  urged  by  counsel  for  plaintiff  in  error,  but  on 
careful  consideration  of  same  the  court  fail  to  find  any  preju- 
dicial error,  and  the  judgment  is  therefore  aflSrmed. 
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mrnoN  to  prohibit  sale  op  liquor. 

Circuit  Court  of  Cuyahoga  County. 

In  be  Petition  to  Prohibit  the  Sale  op  Intoxicating  Liquobs 
AS  A  Beverage  in  a  Residence  District  op  the  Mu- 
nicipal Corporation  op  Cleveland,  State 
OP  Ohio;  Two  Cases. 

Decided,  January  22,  1912. 

Sufficiency  of  Petition  as  Against  Sale  of  Liquor— Petition  Prima  Facie 
Evidence  of  What, 

A  petition  for  or  against  the  sale  of  intoxicating  liquor  in  a  residence 
district  is  itself  prima  facie  evidence  that  the  signers  thereof  are 
resident  electors  of  the  district,  qualified  to  sign  the  petition,  and 
in  the  absence  of  evidence  tending  to  show  that  a  signer  is  not 
such  an  elector,  it  is  not  error  to  count  his  name  in  determining 
the  sufficiency  of  the  petition. 

W.  H,  Boyd,  6.  W.  Shaw  and  G.  E.  Harshom,  for  plaintiff. 
Hidy,  Klein  £  HarriSf  contra. 

Marvin,  J. ;  Winch,  J.,  and  Niman,  J.,  concur. 

On  the  7th  day  of  August,  1911,  there  was  filed  with  the  Hon- 
orable Martin  A.  Foran,  a  judge  of  the  court  of  common  pleas 
of  this  district,  a  petition  purporting  to  be  signed  by  a  majority 
of  the  qualified  electors  of  a  certain  residence  district  described 
in  the  petition  and  situated  in  the  city  of  Cleveland,  in  favor 
of  prohibiting  the  sale  of  intoxicating  liquors  as  a  beverage  in 
such  district.  In  short,  puri)orting  to  be  such  a  petition  as  is 
provided  for  in  Section  6110  of  the  General  Code,  which  reads: 

**When  a  majority  of  the  qualified  electors  of  a  residence 
district  of  a  municipal  corporation  sign  a  petition  in  favor  of 
prohibiting  the  sale  of  intoxicating  liquors  as  a  beverage  in 
such  residence  district  and  file  such  petition  with  the  mayor  of 
the  municipal  corporation  or  with  a  judge  of  the  court  of  com- 
mon pleas  of  the  county  in  which  the  municipal  corporation  is 
situated,  the  mayor  or  judge  shall  examine  the  petition  at  a 
public  hearing  and  decide  upon  the  su£Sciency  thereof  and  cause 
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a  copy  of  his  decision  to  be  filed  with  the  clerk  of  the  manicipal 
eorporatioB  or  council." 

Notice  of  the  filing  of  this  petition  was  given  as  provided  in 
Section  6151  of  the  General  Code. 

Before  said  petition  was  heard  there  was  tiled  with  said  judge 
a  writing  designated  as  **  Answer  of  Max  Sternlicht, ' '  which 
answer  sets  out  that  said  Max  Sternlieht  is  a  bone  fide  resident 
and  qualified  elector  residing  within  the  boundaries  of  the  ter- 
ritory described  in  the  petition,  and  that  he  files  this  answer  in 
his  own  behalf  and  on  behalf  of  other  qualified  electors  who  are 
residents  of  said  district,  and  states  that  said  petition  is  in- 
sufficient, irregular  and  illegal  and  should  be  dismissed ;  it  then 
sets  out  a  large  number  of  reasons  why  he  says  it  should  be  dis- 
missed, and  among  them  he  sets  out  that  a  very  considerable 
number  of  names  which  appear  on  said .  petition  are  the  names 
of  persons  residing  outside  of  the  district;  a  considerable  num- 
ber that  he  says  are  duplicated  in  the  petition;  a  considerable 
number  that  he  says  have  not  resided  within  the  district  for 
four  months,  and  a  considerable  number  that  he  says  have  not 
resided  within  the  state  for  a  year;  some  that  he  says  are  not 
of  full  age ;  some  that  he  says  were  never  qualified  electors,  etc. ; 
and  then  in  such  writing  he  says  that  he  objects  to  each  and 
every  name  contained  in  the  petition,  for  the  reason  that  the 
persons  signing  the  same  are  not  qualified  electors  and  calls  for 
strict  proof  that  they  are  qualified  electors.  An  objection  to 
the  petition  was  also  made  by  certain  other  electors  or  persons 
claiming  to  be  electors  within  the  district. 

This  petition  was  heard  by  Judge  Foran  on  the  18th  of 
October,  1911,  the  hearing  having  been  continued  from  time  to 
time  by  consent  of  the  petitioners,  and  by  consent  also  of  those 
who  had  entered  their  objections  to  the  hearing.  The  result  of 
the  hearing  before  Judge  Foran  was  that  he  found  the  peti- 
tion to  be  sufficient,  and  certified  his  findings  to  the  clerk  of  the 
city  of  Cleveland,  resulting  in  the  prohibition  of  the  sale  of 
intoxicating  liquors  within  the  district  described  in  the  petition. 

To  this  action  of  Judge  Foran  error  is  prosecuted  in  this 
court,  as  provided  in  Section  6164  of  the  General  Code,  permis- 
sion having  been  giving  for  the  filing  of  such  petition. 
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The  first  question  raised  here  is  whether,  the  petition  not  hav- 
ing been  heard  within  forty  days  of  the  time  of  its  filing  and 
therefore  having  been  heard  at  a  time  when  the  certificate  pro- 
vided for  could  not  have  been  made,  and  in  fact  was  not  made 
until  more  than  forty  days  after  the  filing  of  the  petition,  the 
whole  proceedings  were  not  void.  In  short,  whether  the  judge, 
having  had  the  petition  in  his  hands  for  more  than  forty  days, 
was  authorized  thereafter  to  hear  it  and  to  make  his  certificate 
at  a  time  beyond  the  forty  days. 

As  was  shown  on  tlie  hearing,  this  court  has  heretofore  held 
that  the  time  limit  prescribed  in  this  section  is  directory  and 
not  mandatory,  and  finding  in  that  case  reasons  why  the  officer 
hearing  a  petition  might  well  have  delayed  we  adhere  to  the 
holding  in  that  case,  and  certainly  if  any  case  would  justify  the 
delay,  the  present  is  such  c.ise,  because  here  the  only  parties 
objecting  to  the  granting  of  the  petition  consented  to  the  delay. 
There  was  no  error  in  the  court's  refusing  to  dismiss  the  peti- 
tion because  of  the  lapse  of  time. 

The  next  question  sought  to  be  raised  is  whether  the  burden  of 
showing  that  those  who  signed  the  petition  were  qualified  elec- 
tors within  the  district  was  upon  the  petitioners.  We  think  it 
very  doubtful  whether  that  question  is  in  this  ease.  Judge 
Foran  certifies  that  all  the  evidence  offered  by  either  party  is 
in  the  bill  of  exceptions.  We  find,  however,  on  page  25  of  the 
record,  that  the  petition  was  oflfpred  in  evidence.  We  nowhere 
find  the  petition  or  a  copy  of  it  in  the  record.  We  do  find, 
however,  that  Judge  Foran  announced  earlier  in  the  hearing 
that  the  burden  of  showing  that  those  who  signed  the  petition 
were  not  residents  of  the  district  was  on  those  who  contested  the 
petition.  The  petition  was  offered  in  evidence  and  was  examined 
hy  the  judge.  The  renson  it  is  not  here  is  because  of  the  provi- 
sion of  Section  ('152  which  provides  that  the  judge  shall  cause  a 
certified  copy  or  certificate  of  his  findings,  together  with  the 
original  petition,  to  be  filed  with  the  clerk  of  the  municipal  cor- 
poration or  council.  Complving  with  that  requirement  of  the 
statute,  of  course  the  original  petition  could  not  be  filed  here. 
In  any  event,  it  was  out  of  the  hands  of  the  judge  when  he 
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signed  the  bill  of  exceptions.  How  we  can  say  that  the  judge 
may  not  have  had  such  knowledge  as  to  who  the  parties  were 
who  signed  this  petition  as  that  an  inspection  of  the  petition 
might  not  be  sufficient  to  satisfy  him  that  the  parties  who  signed 
it,  those  whose  names  he  allowed  to  remain  on  it  as  signers,  were 
bona  fide  electors  of  the  district,  we  are  unable  to  say.  How- 
ever, we  are  of  opinion,  at  any  rate  a  majority  of  the  court  are 
of  opinion,  that  when  the  petition  was  exhibited  to  the  judge, 
reading,  as  by  law  it  was  required  to  read  and  presumably  did 
read,  since  we  have  not  the  petition  before  us,  that  those  who 
signed  (in  the  language  of  the  statute),  ** respectfully  repre- 
sent that  we  are  qualified  electors  in  Ihe  following  residence 
district,"  etc.,  he  was  justified  in  saying  that  this  made  a  prima 
facie  case  as  to  the  residence  and  qualifications  of  the  parties  who 
signed. 

True,  it  was  held  by  Judge  Foran,  and  has  been  held  by  this 
court,  that  the  proceeding  is  in  the  nature  of  a  judicial  proceed- 
ing, and  therefore  the  court  must  act  upon  evidence ;  but  having 
before  him  a  statement  that  these  people  were  resident  electors, 
we  think  it  was  not  error  to  find  such  to  be  a  fact  in  the  ab- 
sence of  any  evidence  tending  to  show  the  contrary. 

The  provision  with  reference  to  the  public  hearing  of  this 
petition,  as  provided  for  in  Section  6151,  is  that  the  judge  shall 
''hear  any  electors  of  the  district  as  to  the  question  of  the  peti- 
tioners being  qualified  electors  in  such  residence  district,  or  any 
other  matter  which  may  be  brought  before  such  mayor  or  judge 
for  determination  relating  to  the  sufficiency  of  such  petition.'' 

The  judge  had  exactly  the  same  evidence  that  the  petitioners 
(except  in  so  far  as  testimony  was  taken  on  the  hearing  or  ad- 
missions made  as  to  some  of  these  signers,  that  they  were  resi- 
dent electors  of  the  district),  as  he  had  that  any  one  protesting 
or  opposing  the  granting  of  the  prayer  of  the  petition  was  an 
elector  of  the  district.  A  qualified  elector  of  tl)e  district  bad  a 
right  under  Section  6151  to  present  evidence  on  the  question  of 
whether  those  signing  the  petition  were  electors,  and,  acting 
under  this,  the  judge  heard  such  witnesses  r.s  were  protesting. 
Max  Sternlicht  and  other  objectors.     Their  right  to  be  heard 
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depended  upon  their  being  electors.  Stemlieht  had  filed  an 
objection  denominated  by  him  an  answer,  in  which  he  claimed 
this  right  to  be  heard,  because  be  said  he  was  an  elector  in  the 
district.  He  was  heard.  Tlio  evidence  offered  by  him  was  re- 
ceived, because  prima  facie,  filing  this  so-called  answer,  he  was 
the  one  who  had  a  right  to  be  heard.  It  would  hardly  be  claimed 
on  the  part  of  anybody  that  the  judge  would  have  been  justified, 
in  the  absence  of  any  suggestion  on  the  part  of  anybody  that 
Stemlieht  was  not  an  elector,  to  have  refused  to  have  heard  the 
evidence  that  he  offered.  We  think  that  the  practical  workings 
of  this  statute,  if  it  is  to  have  any  value  either  to  those  desiring 
to  prohibit  or  those  who  are  opposed  to  the  prohibiting  of  the  sale 
of  intoxicating  liquors  within  a  proposed  district,  would  be  so 
hampered  as  to  substantially  take  away  all  the  good  which  it  was 
the  design  of  the  Legislature  to  give,  if  the  petitioners,  whether 
on  a  petition  for  prohibition  or  on  a  petition  against  prohibition, 
were  to  be  required  to  produce  evidence  of  the  qualification  of 
the  signers  as  electors  other  than  such  evidence  as  is  furnished 
by  the  petition  itself,  except  in  answer  to  evidence  which  might 
be  produced  against  their  qualifications  as  electors;  and  we  think 
this  is  clearly  shown  by  the  section  last  referred  to. 

As  pointed  out  by  Judge  Poran  in  his  opinion  in  this  case, 
and  by  Judge  Martin  in  the  case  referred  to  in  Montgomery 
county,  the  time  to  be  taken  in  these  hearings  would  be  such 
as  to  make  it  practically  of  no  use  to  file  any  such  petitions. 

We  are  of  opinion,  therefore,  that  there  is  no  error  apparent 
upon  the  record  in  this  case  which  would  justify  a  reversal,  and 
the  judgment  is  affirmed. 
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PROCEEDINGS  POR  SATISP ACTION  OP  A  JUDGMENT 
OBTAINED  ON  dtOSS-PETITION. 

Circuit  Court  for  Lucas  County. 
Samuel  C.  Swigerd  et  al  v.  Fred  W.  Deck. 

Decided,  March  23,  1912. 

Appeal  from  a  Magistrate — Effect  of  Failvre  of  Plaintiff  to  File  a  Petu 
tion — Finding  hy  a  Court  Equivalent  to  a  Personal  Judgment,  When 
— Homestead. 

1.  Where  the  only  thing  sought  by  a  cross-petitioner  Is  a  personal  Judg- 

ment, and  the  court  finds  the  allegations  of  the  cross-petition  to  be 
true  and  determines  that  the  defendant  should  recover  from  the 
plaintifC  a  specified  sum  on  his  cross-petition  with  interest  and 
costs,  the  entry  will  be  construed  to  be  a  personal  Judgment 

2.  It  is  the  duty  of  a  plaintlfC  whose  case  has  been  appealed  from  a 

Justice  of  the  peace  to  file  a  petition  setting  forth  his  claim,  and 
where  he  fails  so  to  do  and  permits  final  Judgment  to  be  entered 
upon  the  claim  set  forth  in  the  cross-petition,  it  is  too  late  for  the 
plaintiff  to  set  up  his  claim  in  an  action  thereafter  brought  to  en- 
force pajrment  of  the  Judgment  entered  upon  the  cross-petition. 

3.  The  claim  can  not  be  maintained  that  property  which  it  is  sought  to 

subject  to  payment  of  a  debt  is  a  family  homestead,  where  it  ap- 
pears tliat  the  debtor  and  his  family  have  not  occupied  the  prop- 
erty for  three  or  four  years  and  during  a  portion  of  that  time  a 
contract  was  in  existence  wherein  they  agreed  to  sell  the  premises. 

Kohn,  Northup  cfe  Morgan,  for  plaintiffs  in  error. 
Eugene  Bheinfrank,  contra. 

Richards^  J. ;  Wildmaj^^  J.,  and  Einkade^  J. ,  concur. 

Error  to  the  Court  of  Common  Pleas  of  Lucas  County. 

In  the  court  of  common  pleas,  Fred  W.  Deck  sued  for  the  pur- 
pose of  enforcing  the  payment  of  a  judgment  rendered  in  his 
favor  in  that  court  against  Samuel  S.  Swigerd,  the  object  of  the 
action  being  to  compel  the  sale  of  a  house  and  lot  and  the  adjust- 
ment of  liens  thereon. 

The  answer  of  Samuel  S.  Swigerd  denied  the  allegation  of  the 
petition  that  Deck  had  obtained  a  judgment  against  him  and  set 
up  by  way  of  cross-petition  a  claim  against  Deck.    The  ease 
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was  tried  to  the  court  and  resulted  in  a  finding  and  decree  in 
favor  of  Deck,  and  to  that  finding  and  judgment  this  proceeding 
in  error  is  prosecuted. 

It  appears  from  the  record  that  Swigerd  had  sued  Deck  be- 
fore a  justice  of  the  peace  upon  an  account,  and  that  Deck  had 
filed  a  claim  by  way  of  set-oflf  which,  on  trial  to  a  jury  in  the 
justice  court,  resulted  in  a  verdict  in  favor  of  Swigerd  for  a 
small  sum.  Deck  appealed  from  the  judgment  rendered  in  the 
justice's  court,  the  transcript  and  papers  being  filed  and  the 
case  docketed  in  common  pleas  court  on  March  11, 1908.  Swigerd 
filed  no  petition  in  the  court  of  common  pleas  and  upon  May  21, 
1909,  Deck  filed,  no  leave  of  court  first  being  granted  so  to  do, 
a  cross-petition  setting  up  the  claim  which  he  had  theretofore 
filed  before  the  justice  of  the  peace.  No  pleading  was  filed  by 
Swigerd  and  the  case  was  submitted  to  the  court  of  common 
pleas  and  a  judgment  rendered  by  default  in  favor  of  Deck 
and  against  Swigerd  on  June  14,  1909 ;  the  journal  entry  recit- 
ing that  the  same  was  heard  upon  evidence. 

The  first  contention  of  the  plaintiff  in  error  in  this  case  is 
that  the  finding  of  the  court,  as  entered  in  the  court  of  common 
pleas,  is  not  in  fact  a  judgment.  The  entire  entry,  omitting 
the  title  of  the  caso,  is  as  follows: 

''This  day  this  cause  coming  on  to  be  heard  upon  the  cross- 
petition  of  the  defendant,  Fred  W.  Deck,  and  the  evidence,  and 
the  plaintiff  being  in  default  for  answer  or  appearance,  the 
court  does  find  that  the  allegations  of  said  cross-petition  are 
true  and  the  defendant  should  recover  from  the  plaintiff  thereon 
the  sum  of  $161.67  together  with  interest  from  the  first  day  of 
this  term  of  court  and  costs." 

It  is  insisted  that  the  court  only  found  the  amount  which  the 
plaintiff  should  recover,  and  did  not,  in  fact,  enter  judgment 
upon  such  finding.  Authorities  are  cited  which  hold  under 
language  somewhat  similar  to  that  of  the  above  finding,  that  the 
language  did  not  amount  to  a  judgment,  but  they  were  cases  in 
which  equitable  relief  was  demanded  by  way  of  foreclosure  of 
mortgage  or  otherwise,  and  that  fact  aided  in  construing  the 
language  used,  and  would  in  such  cases  justify  a  conclusion  that 
the  only  effect  was  to  make  a  finding  of  the  amount  which  should 
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be  a  lien  upon  the  premises.  In  this  ease,  however,  nothing 
was  sought  in  the  pleadings  except  a  personal  judgment,  and 
the  court  clearly  finds  the  allegations  of  the  cross-petition  to 
be  true,  and  determines  that  the  defendant  should  recover  from 
the  plaintiff,  the  amount  of  $161.67.  We  hold  in  this  kind  of 
a  case  the  language  amounts  to  the  rendition  of  a  judgment. 

It  is  further  urged  by  counsel  for  plaintiff  in  error  that  the 
court  of  common  pleas  erred  in  rejecting  evidence.  Under  the 
statutes  of  this  state,  it  was  the  duty  of  Swigerd,  when  his 
case,  which  had  been  tried  before  a  justice  of  the  peace,  was  ap- 
pealed, to  file  a  petition  setting  forth  his  claim.  Having  omitted 
to  do  so  and  having  allowed  final  judgment  to  be  entered  upon 
the  claim  set  forth  in  the  cross-petition  of  Deck,  it  was  too  late 
to  set  up  his  claim  in  the  action  thereafter  brought  by  Deck  to 
enforce  the  collection  of  the  judgment  rendered  in  his  favor, 
and  we  therefore  find  no  error  in  the  rulings  of  the  court  of 
common  pleas  in  the  rejection  of  evidence  relating  to  such  claim. 

The  premises  sought  to  be  subjected  were  claimed  by  Maude 
Swigerd,  the  wife  of  Samuel  S.  Swigerd,  as  a  family  home- 
stead. The  evidence  showed  that  she  and  her  husband  had  not 
lived  upon  the  property  for  some  three  or  four  years,  and  that 
there  had  been,  during  a  portion  of  that  time,  a  contract  in 
existence  by  which  they  agreed  to  sell  the  premises,  and  that 
the  premises  were  worth  the  sum  of  $1,650. 

We  think  the  court  of  common  pleas  was  justified  in  finding 
that  the  homestead  hat^  not  been  abandoned  for  a  temporary 
purpose,  and  that  she  was  not  entitled  to  hold  the  same  as  a 
homestead.  The  property  being  of  the  value  stated,  it  would  seem 
apparent  that,  in  any  event.  Deck  would  be  entitled  to  an  order 
for  the  sale  of  the  premises,  and  that  the  mortgage  lien  should 
be  satisfied  therefrom  in  order  that  it  miQ:ht  be  a'^certa'ned 
whether  a  balance  would  be  left  applicable  to  the  pajrment  of 
this  judgment. 

Finding  no  prejudicial  error,  the  judgment  of  the  court  of 
common  pleas  will  be  affirmed. 
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WORKMAN  IN  EXPOSED  POSITION  INJURED  BY  MOVEMENT 

or  ELEVATOR. 

Circuit  Court  of  Cuyahoga  County. 
The  Cleveland  Provision  Co.  v.  Edwin  C.  Hague. 

Decided,  January  22,  1912. 

Contributory  Negligence — Choice  of  Two  Ways  of  Doing  a  Thing — 
Owner  of  Elevator  Chargeable  with  Knowledge  of  Operator — Com- 
petency of  Exhibits. 

1.  The  rule  that  where  there  are  two  ways  of  doing  a  thing,  one  safe 

and  the  other  unsafe,  he  who  undertakes  to  do  the  thing  must 
choose  the  safe  way,  or  choose  the  ansafe  way  at  his  peril,  does  not 
require  that  more  than  oidinary  care  shall  be  used  in  the  selection. 

2.  When  one  working  for  an  independent  contractor  in  repairing  wires 

about  an  elevator  has  requested  tho  operator  of  the  elevator  to 
notify  him  each  time  before  the  elevator  is  moved,  which  he  has 
promised  to  do,  it  is  for  the  jury  to  say  whether  the  workman 
was  negligent  in  relying  upon  such  notice  being  given  him. 

a.  When  the  operator  in  charge  of  an  elevator,  whose  duty  it  is  to  run 
the  elevator  for  the  defendant  in  the  conduct  of  its  business,  has 
notice  that  a  workman  for  an  independent  contractor  making  re- 
pairs near  the  elevator  is  likely  to  put  himself  in  position  where 
the  operation  of  the  elevator  without  warning  will  injure  him,  and 
that  such  danger  will  be  avoided  by  giving  him  notice  before  the 
elevator  Is  moved,  the  knowledge  of  the  elevator  operator  is  the 
knowledge  of  the  defendant. 

i.  An  exhibit  is  not  necessarily  incompetent  because  it  fails  to  show 
some  exact  thing  in  connection  with  the  subject  under  Investiga- 
tion provided  it  shows  some  matter  directly  bearing  upon  the  mat- 
ter under  Investigation,  with  an  explanation  of  how  it  differs  from 
that  which  is  being  investigated. 

Kline,  Tolles  S  Morley,  for  plaintiff  in  error. 
Cook,  McGoivan  &  Facte,  contra. 

Marvin,  J.;  Winch,  J.,  and  Niman,  J.,  concur. 

The  relation  of  the  parties  here  is  in  the  reverse  order  from 
what  it  was  in  the  court  below.  The  terras  plaintiff  and  de- 
fendant used  in  this  opinion  refer  to  the  parties  as  they  were 
in  the  original  case. 
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Plaintiff  brought  suit  against  the  defendant,  which  is  a  cor- 
poration, claiming  to  recover  for  injuries  received  by  him  while 
working  at  the  plant  of  the  defendant  in  the  city  of  Cleveland, 
on  the  16th  day  of  June,  1910.  At  that  date  the  defendant  was 
having  the  electric  wires  in  its  plant  changed  so  that  the  wires 
should  pass  through  a  conduit,  that  is,  that  they  should  He 
covered  instead  of  exposed.  This  work  of  covering  the  wires 
was  first  undertaken  by  the  defendant  itself,  but  later  it  entered 
into  a  contract  with  the  ^lartien  Electric  Company  whereby 
that  company  undertook  to  complete  the  alterations  to  be  made 
in  connection  with  this  wiring  system. 

The  plaintiff  was  in  the  employ  of  the  Martien  Electric  Com- 
pany, at  his  work,  at  the  time  of  the  injury.  At  the  time  of 
the  injury  his  work  was  upon  a  platform  some  ten  feet  above 
the  upper  floor  of  this  building,  high  up  toward  the  ceiling. 
On  this  platform  there  was  some  moving  machinery  connected 
with  the  working  of  the  plant.  One  of  the  moving  parts  of 
such  machinery  was  a  horizontal  shaft  so  connected  with  the 
elevator  as  that,  -as  the  elevator  platform  moved  up  or  down, 
this  shaft  revolved  the  one  wav  or  the  other.  This  shaft  was 
some  little  distance  above  the  platform,  but  not  so  high  but 
that  a  man  could  step  across  it  without  resting  himself  upon  it ; 
that  is,  it  lacked  some  inches  from  being  as  high  as  the  length 
of  plaintiff's  legs.  When  this  shaft  was  at  rest  there  was,  of 
course,  no  danger  in  stopping  over  it;  when  in  motion,  it  was 
dangerous  to  step  over  it,  because  of  its  proximity  to  the  per- 
son of  him  who  stepped  over  it.  There  were,  besides  this,  cer- 
tain pulleys  and  chains  working  over  them,  which  would  of 
course  be  dangerous  for  one  coming  in  contact  with  them.  The 
plaintiff  was  entirely  familiar  with  the  situation  on  this  plat- 
form. The  defendant  also  wa,s  familiar  with  the  situation,  and 
the  defendant  knew  that  the  work  required  of  the  plaintiff,  or 
of  those  doing  the  work  for  tlie  ^lartien  Company  in  arranging 
this  conduit  system  for  the  wires,  would  require  him  to  be  on 
this  platform  more  or  less. 

This  platform  was  reached  by  a  stepladder  standing  upon 
the  floor  under  the  platform  and  reaching  to  one  of  its  corners. 
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This  ladder  could  have  been  placed  at  some  other  part  of  the 
platform,  that  is,  it  was  not  necessary  that  it  should  be  at  the 
particular  point  where  it  was  placed.  On  the  day  of  the  injury 
the  plaintiff,  while  working  upon  this  platform,  had  occasion  to 
get  some  tools,  to  reach  which  it  was  necessary  for  him  to  go 
upon  the  floor  beneath.  He  was  at  work  at  such  point  on  the 
platform  as  that  to  reach  the  stepladder  he  must  pass  over 
the  elevator  shaft.  The  elevator  was  operated  by  an  employee 
of  the  defendant,  and  he  knew  that  the  plaintiff  was  at  work 
upon  this  platform.  There  is  evidence  on  the  part  of  the  plaint- 
iff tending  to  show  that  shortly  before  the  accident  he  was  seen 
upon  the  platform  by  the  chief  engineer  of  the  defendant,  or 
by  its  superintendent,  or  both. 

On  the  part  of  the  plaintiff  it  is  claimed,  and  the  e\ddence 
shows,  that  the  plaintiff  notified  the  elevator  man  that  he  was 
going  onto  this  platform  to  work,  and  that  he  would  be  in  dan- 
ger if  the  elevator  should  be  moved  up  or  down  without  notice 
being  given  to  him  that  the  elevator  was  about  to  move,  and 
that  therefore  he  must  be  notified  before  the  elevator  should 
be  moved  either  way,  causing  this  shaft  to  revolve. 

It  should  be  said  that  the  defendant,  in  the  operation  of  its 
plant,  needed  the  elevator  to  be  moved  at  frequent  intervals. 
Of  course  the  suspension  of  all  use  of  the  elevator  and  of  the  mov- 
ing machinery  above  this  platform  would  have  taken  away  all 
danger  incident  to  the  moving  of  such  machinery ;  but  this  was 
not  necessary,  nor  was  it  asked  for  by  anybody.  The  danger  to 
the  plaintiff  consisted  in  the  moving  of  this  machinery,  including 
the  shaft,  at  a  time  when  the  proximity  of  the  plaintiff  to  such 
moving  shaft  or  machinery  was  such  that  he  was  liable  to  be 
caught  by  it,  and  this  could  easily  be  avoided  if  the  plaintiff 
could  know  in  advance  just  when  this  machinery  was  to  move, 
and  so  far  as  this  shaft  is  concerned,  to  know  in  advance  just 
when  the  shaft  was  to  move. 

The  result  of  the  suit  was  a  verdict  and  judgment  in  favor 
of  the  plaintiff. 

On  the  part  of  the  defendant  it  is  claimed  tJiat  from  the 
facts  disclosed,  which  are  substantially  as  hereinbefore  stated, 
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the  court  should  have  granted  a  motion  which  was  made  both 
at  the  close  of  the  plaintiff's  evidence  and  at  the  close  of  all 
the  evidence,  that  a  verdict  be  directed  for  the  defendant,  and 
that  the  court  erred  in  refusing  to  grant  such  a  motion.  One 
of  the  grounds  for  this  claim  is,  that  it  is  clear,  as  a  matter  of 
law,  that  the  plaintiff  contributed  to  his  injury  by  his  own  neg- 
ligence. This  claim  is  not  well  founded.  It  is  urged  in  sup- 
port of  it  that  if  the  plaintiff  had  placed  the  stepladder,  or 
caused  it  to  be  placed,  at  another  part  of  the  platform,  he  could 
have  reached  it  to  go  to  the  floor  below  without  stepping  over 
this  shaft;  that  therefore  there  was  a  safe  way  by  which  he 
might  have  reached  the  tools  which  it  was  necessary  for  him  to 
have  without  stepping  over  the  elevator  shaft,  and  the  rule 
that  where  there  are  two  ways  of  accompliiihing  a  thing  that 
needs  to  be  done,  the  one  a  safe  way  and  the  other  unsafe, 
he  who  undertakes  to  perform  the  thing  must  choose  the  safe 
way,  or  choose  the  unsafe  at  his  peril.  This  rule  does  not  re- 
quire that  one  shall  exercise  more  than  ordinary  care  in  making 
such  selection,  and  this  particular  case  would  not  require  that 
the  ladder  must  be  placed  at  a  point  where  it  would  have  af- 
forded a  safe  place  for  the  plaintiff  to  have  avoided  the  particu- 
lar accident  which  came  to  him,  provided,  taking  the  whole 
situation  into  consideration,  he  placed  the  ladder  where  a  man 
of  ordinary  prudence  would  have  placed  it. 

It  must  be  remembered  that  there  was  no  danger  in  stepping 
over  this  shaft  provided  it  should  remain  still  during  the  whole 
time  of  stepping  over  it.  It  was  entirely  safe  when  the  plaint- 
iff started  to  step  over  it.  He  was  injured  because  it  started 
while  he  was  stepping  over  it,  because  it  then  caught  him  and 
threw  him  in  such  wise  that  his  foot  caught  so  as  to  be  crushed 
at  one  of  the  pulleys  over  which  a  chain  moved.  It  was  a  ques- 
tion properly  for  the  jury  to  determine  whether  the  plaintiff 
exercised  such  care  as  the  ordinarily  prudent  man  would  have 
exercised  in  such  a  circumstance,  and  we  are  not  prepared  to 
say  that  the  jury  found  wrong  on  that  question. 

It  is  urged  further  that  the  plaintiff  was  negligent  in  not 
notifying  the  man  in  charge  of  the  elevator  that  he  was  about 
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to  step  over  this  shaft,  because,  it  is  said,  knowing  as  he  did  that 
if  the  shaft  revolved  while  he  was  stepping  over  it,  he  would  be 
placed  in  a  dangerous  position.  In  considering  this  it  must 
be  remembered  that  the  situation  was  not  dangerous  when  he 
attempted  to  step  over  it,  provided  the  conditions  remained  until 
he  had  completed  the  stepping  over  as  they  were  at  the  time  he 
began  to  step  over;  that  he  had  notified  the  elevator  man  to 
warn  him  when  he  started  the  shaft,  because  his  work  would 
be  such  that  he  was  liable  to  be  in  danger  when  the  shaft  started, 
unless  he  had  an  opportunity  to  protect  himself.  We  think  it 
was  a  question  fairly  submitted  to  the  jury  whether  it  was  per 
se  negligence  for  the  plaintiff  to  rely  upon  receiving  the  notice, 
and  so  this  position  is  not  sound. 

On  the  part  of  the  defense  it  is  shown  by  the  man  in  charge 
of  the  elevator  himself  that  at  all  times  prior  to  the  happening 
of  this  accident,  whenever  the  plaintiff  was  working  upon  this 
platform,  notice  was  given  to  him  before  the  shaft  was  set  in 
motion,  and  it  is  testified  to  by  him,  the  elevator  man,  that  on 
this  occasion  he  gave  notice  before  he  started  the  shaft.  Upon 
this  proposition  the  evidence  is  confiicting.  But  it  is  urged  that 
whether  this  be  true  or  not,  that  is,  whether  it  be  true  or  not 
that  the  plaintiff  arranged  with  the  elevator  man  that  he  should 
be  notified  whenever  the  elevator  was  to  start,  that  it  was  neg- 
ligence on  the  part  of  the  plaintiff  to  trust  to  any  such  arrange- 
ment made  with  the  elevator  man,  because,  it  is  said,  the  latter 
went  beyond  the  scope  of  his  employment  when  he  took  upon 
himself  to  give  notice  to  the  plaintiff  of  when  he  would  start 
the  elevator.  In  support  of  this  claim  our  attention  is  called 
to  the  case  of  HalL  Headington  <fc  Co.  v.  Edwin  L,  Poole,  50 
Atlantic,  704  (94  Md.,  171).  This  case  will  be  discussed  later 
in  this  opinion,  together  with  others  cited  on  this  proposition, 
contenting  ourselves  here  with  saying  that  we  hold  that  the 
man  in  charge  of  tlie  elevator,  whose  duty  it  was  to  run  the 
elevator  for  the  defendant  in  the  conduct  of  its  business,  was 
so  far  the  agent  of  the  defendant  as  that,  he  having  notice  of 
the  dangerous  position  in  which  the  plaintiff  was  likely  to  put 
himself,  and  having  notice  that  siich  danger  would  be  avoided 
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by  his  notifying  the  plaintiflf  when  he  would  move  the  elevator 
and  so  put  the  shaft  in  motion,  his  knowledge  of  the  arrange- 
ment was  the  knowledge  of  the  defendant. 

It  is  further  urged  on  the  part  of  the  plaintiff  in  error  that 
the  court  erred  in  receiving  the  verdict  and  entering  judgment 
upon  it  in  the  absence  of  answers  by  the  court,  and  which  they 
failed  to  answer.    Those  questions  were : 

First.  **Was  the  operation  of  the  elevator  while  the  plaintiff 
was  at  work  upon  the  elevator  platform,  inherently  dangerous 
to  plaintiff  during  the  entire  time  he  was  so  engaged!" 

To  this  the  jury  responded.  '*Can  not  answer." 
Suppose  the  jury  had  answered  this  either  way,  we  are  un- 
able to  see  that  the  general  verdict  would  necessarily  have  been 
affected  by  that.  The  general  verdict  might  well  have  been 
reached  if  the  answer  had  been  **Yes,"  and  so  it  might  well 
have  been  reached  if  the  answer  had  been  **No." 

This  applied  equally  to  the  second  question,  which  reads: 

**Was  the  operation  of  the  elevator  while  the  plaintiff  was 
at  work  on  the  platform  dangerous  at  intervals  only!" 

To  this  the  same  answer  was  made,  but  we  think  an  answer 
either  way  would  not  have  been  inconsistent  with  the  general 
verdict. 

The  jury  responded  to  each  of  the  several  interrogatories  in 
the  same  words,  **Can  not  answer."    The  other  questions  are: 

Third.  **  Was  the  operation  of  the  elevator  while  the  plaintiff 
was  at  work  upon  the  elevator  platform  dangerous  only  when 
he  was  passing  to  and  from  the  work  upon  said  platform!" 

Fourth.  **Was  the  operation  of  the  machinery  while  the 
plaintiff  was  at  work  upon  the  elevator  platform  dangerous  only 
when  he  passed  over  the  drum  shaft  in  going  to  and  from  the 
work!" 

Fifth.  **  Could  the  plaintiff  have  gone  to  and  from  the  work 
upon  the  platform  with  safety  to  himself  by  means  of  a  ladder 
placed  against  the  front  of  the  platform!" 

Sixth.  **Was  there  any  safer  way  for  the  plaintiff  to  go  to 
and  from  the  work  on  the  elevator  platform  than  that  of  pass- 
ing over  the  drum  shaft!" 
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If  what  has  already  been  said  in  this  opinion  in  reference  to 
the  matter  of  the  different  means  by  which  one  may  go  from 
one  place  to  another,  and  the  responsibility  as  to  taking  a  safer 
course,  is  sound,  then  an  answer  either  way  to  any  one  of  these 
questions  would  not  necessarily  have  resulted  in  a  different  ver- 
dict, notwithstanding  the  proposition  that  in  choosing  between 
a  safe  and  a  dangerous  way  to  do  a  thing,  other  things  being 
equal,  he  who  takes  the  dangerous  way  does  it  at  his  own  peril ; 
because  the  circumstances  surrounding  the  taking  the  one  way 
or  the  other  must  always  be  taken  into  consideration  in  deter- 
mining whether  ordinary  care  is  used  in  the  choice  of  the  path 
taken.  This  seems  to  be  a  sufficient  answer  to  the  claim  that 
the  case  should  be  reversed  because  of  this  failure  to  answer  in- 
terrogatories. However,  it  may  be  said  that  no  objections  were 
taken  at  the  time.  True,  counsel  were  not  present  when  the 
verdict  was  returned,  but  it  seems  to  be  settled  by  the  authori- 
ties that  in  order  to  avail  oneself  of  such  failure,  there  must 
have  been  exception  taken  or  objection  taken  at  the  time.  See 
Mutual  Accident  Association  v.  HarHngfon,  10  C-C.(N.S.),  134; 
20  Enc.  Pleading  &  Practice,  352.  However,  we  do  not  here 
determine  that  the  rule  applies  where  the  party  or  attorney  is 
not  present. 

It  is  further  urged  that  the  court  erred  in  admitting  certain 
offered  evidence  over  the  objection  of  the  defendant. 

The  first  of  these  objections  is  shown  by  the  record  at  page 
75,  where  this  question  was  asked  of  the  plaintiff  by  his  own 
counsel:  **Mr.  Hague,  was  it  necessary  to  shut  the  elevator 
down  for  you  to  do  your  work  up  there  T*  It  is  said  this  is 
asking  for  a  conclusion,  and  this  is  true  in  a  sense,  but  the 
admission  of  the  answer  to  this  question  was  not  prejudicial  to 
the  defendant,  especially  when  the  answer  to  that  question  is 
taken  into  consideration.  The  answer  was:  **It  was  not." 
And  this  is  equally  true  of  another  question  appearing  on  the 
same  page  of  the  record:  '^When  did  it  become  necessary  to 
stop  the  operation  of  the  elevator?''  The  answer  was:  **Why 
it  only  became  necessary  when  we  were  crossing  or  pulling  the 
wires,  going  to  and  from."    There  was  no  prejudice  in  this. 
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It  dearly  conveyed  to  the  jury  only  a  proposition  which  was  so 
thoroughly  shown  by  all  the  evidence  that  the  only  danger  to 
which  the  plaintiff  was  subjected  by  the  moving  of  the  elevator 
shaft  was  the  danger  that  he  might  be  caught  when  he  was 
required  to  cross  over  it,  if  it  were  then  in  motion. 

On  page  83  of  the  record,  the  plaintiff  offered  in  evidence  a 
cut  or  picture  of  a  pulley  with  a  chain  over  it ;  before  this  was 
offered  in  evidence  it  was  handed  to  the  witness,  and  this  ques- 
tion was  asked  of  him:  ^'I  hand  you  a  little  cut  showing  a 
couple  of  sprocket  wheels  and  chain,  and  ask  you  whether  in  a 
general  way  that  represents  the  chain  in  which  you  were  caught 
and  the  wheels  around  which  it  revolves  T'  To  which  the  answer 
was :  *  *  It  does,  except  it  was  about  half  the  width. ' '  Q.  *  *  That 
is,  a  half  that  width  chain  would  represent  the  chain  in 
question  here!"  A.  **Yes,  sir;  that  is  the  shape  of  the  gear 
exactly."  Thereupon  the  cut  was  offered  and  appears  in  the 
record  as  ' '  Exhibit  A . " 

The  objection  is  that  it  is  not  a  cut  of  the  exact  wheel,  but 
the  answers  to  the  questions  put  show  in  what  the  plaintiff  says 
it  differs  from  the  exact  wheel.  We  see  no  reason  why  this 
might  not  be  a  proper  item  of  evidence  as  giving  to  the  jury 
information  from  which  they  might  well  learn  more  than  they 
would  without  such  cut. 

The  **  Exhibit  B,"  also,  which  was  offered  in  evidence  was 
offered  and  admitted  under  objection.  This  was  shown  by  the 
witness  to  represent  a  chain  similar  to  the  one  shown  in  **  Ex- 
hibit A,"  somewhat  enlarged.  An  exhibit  is  not  necessarily  in- 
competent because  it  fails  to  show  some  exact  thing  in  connection 
with  the  subject  under  investigation,  provided  it  shows  some 
matter  directly  bearing  upon  the  matter  under  investigation 
with  an  explanation  of  how  it  differs  from  that  which  is  being 
investigated.  Suppose  that  one  is  injured  by  some  mechanical 
device  eight  inches  in  diameter;  there  is  offered  in  evidence  a  de- 
vice which  is  testified  to  as  being  exactly  like  the  one  under'  in- 
vestigation except  that  it  is  double  the  size  of  the  one  being 
investigated,  but  it  is  offered  to  show  the  workings  of  the  device. 
Or,  suppose  a  cut  of  some  device  which  is  being  investigated  if 
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oflFered,  which  is  not  of  the  exact  size  of  the  device  itself  but 
is  larger  or  smaller,  but  shows  the  construction  or  operation  of 
the  device;  or,  suppose  that  a  device  under  investigation  is  so 
similar  to  a  device  produced  by  another  manufacturer  as  that 
the  operation  or  construction  of  the  one  under  investigation 
may  be  shown  by  the  similar  devices,  the  witness  explaining  that 
the  difference  is,  it  can  not  be  that  the  exhibit  must  be  excluded. 
First,  a  witness  testifies  that  the  device  is  similar,  but  points  out 
in  what  respect  it  differs ;  then,  surely,  with  the  opportunity  for 
cross-examination  to  show  whether  it  is  all  similar,  or  if  dis- 
similar, to  what  extent,  the  court  would  not  be  justified  in  re- 
fusing to  admit  the  exhibit.  We  find  no  error  in  the  rulings 
upon  the  admission  to  evidence. 

But  it  is  said  that  the  court  erred  in  its  charge  to  the  jury, 
and  that  it  erred  in  refusing  to  charge  certain  propositions  re- 
quested by  the  defendant.  It  should  ))e  said  in  reference  to 
these  requests  that  they  were  not  made  in  such  wise  as  to  bring 
them  under  the  statute  as  to  requests  made  to  be  given  before 
argument,  nor  is  it  claimed  here  that  they  were  so  requested. 
So  that,  if  the  charge  as  given  was  a  proper  charge,  and  if  on 
the  subjects  covered  by  the  requests  the  court  properly  charged 
the  jury,  then  there  was  no  error  in  refusing  to  give  the  requests 
in  the  form  in  which  they  wore  presented  to  the  court.  It  is 
said  that  there  was  error  in  the  charge  first  because  of  the  fol- 
lowing language: 

*  *  Briefly  stated,  the  plaintiff  says  that  he  was  injured  through 
the  negligent  act  of  the  defendant  in  failing  to  notify  him  or  warn 
him  of  the  starting  of  said  elevator,  and  of  the  setting  of  said 
machinery  connected  therewith  in  motion,  while  knowing  that 
plaintiff  was  on  said  platform  in  the  performance  of  his  duty." 

And  again  this  language : 

**So  that  the  issue  directly  made  by  the  petition  and  the  an- 
swer was  as  to  the  fact  of  the  warning.  The  defendant  admits 
the  agreement  to  warn,  and  says  the  fact  was  that  on  this  par- 
ticular occasion  it  did  warn.  That  is  the  issue  as  made  up  by 
the  pleadings." 
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TKere  is  this  to  be  said  about  the  language  of  the  judge  here 
last  quoted:  The  defendant  did  not  admit  the  agreement  to 
warn,  but  substantially  it  does  admit  that  the  plaintiff  had  noti- 
fied the  man  in  charge  of  the  elevator  that  he  should  give  him 
warning  when  he  would  start  the  elevator.  If  the  defendant 
had  knowledge,  through  its  proper  agent,  that  the  plaintiff  would 
be  in  danger  when  the  shaft  moved,  and  that  the  plaintiff  would 
depend  upon  warning  coming  to  him  when  the  shaft  was  to  be 
moved,  the  obligation  to  give  such  warning  would  have  been 
no  greater  because  the  elevator  man  had  promised  that  he 
would  give  him  warning,  and  so  the  statement  by  the  court  as 
to  the  admission  was  immaterial. 

It  is  further  complained  that  the  court  erred  in  using  this 
language  in  its  charge: 

*'If  you  find  that  the  elevator  boy  was  entrusted  by  the  de- 
fendant with  the  control  and  operation  of  the  elevator  for  any 
purpose,  then  under  such  facts  the  boy  became  the  agent  of  the 
company." 

Taken  in  connection  with  the  remainder  of  the  charge,  there 
was  no  error  in  this.  If  the  boy  controlled  the  operation  of 
the  elevator,  then  he  was  the  agent  of  the  company,  in  the  opera- 
tion of  that  elevator,  and  the  **for  any  purpose"  can  only  have 
affected  the  matter  of  the  charge  when  taken  in  connection 
with  the  evidence  as  to  whether  the  boy  did  have  the  control  of 
the  operation  of  that  elevator.  Of  course  this  meant,  and  was 
understood  by  the  jury  to  mean,  that  this  boy  or  man,  if  he  had 
such  control  of  the  elevator,  that  he  determined  when  it  was  to 
be  moved  and  when  it  was  not  to  be  moved,  and  what  warning 
was  to  be  given,  if  any,  to  one  who  might  be  in  danger  by  reason 
of  its  being  moved,  then  he  was  the  agent  of  the  company  for 
thut  purpose.     And  so  we  consider  that  charge  the  right  one. 

In  this  connection  the  following  authorities  should  be  con- 
sidered : 

Earlier  in  this  opinion  the  case  of  Hall,  Headington  &  Co. 
V.  Poole,  50  Atlantic,  704  (94  Md.,  171),  is  mentioned,  with  the 
statement  that  it  would  be  discussed  later.    In  that  case  the 
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plaintiff  was  in  the  employ  of  a  contractor,  who  had  to  put  in 
the  electric  wiring  for  a  business  plant.  He  found  it  convenient, 
though  not  necessary  in  the  performance  of  his  work,  to  get 
into  the  elevator  shaft  at  its  foot.  By  so  doing  he  put  himself 
in  a  position  in  which  he  was  sure  to  be  injured  if  the  elevator 
should  be  used  in  the  ordinary  way,  running  clear  down  to  the 
bottom  of  the  shaft.  He  told  the  elevator  boy  that  he  was  going 
into  this  place  of  danger;  he  told  him  not  to  run  the  elevator 
down  below  the  first  floor  while  he  was  there  at  work.  And  he 
testified  that  the  boy  said:  ''AH  right.''  Aside  from  the  knowl- 
edge of  this  boy  there  was  no  knowledge  on  the  part  of  anyone 
connected  with  the  defendant  that  the  plaintiff  was  in  this  dan- 
gerous position.  What  the  boy  undertook  to  do  was  to  omit 
doing  all  that  his  duty  required  of  him,  namely,  to  stop  the 
elevator  at  the  first  floor  when  coming  down,  whereas  his  duty 
required  of  him  to  run  clear  down  to  the  foot  of  the  shaft. 

The  court  held  that  when  the  boy  undertook  to  omit  the  per- 
formance of  the  duty  required  of  him  by  the  terms  of  his  em- 
ployment, he  went  beyond  the  scope  of  such  employment,  and 
could  not  thereby  bind  his  principal. 

The  present  case  is  easily  distinguishable  from  that.  In  that 
case  it  was  sought  to  hold  the  principal  for  a  promise  of  his  serv- 
ant that  he  would  omit  the  performance  of  a  duty  which  his 
employment  required  of  him  to  perform.  In  this  case  no  sug- 
gestion was  made  that  any  duty  should  be  omitted,  but  only 
that  warning  should  be  given  of  when  he  would  perform  one  of 
his  duties  in  the  running  of  the  elevator.  We  think  it  might 
well  be  that  one  should  not  be  held  to  be  acting  within  the 
scope  of  his  employment  when  he  assumed  to  omit  to  perform 
such  duty,  and  still  be  within  the  scope  of  his  employment  when 
he  undertook  to  perform  the  duty  in  a  particular  way,  which 
would  in  nowise  interfere  with  the  performance  of  his  fuU 
duty  to  his  employer. 

The  case  of  Farmers  &  Mechanics  National  Bank  v.  Hanks, 
128  S.  W.,  147,  is  very  nearly  akin  to  the  present  case.  We 
quote  from  the  syllabus: 
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'*A  passenger  elevator-man  who  knew  before  descending  that 
a  workman  was  in  the  shaft  in  a  position  where  he  was  liable  to 
be  injured,  if  not  notified,  was  legally  bound  to  use  ordinary 
care  not  to  injure  him,  independent  of  any  agreement  as  to 
notifying  him  of  his  descent,  and  he  was,  under  the  circum- 
stances, the  agent  of  the  owner  of  the  building,  and  being  in- 
trusted with  the  control  and  operation  of  the  car  by  such 
owner,  was  the  latter 's  agent. 


99 


In  the  case  of  Reaity  v.  Metropolitan  Building  Co.,  115 
Pacific,  90,  it  is  held  that  where  a  workman  went  into  an  ele- 
vator shaft,  telling  the  elevator  boy  not  to  come  below  a  certain 
floor  with  his  elevator,  and  the  boy  promised  not  to  do  so,  the 
elevator  boy  was  not  acting  outside  the  scope  of  his  employment. 

In  this  case  the  court  considered  a  large  number  of  cases  on 
the  question  of  the  agency  of  the  elevator  man,  among  them  the 
case  of  Hall,  Headington  &  Co,  v.  Poole,  supra,  and  reaches  the 
conclusion  as  above  stated,  citing  in  support  of  the  view  taken 
by  the  court  the  following :  Soderstrom  v.  Patten,  131  111.  App., 
32 ;  Bank  v.  Hanks,  supra,  and  Donovan  v.  Gay,  97  Mo.,  440. 

The  requests  to  charge  made  by  the  defendant  to  be  given 
were  seventeen  in  number.  Of  these  nine  were  given  and  eight 
refused.     The  first  one  refused  is  the  one  numbered  7  and  reads : 

**The  duty  of  determining  whether  or  not  it  was  safe  for  the 
plaintiff  to  work  on  the  platform  over  the  elevator  shaft  was 
upon  the  plaintiff  and  not  upon  the  defendant." 

The  giving  of  this  request  could  not  have  aided  the  jury 
more  than  it  was  aided  in  determining  the  rights  of  the  parties 
by  the  charge  given. 

The  claim  of  the  plaintiff  is  not  based  on  the  proposition  that 
it  was  necessarily  dangerous  to  work  on  the  platform  over  the 
elevator  shaft,  but  that  it  was  dangerous  when  the  machinery 
was  in  operation,  and  so  the  refusal  to  give  this  did  not  pre- 
judice the  defendant. 

The  court  gave,  at  the  request  of  the  defendant  the  eighth 
proposition  requested: 

"The  defendant  in  this  case* did  not  owe  the  plaintiff  the  duty 
of  providing  a  safe  place  for  him  to  work." 
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That  was  a  sufficient  instruction  as  to  whose  duty  it  was  to 
determine  whether  the  place  was  safe  or  not.  The  claim  of  the 
plaintiff  was  not  based  upon  the  obligation  which  would  be  due 
from  the  defendant  to  him  if  the  plaintiff  had  been  an  employee 
of  the  defendant,  and  the  court  distinctly  told  the  jury  that  the 
obligation  of  the  defendant  to  the  plaintiff  was  to  exercise  ordi- 
nary care  for  his  protection. 

As  bearing  upon  whether  there  was  any  prejudice  to  the  de- 
fendant in  the  refusal  to  give  the  seventh  proposition  requested, 
the  ninth  proposition  requested,  which  was  given,  may  be  con- 
sidered, and  this  reads: 

**Even  though  you  may  find  that  it  was  unsafe  to  work  upon 
the  elevator  platform  while  the  elevator  machinery  was  in  oper- 
ation, you  can  not  on  this  account  conclude  that  the  defendant 
was  guilty  of  negligence;  neither  is  there  any  presumption  to 
the  effect,  if  the  plaintiff  was  injured,  that  the  defendant  was 
guilty  of  negligence/' 

The  eleventh,  wliich  was  refused,  reads: 

**If  you  find  that  it  was  in  fact  unsafe  for  the  plaintiff  to 
work  on  the  elevator  platform  while  the  elevator  machinery  was 
in  operation,  then,  I  charge  you,  that  it  was  the  duty  of  lihe 
plaintiff,  when  in  the  course  of  his  work  it  became  necessary 
for  him  to  go  upon  said  platform,  to  notify  the  defendant,  and 
thus  afford  the  defendant  an  opportunity  to  discontinue  the 
operation  of  said  car  until  the  plaintiff  had  completed  his  work 
upon  the  platform/' 

Clearly  this  ought  not  t^  have  been  given.  There  was  no 
claim  made  that  the  ear  should  not  be  operated  while  the  plaint- 
iff was  at  work  upon  the  platform,  but  only  that  it  should  not  be 
put  in  motion  without  a  warning  to  him. 

"Without  stopping  to  read  each  one  of  these  requests  refused, 
we  reach  the  con/?usion  that  in  view  of  the  charge  as  given, 
there  was  no  prejudice  to  the  defendant  in  the  refusal  to  give 
such  as  were  refused.  Attention  has  not  been  called  specifically 
to  each  one  of  the  errors  complained  of,  but  attention  has  been 
given  to  all  of  them,  and  attention  in  this  opinion  is  called  to 
those  which  we  regard  as  of  as  large  importance  as  any,  and 
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on  the  whole  record  we  fail  to  find  that  there  was  any  error  to 
the  prejudice  of  the  defendant  whereby  substantial  justice  was 
not  doce  to  it  in  this  trial,  and  the  judgment  is  aflfirmed. 


VALIDITY  OF  A  MODIFIED  CITY  CONTRACT. 

Circuit  Court  of  Lucas  County. 

John  H.  Lloyd,  a  Tax-payer,  on  Behalf  op  the  City  of 

Toledo,  v.  City  of  Toledo  et  al.* 

Decided,  January  27,  1912. 

Municipal  Corporations — Contracts  for  Public  Improvements — May  he 
Modified  Without  Action  by  Council — Discretion  and  Good  Faith 
With  Reference  to  Modifications — Failure  of  Record  to  Show  Ap- 
proval of  Modified  Contract— Sections  4211  and  4331. 

1.  The  statute  requiring  that  action  taken  by  the  proper  officials  modi- 

fying an  existing  municipal  contract  shall  be  made  a  matter  of 
record  is  directory  only,  and  such  action  regularly  taken  is  not 
nullified  by  failure  through  an  oversight  to  make  a  record  thereof. 

2.  Nor  does  failure  by  the  city  council  to  specifically  authorize  a  modi- 

fication by  ordinance  render  such  a  modification  invalid  since  a 
municipal  improvement  which  has  been  duly  authorized  by  coun- 
cil and  the  necessary  appropriation  made,  Is  left  by  the  municipal 
code  to  the  proper  board  or  ofllcer  to  be  carried  to  completion. 

3.  The  record  fails  to  disclose  bad  faith  or  any  abuse  of  discretion  in 

the  modification  by  the  ofilcials  in  charge  of  the  construction  of  a 
bridge  over  the  Maumee  river  at  Cherry  street,  Toledo. 

4.  Where  an  appropriation  for  a  specific  municipal  improvement  has 

been  made  and  funds  provided  by  a  sale  of  bonds  to  pay  for  the 
entire  cost  of  such  improvement,  and  thereafter  a  new  contract 
is  entered  into  modifying  some  of  the  terms  of  the  original  con- 
tract, the  failure  of  the  city  auditor  to  certify  that  the  money  was 
in  the  treasury  to  the  credit  of  the  fund  from  which  it  is  to  be 
drawn  does  not  render  the  modified  contract  invalid  and  this  is 
true  for  an  additional  reason  when  the  modifying  contract  Im* 
poses  no  increased  liability  upon  the  city. 


^Dismissed  in  the  Supreme  Court  for  want  of  preparation. 
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C  A.  Seiders  and  Frank  J7.  Oeer,  for  plaintifF  in  error. 
Cornell  Schreiber,  City  Solicitor,  and  A.  0.  Duer,  for  city  of 
Toledo. 
E.  B.  King,  for  the  C.  H.  Fath  &  Son  Construction  Company. 

Richards,  J. ;  Wo^man,  J./ and  Ejnkade,  J.,  concur. 

Appeal  from  the  Court  of  Common  Pleas  of  Lucas  County. 

The  plaintiff  brings  this  action  as  a  tax-payer  of  the  city  of 
Toledo  against  the  city,  its  officials,  and  the  C.  H.  Fath  &  Son 
Construction  Company,  for  the  purpose  of  enjoining  the  con- 
struction of  a  bridge  over  the  ilaumee  river  at  Cherry  street, 
under  the  modifying  contract  of  August  9,  1911,  and  to  enforce 
its  construction  under  the  original  contract  of  March  3,  1910,  at 
the  compensation  claimed  by  the  plaintiff  to  be  provided  therein, 
and  for  such  further  relief  as  he  may  be  entitled  to  in  equity. 

The  case  has  been  submitted  to  us  upon  the  evidence  which 
was  introduced  in  the  court  of  common  pleas  and  a  large  amount 
of  additional  evideuce  taken  before  a  referee  in  this  court,  all 
of  which  we  have  carefully  read.  The  questions  at  issue  and  the 
amount  involved  have  been  such  as  to  command  the  most  thor- 
ough consideration  of  counsel  and  of  this  court,  and  in  our  de- 
liberation we  have  been  greatly  aided  by  the  able  arguments, 
both  oral  and  typewritten,  of  counsel. 

It  appears  from  the  evidence  that  the  city  provided  the  funds, 
amounting  to  $825,000,  by  the  sale  of  bonds,  and  having  taken 
the  preliminary  steps  entered  into  the  original  contract  with 
the  C.  H.  Fath  &  Son  Construction  Company  on  March  3,  1910, 
for  the  construction  of  a  reinforced  concrete  arch  bridge  to  be 
built  under  the  directions  of  engineers  appointed  by  the  city. 
Upon  the  execution  of  the  original  contract  the  work  was  com- 
menced by  the  C.  11.  Fath  &  Son  Construction  Company  and  has 
been  proceeded  with  to  the  present  time.  On  August  9,  1911, 
a  supplementary  or  modif  jnng  contract  was  entered  into  between 
said  company  and  the  city  through  the  director  of  public  service, 
the  purpose  of  which  was  to  modify  the  original  method  of  con- 
struction in  various  respects. 

The  original  plan  contemplated  that,  by  means  of  cofferdams 
which  could  be  pumped  out,  the  foundations  of  the  piers  should 
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be  built  in  the  dry,  but  in  working  on  pier  No.  6  water  was  en- 
countered which  appears  to  have  seriously  interfered  with  pur- 
suing the  work  under  that  plan.  The  method  adopted  in  the 
original  plan  was  found  by  the  city,  on  the  advice  of  the  con- 
sulting engineer,  to  be  not  feasible  nor  safe,  especially  for  piers 
three  and  four,  which  adjoin  the  channel  of  the  river  where  the 
head  of  water  is  strongest.  By  the  original  contract  it  was  in- 
tended to  use  throughout  most  of  the  wells  for  laying  the  founda- 
tions, wooden  lagging  supported  by  iron  rings,  but  the  modified 
contract  specifies  steel  cylinders  in  lieu  thereof.  The  original 
contract,  however,  authorizes  the  use  of  shields,  metal  rings  or 
steel  cylinders  under  certain  circumstances,  when  recommended 
by  the  engineers.  The  use  of  steel  cylinders  for  the  purpose  in- 
tended is,  of  course,  much  more  expensive  than  wooden  lagging 
and  iron  rings,  but  the  new  contract  provides  for  the  removal 
from  the  work  of  the  steel  shields  except  the  lower  24  feet  9 
inches,  and  requires  a  credit  to  the  city  of  four  cents  per  pound, 
while  the  original  contract  failed  to  provide  for  any  credit  there- 
for. The  modifying  contract  also  provides  for  a  layer  of  con- 
crete called  a  blanket  over  the  entire  surface  of  the  cofferdams 
six  to  ten  feet  thick,  to.be  laid  under  water  by  means  of  a 
treraie  pipe  or  other  suitable  method,  and  it  further  substitutes  in 
certain  places  timber  piles  in  place  of  concrete  piles.  In  addi- 
tion to  the  items  already  mentioned,  the  new  contract  requires 
the  C.  H.  Fath  &  Son  Construction  Company  to  provide  a  com- 
pressed air  plant  and  the  city  agrees  to  purchase  the  same  at 
$6,000,  if  it  should  require  its  use,  and  to  pay  the  net  cost  of  its 
operation  not  exceeding  $25  per  day.  The  modifying  contract 
extends  the  time  for  the  completion  of  the  bridge  for  a  period 
of  six  months  beyond  the  original  contract. 

The  plaintiff  contends  that  the  modifying  contract  of  August 
9,  1911,  is  illegal  and  void  for  various  reasons,  and  he  asks  to 
hrve  it  so  adjudged  by  decree  of  this  court. 

The  first  ground  of  his  contention  to  which  we  direct  attention 
is  ba?ed  upon  the  claim  that  the  city  council  did  not  authorize 
the  contract  and  that  it  was  not  approved  by  the  board  of  con- 
trol, there  being  no  record  of  such  action  by  that  board.    Parol 
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evidence  has  been  received,  however,  which  establishes  beyond 
all  question  that  at  a  meeting  of  the  board  of  control  the  modify- 
ing contract  was  duly  approved  by  a  unanimous  vote.  The  secre- 
tary was  not  present  at  that  meeting.  The  director  of  public 
service  informed  him  soon  after  the  meeting  of  the  action  taken 
by  the  board,  for  the  purpose  of  having  it  recorded,  but  it  was 
overlooked  and  no  record  ever  made.  In  the  light  of  this  parol 
evidence,  the  charge  contained  in  the  petition  that  the  director 
of  public  service,  John  R.  Cowell,  and  the  city  solicitor,  Cornell 
Schreiber,  entered  into  and  approved  the  contract  without  the 
authority  of  the  board  of  control  wholly  fails.  The  statute  re- 
quires a  record  of  such  action  to  be  made,  but  we  have  no  doubt 
that  the  statute  is  directory  only,  and  the  mere  oversight  of  the 
clerk  or  secretary  in  failing  to  make  a  record  of  action  duly 
taken  by  the  board,  can  not  nullify  that  action  nor  invalidate 
the  contract  based  thereon.  The  general  rule  sustaining  that 
doctrine  is  laid  down  in  Volume  2,  Dillon  on  Municipal  Corpor- 
ations, 5th  Edition,  Sections  557  and  558,  being  Sections  300  and 
301  of  the  4th  Edition  of  that  treatise.  Such  was  the  holding  in 
Droit  V.  Village  of  Riverside,  2  C.  D.,  565,  and  in  many  other 
cases,  and  the  rule  appears  to  be  founded  on  excellent  reasons. 
Dillon's  Treatise  on  ^Municipal  Corporations  has  been  a  well 
recognized  standard  authority  for  a  generation,  and  the  author 
in  the  sections  cited  uses  the  following  language : 

**  Where  the  records  of  a  municipal  corporation  have  been  so 
carelessly  and  imperfectly  kept  as  not  to  show  the  adoption  of  a 
resolution  or  other  acts  of  the  city  council,  and  there  is  no  writ- 
ten evidence  in  existence,  parol  testimony  may  be  admitted,  e.  g., 
to  show  that  certain  work  was  done  by  authority  of  the  city,  by 
proving  the  passage  of  a  resolution  of  the  council,  the  appoint- 
ment of  a  committee  to  make  the  expenditure,  their  report  after 
the  work  was  done,  and  its  adoption  by  the  council." 

That  the  contract  was  not  specifically  authorized  by  ordinance 
passed  by  the  city  council  is  not,  in  and  of  itself,  suflficient  to 
render  it  invalid.  The  municipal  code  contemplates  that  the 
city  council  shall,  in  inaugurating  an  improvement,  give  author- 
ity and  make  the  necessary  appropriation  and  shall  take  no  fur- 
ther action,  but  that  the  business  shall  be  conducted  to  com- 
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pletion  by  the  board  or  oflScer  having  charge  of  the  same.  Sec- 
tion 4331  of  the  General  Code  vests  in  the  director  of  public 
service  power  to  make  alterations  and  modifications  upon  ap- 
proval  of  the  board  of  control. 

We  have  no  doubt  of  the  power  of  a  municipal  corporation  to 
change  or  modify,  with  the  consent  of  the  other  contracting 
party,  contracts  into  which  it.  has  entered.  Upon  this  proposi- 
tion we  cite  Weston  v.  Syracuse,  158  N.  Y.,  274;  ileech  v. 
Buffalo,  29  N.  Y.,  198 ;  Doland  v.  Clark,  Mayor,  143  Cal.,  176 ;  2 
Dillon  Municipal  Corporations,  Section  820. 

Such  being  the  power  and  authority  of  the  board  of  control 
and  the  director  of  public  service,  we  are  brought  to  the  claim 
made  by  plaintiff  that  the  modifying  contract  was  entered  into 
through  fraud  and  bad  faith  and  was  an  abuse  of  discretion  on 
the  part  of  that  board  and  the  director  of  public  service.  If  the 
modifying  contract  is  shown  to  be  a  result  of  fraud  or  bad  faith, 
or  if  its  execution  was  an  abuse  of  the  discretion  vested  in  the 
city  oflSciat,  then  a  tax-payer  suing  on  behalf  of  the  city,  is,  of 
course,  entitled  to  the  fullest  relief  from  a  court  of  equity.  The 
charges  made  have  required  of  the  court  a  careful  reading  of  the 
entire  record  covering  some  five  hundred  pages  of  testimony,  and 
in  addition  thereto  numerous  exhibits. 

.  It  is  not  within  the  province  of  this  court  to  determine 
whether  the  bridge  should  or  could  be  built  in  accordance  with 
the  original  plans,  nor  whether  those  plans  ought  to  be  modified 
to  meet  conditions  encountered  during  the  progress  of  the  work, 
nor  in  what  respects  the  plans  should  be  modified,  if  at  all. 
Those  matters  are  all  confided  by  the  statutes  of  Ohio  to  the 
sound  discretion  of  the  city  authorities.  For  a  court  to  interfere 
and  determine  those  questions  would  be  to  transcend  its  powers 
and  usurp  the  functions  of  the  board  of  control  and  director  of 
public  service. 

The  duty  is  cast  upon  this  court  of  determining  whether  the 
board  of  control  in  authorizing  the  modifying  contract,  and  the 
director  of  public  service  in  entering  into  the  same  on  behalf  of 
the  city,  exceeded  their  powers  under  the  law,  and  whether  th6 
said  officials  abused  the  discretion  vested  in  them  when  they 
authorized  and  entered  into  the  said  contract. 
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We  are  unanimously  of  the  opinion,  after  the  most  careful 
examination  of  the  entire  record,  that  the  charges  of  fraud  and 
bad  faith  and  abuse  of  discretion  are  not  sustained  by  the  evi- 
dence, either  as  to  the  modifications  provided  or  the  extension  of 
time  for  the  completion  of  the  bridge.  We  think  the  evidence 
shows  that  the  city  oflGcers  having  this  work  in  charge  have  acted 
in  good  faith,  and,  as  was  well  stated  by  Judge  Chittenden  in 
the  court  of  common  pleas  in  his  decision  of  the  case,  courts  have 
ever  hesitated  to  arrogate  to  themselves  the  right  to  be  the  cen- 
sor or  guardian  of  public  officers  who  act  in  good  faith. 

The  diflSculties  which  had  been  encountered  and  the  delays 
which  had  ensued  under  the  original  plans  and  the  necessity  of 
avoiding  them  in  the  future,  as  far  as  may  be  possible,  consistent 
with  approved  methods,  appear  to  have  all  been  carefully  con- 
sidered by  the  director  of  public  service  and  the  board  of  control 
for  weeks  before  the  final  execution  of  the  contract  of  August  9, 
1911.  In  some  particulars  there  was  a  sharp  conflict  among  the 
engineers  in  charge,  notably  with  reference  to  the  quality  of 
concrete  laid  under  water,  and  the  wisdom  of  the  change  in  the 
kind  of  piles  to  be  used.  These  were  engineering  questions  call- 
ing for  the  opinion  of  experts  in  the  construction  of  foundations 
for  bridges,  and  were  properly  referred  to  the  consulting  en- 
gineer, Ralph  Modjeski.  He  gave  the  matter  his  personal  at- 
tention and  recommended  the  modified  contract. 

These  questions  so  submitted  and  determined  were  in  no  sense 
judicial  questions,  but  called  for  the  exercise  of  sound  business 
judgment  and  the  highest  grade  of  mechanical  skill  in  engineer- 
ing. This  court  is  convinced,  from  the  evidence,  of  Mr.  Mod- 
jeski's  thorough  qualifications  as  an  expert  of  national  reputa- 
tion in  the  construction  of  bridges,  and  he  occupies  the  unique 
position  in  this  case  of  being  commended  for  his  capacity  and 
experience  by  every  witness  who  has  been  called  on  for  informa- 
tion whether  testifying  for  the  plaintiff  or  the  defendants,  and 
nothing  in  the  records  tends  to  impeach  his  integrity.  Mr.  Mod- 
jeski  unhesitatingly  gtves  his  opinion  that  the  modified  plan  is 
a  wise  one  and  should  be  followed. 
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Mr.  Gessner,  who  is  the  severest  critic  of  the  new  plan,  is 
careful  to  state  his  position  in  his  testimony  taken  before  the 
referee  in  the  following  language : 

'*I  do  not  attmpt  in  any  of  my  answers  to  say  that  the  bridge 
is  unsafe  under  the  modified  construction,  and  I  do  not  want  to 
be  so  understood." 

One  of  the  allegations  of  fraud  or  bad  faith  contained  in  the 
petition  consisted  of  the  charge  that  K.  F.  Gill,  an  officer  of  the 
construction  company,  unduly  used  his  influence  as  a  friend  of 
the  mayor  to  bring  about  the  execution  of  the  supplementary 
contract.  I  mention  this  charge  thus  specifically  for  the  purpose 
of  directing  attention  to  the  fact  that  at  no  stage  of  the  case  has 
the  plaintiff  offered  or  attempted  to  offer  any  evidence  to  sustain 
the  same,  and  I  wish  to  express  our  disapproval  of  the  practice 
of  making  reckless  charges  of  bad  faith  in  the  pleadings  not 
based  on  any  evidence,  for  we  assume  that  if  the  plaintiff  had  evi- 
dence to  support  the  charge  it  would  have  been  produced. 

Before  determining  whether  objections  made  by  the  plaintiff 
to  the  validity  of  the  modifying  contract  are  tenable,  it  is 
necessary  that  the  court  should  construe  the  original  contract 
and  specifications  with  a  view  of  ascertaining  whether  any  of  the 
so-called  changes  are  within  the  terms  and  provisions  of  the  first 
contract.  It  is  contended  by  counsel  for  the  C.  H.  Fath  &  Son 
Construction  Company  that  all  of  the  changes  could  have  been 
properly  made  under  the  order  and  direction  of  the  engineer 
pursuant  to  the  terms  of  the  original  specifications  and  ontraet, 
and  without  any  necessity  for  a  new  one.  Paragraph  28  of  the 
original  specifications,  which  is  a  part  of  the  contract,  provides 
as  follows: 

**28.  Furnishing  and  placing  metal  lining  for  cylinder  shafts. 
(See  Section  13).  This  work  will  include  all  of  the  metal  re- 
quired for  these  shields,  or  metal  linings,  in  case  they  are  re- 
quired. The  engineers  will  decide  whether  or  not  these  metal 
linings  arc  necessary  and  vvill  also  furnish  designs  for  same,  or  in 
case  designs  are  submitted  by  the  contractor,  they  shall  be  sub- 
ject to  the  approval  of  the  engineers." 
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Article  III  of  the  original  contract  contains  the  following 
provision : 

'*Art.  III.  It  is  understood  and  agreed  by  and  between  the 
parties  hereto,  that  the  work  included  in  this  contract  is  to  be 
done  under  the  direction  of  the  engineers,  who  will  represent  the 
owners  on  the  work,  and  tkat  their  deciinon  as  to  the  true  con- 
struction  and  meaning  of  the  drawings  and  specificatians  shall 
be  final," 

The  specifications  contemplated  the  use  of  some  metal  shields 
or  linings,  and  we  hold,  in  view  of  the  wide  discretion  given  to 
the  engineers  by  the  terms  of  the  contract  that  the  power  is 
vested  in  them  to  decide  whether  they  were  necessary  and  if 
in  the  progress  of  the  work  it  became  in  the  opinion  of  the 
engineers  necessary  that  they  should  be  used,  then  it  might 
be  properly  done  within  the  provisions  of  the  original  con- 
tract; and  we  see  no  reason  why,  if  in  their  opinion  it  be- 
came necessary  to  do  so,  these  steel  cylinders  might  not  be 
covered  with  a  concrete  blanket  constructed  under  water,  and 
all  within  the  original  contract,  nor  do  we  discover  any  reason 
why  the  metal,  shields,  linings  or  cylinders  might  not  properly, 
in  the  same  broad  discretion  confided  to  the  engineers,  be  pro- 
vided with  a  cutting  edge  and  weighted  with  concrete  in  the 
manner  which,  as  appears  from  the  evidence,  was  subsequently 
adopted. 

Courts  will  within  reasonable  limits  give  heed  to  the  inter- 
pretations which  the  parties  themselves  have  placed  on  their 
contracts,  and  it  is  in  evidence  that  the  parties  to  the  first  con- 
tract did  interpret  the  same  in  such  a  manner  as  to  evince  their 
understanding  that  it  authorized  the  use  of  steel  cylinders  for 
this  purpose,  for  it  appears  from  the  evidence  that  the  contrac- 
tor, with  the  approval  of  the  engineers,  did  on  June  22,  1911, 
long  before  the  execution  of  the  modifying  contract,  purchase 
steel  cylinders  for  use  under  the  contract  of  March  3,  1910. 

It  is  worthy  of  note  that  the  price  for  metal  shields  under  the 
original  contract  was  seven  cents  per  pound  with  no  rebate,  and 
that  under  the  supplementary  contract  the  city  receives  a  rebate 
of  four  cents  per  pound  for  all  steel  not  left  permanently  in  the 
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wells.  Mr.  Qessner,  who  is  called  by  the  p^aintiflf,  testifies  that 
if  the  metal  cylinders  properly  come  under  item  28  of  the  orig- 
inal contract,  then  the  bridge  if  built  under  the  modifying  eon- 
tract  will  cost  approximately  $48,000  less  than  under  the  original 
contract. 

It  is  manifest  that,  with  the  construction  we  place  upon  the 
contract  of  filarch  3,  1910,  the  provision  for  thp  rebate  of  four 
cents  per  pound  inserted  in  the  contract  of  August  9,  1911,  will 
inure  very  largely  to  the  benefit  of  the  city. 

Bearing  this  construction  of  the  contracts  in  mind,  we  ap- 
proach the  next  contention  of  plaintiff,  that  the  moJifying  con- 
tract is  invalid  because  the  city  auditor  did  not  certify  that  the 
money  was  in  the  treasury  to  the  credit  of  the  fund  from  which 
it  is  to  be  drawn.  We  do  not  understand  that  such  a  certificate 
is  required  where  the  fund  is  provided  by  the  sale  of  bonds  for 
a  specific  purpose  (Emmei't  v.  Elyria.  74  0.  S.,  185;  Akron  v. 
Dobson,  81  0.  S.,  66;  Kohler  Brick  Co,  v.  Toledo,  10  C.C.[N.S.], 
137).  Furthermore,  as  we  construe  these  two  contracts,  the 
later  one  does  not  cast  any  increased  obligation  upon  the  city. 

It  is  also  insisted  that  the  director  of  public  service  was  with- 
out legal  power  to  enter  into  the  modifying  contract,  because 
it  exceeds  the  sum  of  $500  and  should  have  been  let  to  tlie  lowest 
bidder  after  advertising  for  bids.  We  believe  and  hold  that 
this  objection  is  valid  to  the  extent  that  the  contract  contem- 
plates the  purchase  of  a  compressed  air  plant  at  $6,000,  and  pro- 
vides a  rental  for  use  of  the  same,  but  beyond  that  the  objection 
is  without  force. 

As  already  indicated,  the  new  contract  aside  from  its  provi- 
sions relative  to  the  compressed  air  plnnt  do-^s  not  increase  the 
liability  of  the  city.  Even  if  it  did  so,  it  can  not  be  that  a  con- 
tract providing  for  such  alterations  and  modifications  is  re- 
quired to  be  let  to  the  lowest  bidder  after  advertising.  Such  a 
course,  if  it  resulted  in  a  contract  with  a  different  person  than 
the  one  holding  the  main  contract,  would  introduce  inextricable 
confusion  and  would  almost  certainly  result  in  vexatious  delays 
and  expensive  litigation.  Such  a  course  was  h-^ld  not  to  be 
necessary  in  Hastings  v.  Columbus,  42  0.  S.,  585  and  594 ;  Burke 
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V.  Cleveland,  6  N.P.(N.S.),  225  (affirmed  without  report,  75  0. 
S.,  603). 

The  contract  of  Au^st  9,  1911,  providea  that  the  steel  shields 
from  the  rock  upwards  are  to  be  of  a  perraanant  charaster,  24 
feet  9  inches  long,  and  above  that  point  are  to  be  so  constructed 
that  they  can  be  removed  and  used  again.  It  appears  from  the 
evidence  that  steel  shields  to  the  length  of  36  feet  9  inches  are 
left  in  some  of  the  wells  and  have  been  paid  for.  The  parties 
to  the  new  contract  having  agreed  on  24  feet  9  inches  as  the 
length  to  be  left  in  the  wells,  no  authority  exists,  so  long  as  they 
continue  to  operate  under  the  same,  to  pay  for  more  than  that 
and  for  the  use  at  three  cents  per  pound  for  such  additional 
length  as  may  be  placed  in  the  wells  temporarily. 

The  record  in  this  case  contains  evidence  taken  s'nce  the  case 
was  appealed  to  this  court,  tending  to  show  that  to  construct  the 
bridge  under  the  modifying  contract  will,  after  making  all  re- 
bates for  steel  removed,  cost  the  city  $900,000.  The  evidence 
further  tends  to  show  that  if  the  bridge  were  constructed  under 
the  original  contract  and  included  the  steel  cylinders  now  being 
used,  and  allowed  no  rebate  for  steel  removed,  it  would  cost  ap- 
proximately $48,000  more. 

It  must  be  remembered  that  the  bridge  is  being  built  on  the 
unit  plan,  the  specifications  and  contract  so  providing,  and  that 
therefore  the  precise  total  cost  is  not  known,  because  it  is  not 
known  just  how  many  pounds  of  steel,  cement,  etc.,  will  be  re- 
quired. These  wer6,  however,  approximated  in  the  estimates 
claimed  to  have  been  made  by  the  engineers  for  the  city.  The 
original  estimates,  said  in  evidence  to  have  been  made  by  them 
under  the  first  contract,  were  $813,000.  The  fund  provided  by 
the  sale  of  bonds  amounted  to  $825,000,  being  the  total  sum  ap- 
propriated for  such  work  and  is  the  limit  beyond  which  the 
board  of  control  and  the  director  of  public  service  may  not  go 
in  the  performance  of  these  contracts.  It  was  said  by  the  Su- 
preme Court  in  Village  of  Carthage  v.  Dickmcier,  79  0.  S.,  323, 
345,  in  a  case  where  the  village  clerk's  certificate  was  required 
to  be  filed  because  numerous  contracts  were  made  for  separate 
improvements  to  be  paid  from  a  gross  fund,  that  it  was  not  with- 
in the  power  of  the  council  to  increase  the  liability  of  a  municipal 
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coi-poratiou  beyond  the  amount  for  which  the  certificate  had  been 
filed.  The  court  states  that  to  so  hold  would  s::rike  down  the 
statute.  In  like  manner  in  the  case  at  bar  where  no  certificate 
is  required,  because  a  single  fund  raised  by  a  bond  issue  is  ap- 
propriated to  a  single  public  work  and  the  limitation  is  the  fund 
so  appropriated,  to  go  beyond  that  fund  would  be  to  disregard 
the  general  policy  of  the  state  as  embodied  in  the  statutes  pro- 
viding the  restrictions  under  which  municipal  improvements  may 
be  made.  It  is  manifest  that  the  amount  certified  to  be  in  the 
treasury  to  the  credit  of  the  fund  can  never  exceed  the  total 
amount  appropriated  for  the  work,  and  tfcat  the  requirement 
to  keep  within  the  amount  so  certified  contemp'ates  that  the 
amount  appropriated  shall  not  be  exceeded.  See  General  Code, 
Section  4211 ;  Akro7i  v.  Dobson,  81  0.  S.,  66,  78. 

The  contracts  under  review  provide  for  a  work  of  great  mag- 
nitude for  which  the  city  has  already  appropriated  $825,000  and 
upon  which  more  than  $200,000  has  already  b2en  expended.  The 
construction  under  the  supplementary  contract  has  proceeded  for 
more  than  five  months  along  the  lines  and  in  pursuance  of  the 
modifying  plans  adopted  by  the  city  on  the  advice  of  the  con- 
sulting engineer.  To  stop  the  work  by  ord3r  of  court  or  to  re- 
quire a  return  to  the  original  method  at  this  time  wou'd  produce 
great  confusion  and  would  probably  be  calamitous  in  its  conse- 
quences. To  justify  a  court  of  equity  in  entering  such  a  decree,  it 
should  be  clearly  and  unequivocally  required  by  the  circum- 
stances of  the  case. 

It  follows  from  what  has  been  said  that  the  injunction  must 
jbe  denied  except  as  to  the  compressed  air  plant,  and  for  the 
steel  left  in  the  wells  in  excess  of  24  feet  9  inches,  and  that  the 
total  expenditures  under  the  two  contracts  shall  not  exceed  the 
amount  appropriated  therefor. 

It  must  be  understood  that  nothing  coit'^inei  in  the  fore- 
goinsT  decision  is  intended  to  express  any  op'nion  as  to  the  power 
of  the  city  council  with  reference  to  further  appropriations  for 
the  completion  of  the  bridge,  if  occasion  therefor  should  arise. 
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AUTHOKJTY  OF  AN  AGENT  EMPLOYED  TO  NEGOTIATE 

AN  EXCHANGE  OF  PROPERTY. 

Circuit  Court  of  Cuyahoga  County. 
Anna  M.  Potter  v.  Leon  A.  Potter  and  Henry  Veelman. 

Decided,  January  22,  1912. 

Agency — Authority  of  Agent — Estoppel. 

1.  An  agent  authorized  to  make  an  exchange  of  properties,  is  not 

authorized  to  accept  a  deed  conveying  property  accepted  in  ex- 
change for  his  principal's  property  to  any  one  else  than  his  prin- 
cipal. 

2.  An  estoppel  from  statements  made  does  not  arise  in  favor  of  one 

who  had  no  knowledge  of  the  statements  at  the  time  he  acted. 

Tanney  cfe  Barber,  for  plaintiff. 
William  Qordon  and  H.  Nejff  contra. 

Marvin,  J.;  Winch,  J.,  and  Niman,  J.,  concur. 

The  plaintiff,  in  her  petition,  sets  out  that  she  is  the  owner 
of  certain  real  estate  described  therein,  and  that  she  became  such 
owner  on  the  5th  day  of  June,  1907.  She  says  she  is  the  owner 
of  this  property,  and  she  relates  a  certain  transaction  which 
will  be  hereafter  mentioned  as  showing  how  it  comes  that  Henry 
Veelman  claims  any  interest  in  the  described  premises.  She 
says  that  by  reason  of  certain  facts  named  in  her  petition, 
Veelman  claims  to  bs  the  owner  of  the  premises.  The  defendant 
Leon  A.  Potter  is  the  husband  of  Anna  M.  Potter. 

Veelman  denies  the  allegations  of  the  petition,  and  sets  up 
in  his  cross-petition  that  ]ie  is  the  owuer  of  the  premises  and 
prays  to  have  a  decree  entered  that  the  premises  belong  to  him. 

The  facts  are  that  the  premises  described  were  purchased  by 
Anna  M.  Potter  and  her  husband,  Leon  A.  Potter,  the  deed 
for  the  same  was  placed  in  Susan  M.  Conian,  the  mother  of  the 
plaintiff.  She  held  the  property  in  trust  for  Anna  and  her 
husband.  On  the  5th  day  of  June,  1907,  by  arrangement  be- 
tween Susan  M.  Conian  and  the  plaintiff  and  her  husband  Leon 


CIRCUIT  COURT  REPORTS— NEW  SERIES.         69 
1914.]  Cuyahoga  County. 

A.  Potter,  the  said  Susan  M.  Conian  executed  a  warranty  deed 
of  said  premises  to  the  plaintiff,  and  delivered  such  deed  to  her. 
There  was  a  suggestion  on  the  trial  that  this  deed  was  never 
delivered  by  Mrs.  Conian  to  Anna  M.  Potter,  but  the  evidence 
shows  that  before  the  present  suit  was  begun,  Anna  M.  Potter 
had  this  deed  with  her,  and  carried  it  to  the  office  of  L.  Z. 
Tanney,  attorney  at  law  at  this  bar,  and  an  attorney  in 
this  case.  Subsequently,  and  without  the  knowledge  of  said 
plaintiff,  her  name  as  grantee  in  this  deed  was  erased  and  the 
name  of  one  Benjamin  R.  Blase  substituted  therefop. 

This  deed  to  Anna  M.  Potter  had  never  been  recorded ;  never- 
theless, it  being  in  the  possession  of  Anna  M.  Potter,  the  legal 
title  in  the  premises  was  thereby  in  her.  There  being,  however, 
no  record  of  this  fact,  the  legal  title  appeared  by  the  record  to 
stand  in  her  grantor,  Susan  M.  Conian,  until  the  deed  which  had 
been  made  to  Anna  M.  Potter  and  was  altered  so  as  to  make  it 
appear  that  Blase  was  the  grantee,  was  recorded.  That  deed 
being  recorded,  the  record  of  deeds  of  the  county  would  make 
it  appear  that  the  legal  title  of  this  property  was  in  Blase. 

Veelman  owned  a  piece  of  real  estate  in  Ashtabula  county,  Ohio, 
which  he  was  desirous  of  exchanging  for  property  in  Cleveland, 
as  this  property  claimed  by  the  plaintiff  was.  Negotiations  took 
place  between  Veelman  and  Leon  A.  Potter  and  Blase  by  which 
it  was  agreed  between  them  that  the  Ashtabula  county  property 
owned  by  Veelman  should  be  exchanged  for  the  property  here 
claimed  by  the  plaintiff.  Veelman  went  to  the  house  of  the 
Potters,  that  being  the  house  on  the  premises  involved  in  this 
litigation,  and  the  plaintiff  learned  that  these  negotiations  were 
going  on.  She  had  no  intimation  at  this  time  that  the  title  did 
not  stand  in  her ;  no  intimation  had  come  to  her  of  this  change 
of  the  deed,  which  change  was  made  FrauduUntly  by  somebody, 
probably  by  her  husband  and  Blase.  Nothing  in  the  evidence 
indicates  that  the  plaintiff  had  any  idea  that  an  exchange  was 
to  be  made,  except  that  the  Ashtabula  property  was  to  be  con- 
veyed to  her  in  exchange  for  her  cit}''  property;  nor  had  she 
any  idea  that  the  contract  would  be  completed  until  she  should 
have  executed  a  deed  conveying  the  city  property  to  Veelman. 
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Veelman  understood  that  it  was  the  plaintiflf's  property,  but 
before  the  exchange  was  completed  by  the  delivery  of  deeds  from 
one  party  to  the  other  he  found  that  thfe  title  apparently  was 
in  Blase,  and  so  he  accepted  a  deed  from  Blase  of  this  city 
property,  and  he  conveyed  by  deed  to  Blase  the  Ashtabula 
county  property.  Mrs.  Potter  never  vacated  the  premises  which 
she  here  claims.  In  short,  by  the  acts  of  Leon  A.  Potter  and 
Blase  both  the  plaintiff  and  the  defendant  Veelman  were  de- 
ceived and  defrauded. 

It  is  urged  on  the  part  of  Veelman  that  the  plaintiff  held  out 
to  him  that  her  husband  was  her  agent  for  this  exchange,  and 
that  whatever  was  done  hy  her  husband  was  to  be  held  as  having 
been  done  by  her.  The  evidence  is  such  as  to  justify  the 
conclusion  that  she  did  understand  that  her  husband  would 
examine  the  Ashtabula  property  and  determine  whether  it 
was  best  to  make  the  exchange,  but  there  was  nothing  that  could 
suggest  that  she  was  to  accept  as  consideration  for  the  deed 
of  the  city  property  a  deed  of  the  Ashtabula  property  made 
to  Blase. 

It  is  further  claimed  on  behalf  of  Veelman  that  Mrs.  Potter 
is  estopped  from  claiming  that  she  was  the  owner,  equitable  or 
otherwise,  of  this  city  property,  because  of  testimony  given  by 
her  in  bankruptcy  proceedin'^js  in  which  her  husband  was  ad- 
judged a  bankrupt.  In  that  proceeding  she  seems  to  have 
testilied  that  neither  she  nor  her  husband  had  any  property 
(this  deed  of  the  property  in  controversy  was  in  the  name  of  her 
mother),  but  Veelman  knew  nothing  of  this  testimony.  He  did 
not  rely  on  it.  As  against  him  she  is  not  estopped  from  making 
claim  that  she  owned  the  property,  as  she  clearly  did  own  it, 
except  as  is  hereafter  to  he  stated. 

The  evidence  shows  that  $400  of  the  purchase  money  for  this 
property,  which  was  originally  conveyed  to  Susan  M.  Conian, 
was  furnished  by  Leon  A.  Potter,  and  therefore  the  title  held 
by  Susan  I\I.  Coninn  in  trust  was  to  the  extent  of  $400  held  In 
trust  for  Leon  A.  Potter,  and  Leon  A.  Potter  is  the  man  who 
negotiated  with  Veelman  and  under  whose  direction  Veelman 
conveyed  his  property  to  Blase.    Whatever  rights,  therefore, 
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Leon  A.  Potter  had  in  this  property  is  the  property  of  Veelman, 

because  Veelman  has  paid  for  the  entire  property,  and  he  must 

have  so  much  of  it  as  belonged  to  the  man  to  whom  or  for  whom 

he  made  the  payment,  to-wit:  Leon  A.  Potter.     Besides  this, 

Veelman  has  paid  certain  taxes  on  the  property,  and  has  paid 

interest  upon  a  note  secured  by  mortgage  on  this  property,  and 

to  the  extent  of  such  payments,  he  is  entitled  to  be  protected. 

The  decree  of  the  court  here  will  be  practically  what  it  was 

below,  that  is,  that  the  title  of  the  plaintiff  in  the  premises  is 

quieted  as  against  the  defendant  Henry  Veelman,  subject  to  the 
lien  of  $400  which  was  the  interest  of  Leon  A.  Potter  in  the 

premises;  the  taxes  paid  by  Veelman,  the  amount  paid  by  Veel- 
man on  the  mortgage  iii^ietitedness,  with  interest  on  the  sums  so 
paid  from  the  first  day  of  June,  1911 ;  and  if  such  liens  of  Veel- 
man shall  be  paid  on  or  before  the  first  day  of  March,  1912, 
plaintiff's  title  will  be  perfected  as  against  Veelman.  The  rights 
of  the  mortgagees  can  be  determined  and  fixed,  as  there,  is  no 
dispute  about  those  rights. 


RAILWAY  COMPANIES  OWNING  LEASED  LINES  NOT  LIABLE 

FOR.  THE  WILLIS  LAW  TAX. 

Circuit  Court  for  Cuyahoga  County. 

The  Cleveland  &  PixTSBtJRGH  Railroad  Company  v.  State 

OP  Ohio.* 

Decided,  December  24,  1913. 

Taxation — Application  of  the  Excise  Tax  Provisions  to  Railway  Com- 
panies Whose  Lines  are  "being  Operated  Under  Lease — Construc- 
tion of  the  Willis  Law — Sections  .5}SJ  et  seq, 

A  steam  railroad  corporation  which  has  leased  its  entire  line  and  equip- 
ment and  is  not  operating  within  the  state  of  Ohio,  is  not  re- 
quired to  pay  an  assessment  under  the  Willis  law  upon  its  issued 
and  outstanding  capital  stock. 

^Motion  for  order  to  direct  the  Court  of  Appeals  to  certify  its  record 
overruled  by  the  Supreme  Court,  March  24,  1914.  because  "it  does 
not  appear  from  the  record  that  error  has  probably  intervened." 
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Squire,  Sanders  &  Dempsey,  W.  0.  Henderson  and  Lawrence 
Maxwell,  for  plaintiff  in  error. 

T.  S.  Hogan,  C,  D,  Laylin  and  Robert  M.  Morgan,  contra.     * 

Winch,  J. ;  Meals,  J.,  and  Grant,  J.,  concur. 

This  is  an  action  to  reverse  a  judgment  for  $85,203.40  recov- 
ered by  the  state  against  the  railroad  company  for  delinquent 
excise  taxes  found  to  be  due  under  the  Willis  law,  so-called,  for 
the  years  1902  to  1908,  inclusive,  being  an  assessment  amounting 
to  one-tenth  of  one  per  cent,  upon  the  issued  and  outstanding 
capital  stock  of  the  raflroad  company  for  said  years.  The  rail- 
road company  claims  the  judgment  is  not  authorized  by  law. 

There  is  no  dispute  as  to  the  facts  of  the  case,  and  though  the 
literature  of  the  case  is  voluminous,  it  will  not  be  greatly  ex- 
tended by  this  opinion,  for  all  that  is  really  involved  in  the  case 
is  the  true  intent  and  meaning  of  a  statute  which  seems  plain 
enough  upon  its  face  for  him  who  runs  to  read  and  understand. 

Previous  to  1871  the  Cleveland  &  Pittsburgh  Railroad  Com- 
pany was  a  steam  railroad  corporation  duly  incorporated  under 
the  laws  of  Ohio  and  owning  and  operating  a  railroad  within  the 
state.  It  was  also  incorporated  under  the  laws  of  Pennsylvania 
and  owned  and  operated  a  railroad  in  that  state,  connected  with 
its  Ohio  line. 

October  25,  1871,  the  Cleveland  &  Pittsburgh  R  ilroad  Com- 
pany leased  all  its  property  to  the  Pennsylvania  Railroad  Com- 
pany and  surrendered  possession  of  all  its  railroad  and  all 
property  and  equipment  connected  therewith  to  the  Pennsylvania 
Railroad  Company,  the  former  company  retaining  its  corporate 
existence,  however,  for  the  purpose  of  collecting  its  rent  under 
the  lease  and  distributing  the  same  as  dividends  to  its  stock- 
holders, with  an  agreement  to  pay  for  extensions,  renewals,  b*»t- 
terments  and  increased  facilities  for  its  railroad  prnp'^rties,  the 
latter  company  to  operate  the  road  and  pay  all  taxes  lawfully 
assessed  agnainst  it. 

April  14,  1873,  all  rights  under  this  lea^^e  were  assio^ned  to  the 
Pennsylvania  Company,  which  has  ever  since  been  in  possession 
of  the  property,  operating  the  same  and  raving  all  taxes  as- 
sessed on  the  real  and  personal  property  of  the  lessor  company. 
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April  11,  1902,  the  original  Willis  act  (95  0.  L.,  124),  was 
passed  and  Sections  1,  2  and  7  thereof  require  consideration  in 
this  ease,  as  well  as  Section  7  of  the  act  as  amended  April  25, 
1904  (97  0.  L.,  381). 

These  two  acts  cover  the  period  for  which  taxes  were  claimed 
by  the  state;  there  have  been  amendments  to  these  statutes 
passed  since  1908. 

By  the  first  section  of  the  act  of  1902,  every  corporation  or- 
ganized under  the  laws  of  this  state,  for  profit,  is  required  to 
make  a  report  in  writing  to  the  Secretary  of  State,  annually, 
setting  forth  certain  facts,  including  the  nature  and  kind  of 
business  in  which  the  company  is  engaged  and  its  place  or  places 
of  business,  and  to  pay  a  fee  of  one-tenth  of  one  per  cent,  upon 
the  subscribed  or  issued  and  outstanding  capital  stock  of  the 
corporation. 

By  the  second  section  of  this  act,  every  foreign  corporation  for 
profit  doing  business  in  this  state,  and  owning  or  u^ing  a  part  or 
all  of  its  capital  or  plant  in  this  state,  and  subject  to  certain 
requirements  of  other  laws,  is  required  to  irake  a  report  of  cer- 
tain facts  to  the  Secretary  of  State,  annually,  and  to  pay  an  an- 
nual fee,  for  the  purpose  of  exercising  its  franchises  in  Ohio,  of 
one-tenth  of  one  per  cent,  upon  the  proportion  of  the  author- 
ized capital  stock  of  the  corporation  represented  by  property 
owned  and  used  and  business  transncted  in  Ohio. 

Ever  since  the  passage  of  this  act  the  Penn  ylvania  Company 
has  made  reports  to  the  Auditor  of  State  and  has  paid  an  excise 
tax  upon  the  gross  earnings  from  the  operation  of  the  Cleveland 
&  Pittsburgh  Railroad  within  the  state  of  Ohio,  as  required  by 
the  second  and  fifth  sections  of  the  act  of  !March  19,  1896  (92 
0.  L.,  79),  sometimes  called  the  Cole  act,  and  the  amendments 
thereof.  The  Cleveland  &  Pittsburgh  Railroad  Company  has 
never  filed  the  annual  reports  nor  paid  the  tax-^s  required  by 
either  the  Willis  law  or  the  Cole  law,  claiming  that  it  was  not 
required  to  do  so,  because  it  was  not  "en^asred  in  business*' 
within  the  intendment  of  said  laws,  pnd  in  the  cl^im  that  it  was 
not  required  to  file  annual  reports  with  the  Auditor  of  State,  the 
state  has  acquiesced  and  still  acquiesces.  Wi'h  the  merits  of 
this  claim  we  are  not  now  concerned,  as  wfl  develop  from  further 
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consideration  of  the  ease,  but  an  assumption  that  this  claim  is 
correct  is  necessary  to  an  understanding  of  the  state's  contention 
regarding  the  meaning  of  Section  7  of  the  act  of  1902,  to  which 
we  now  come. 

The  Legislature  having  provided  by  other  laws  for  the  pay- 
ment of  excise  taxes  by  certain  corporations,  Section  7  of  the 
Willis  act  exempts  them  from  the  payment  of  a  franchise  tax  or 
fee  under  its  own  provisions  in  the  following  language  (quoting 
only  so  much  as  is  applicable  to  this  case) : 

"Provided  that  electric  light,  gas,  natural  gas,  water  works, 
pipe  line,  street  railroad,  electric  interurban  railroad,  steam 
railroad,  messenger,  union  depot,  express,  freight  line,  sleeping 
car,  telegraph,  telephone  and  other  corporations,  required  by 
law  to  file  annual  reports  with  the  auditor  of  state,  •  •  • 
shall  not  be  subject  to  the  provisions  of  the  preceding  sections 
of  this  act." 

The  amendment  of  1904  (97  0.  L.,  381)  makes  no  chansre  in 
this  language  except  to  insert  the  words  ** public  service,'*  be- 
tween the  words  ** other"  and  ** corporations"  so  as  to  read 
"other  public  service  corporations"  instead  of  "other  corpora- 
tions." 

We  apprehend  this  amendment  is  not  important  in  a  discus- 
sion of  this  case  and  confine  our  attention  to  a  consideration  of 
the  meaning  of  the  section  as  originally  enacted. 

The  contention  of  the  state,  to  quote  from  the  brief  of  the 
Attorney-General  and  his  associate  counsel  is : 


ti 


That  Section  7  does  not  except  the  plaintiff  in  error  company 
because,  though  it  is  chartered  as  a  railroad  company  corporation, 
it  is  not  an  cperatine  company,  p.m]  was  not  rpquirod  dnrin<? 
the  years  in  question  to  file  a  report  with  the  auditor  of  state  and 
pay  a  tax  under  the  Cole  law,  so-called ;  and  that  the  mention  of 
steam  railroad  in  Section  7  means  a  steam  railroad  corporation 
which  in  addition  to  owning  its  property,  is  also  the  operator 
thereof." 

It  would  seem  that  the  Legislature,  if  it  had  intended  what  the 
law  officer  of  the  state  now  contends  for,  would  have  s^iid  so.  It 
could  have  said  so  by  using  the  following  simple  language : 
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"Provided  that  all  corporations  (or  all  public  service  corpora- 
tions) required  by  law  to  file  annual  reports  with  the  auditor 
of  state,  shall  not  be  subject  to  the  provisions  of  the  preceding 
sections  of  this  act." 

Instead  of  using  this  simple  language  it  enumerated  some 
fifteen  kinds  of  corporations,  and  then  said  **and  other  corpor- 
ations, required  by  law  to  file  annual  reports  with  the  Auditor 
of  State,"  shall  not  be  required  to  comply  with  the  act. 

Clearly  the  intention  was  to  exempt  steam  railroad  corpora- 
tions, and  the  other  fourteen  mentioned  corporations,  from  the 
operation  of  the  act,  and  also  to  exempt  therefrom  such  other 
corporations,  if  any,  then  existing,  or  which  might  thereafter  be 
authorized  by  law,  and  which  might  be  required  by  law  to  file 
annual  reports  with  the  Auditor  of  State. 

The  use  of  the  words  ''other  corporations  required,"  etc.,  was 
to  complete  the  enumeration  of  exempt  corporations  and  not, 
as  claimed  by  the  state,  to  limit  and  qualify  the  enumeration 
already  made. 

At  least  two  good  reasons  appear  for  this  conclusion:  there 
was  then  in  existence  at  least  one  kind  of  corporation  (equip- 
ment company)  not  enumerated,  which  was  required  to  file 
annual  reports  with  the  Auditor  of  State,  and  other  like  com- 
panies might  afterwards  be  authorized  by  law,  in  which  event 
Section  7  of  the  "Willis  act,  with  its  enumeration  of  exempt  com- 
panies, but  without  the  general  words,  "other  companies,"  etc., 
would  have  to  be  amended  every  time  such  new  companies  might 
be  authorized. 

We  think  the  Legislature  meant  something  by  its  enumeration 
of  exempt  companies  in  Section  7,  and  that  the  courts  are  not 
at  liberty  to  disregard  this  enumeration  and  rewrite  the  statute 
as  suggested  by  the  Attorney-General.  That  is  for  the  Legis- 
lature to  do  and  it  is  significant  that  the  Legislature  has  not 
done  it,  though  more  than  ten  years  have  elapsed  and  subsequent 
legislation  has  wholly  revampt  the  laws  upon  the  subject  here  in- 
volved. 

We  conclude  that  the  statute  is  unambiguous  and  plain,  re- 
quiring nothing  to  be  added  to  or  taken  from  its  words  so  that 
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it  may  be  understood  and  applied  by  the  taxing  officers  of  the 
state,  and  that  by  its  plain  terms  the  Cleveland  &  Pittsburgh 
Railroad  Company,  being  a  steam  railroad  corporation,  is  ex- 
empt from  the  provisions  of  the  Willis  act. 

This  conclusion  makes  it  unnecessary  to  examine  other  stat- 
utes claimed  to  be  in  pari  materia,  or  to  go  beyond  the  words  of 
Section  7  itself,  to  determine  the  intention  of  the  Legislature  in 
enacting  said  section.    The  section  intends  what  it  says. 

For  the  same  reason  it  becomes  unnecessary  to  consider  the 
very  interesting  question  submitted  by  the  railroad  company  as 
to  the  effect  of  the  judgment  of  the  court  below,  which  allowed 
the  claims  of  the  state,  resulting,  as  clearly  pointed  out  in  briefs 
of  counsel,  in  double  taxation  of  one  business,  for  the  lessee  com- 
pany pays  the  Cole  tax  on  the  gross  business  done  on  this  rail- 
road and  pays  it  for  the  lessor  company. 

The  leasing  of  railroads  by  Ohio  railroad  corporations  is  fa- 
vored by  our  statutes,  but  to  make  the  giving  of  such  a  lease  re- 
quire the  payment  of  additional  taxes  to  the  state,  would  penalize 
and  so  prohibit  such  leasing. 

For  the  reasons  stated,  because  the  plain  words  of  the  statute 
require  it,  the  judgment  is  reversed,  and  there  being  no  dispute 
as  to  the  facts  of  the  case,  judgment  is  rendered  for  the  plaint- 
iff in  error. 
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ACTION  BY  A  MINORITY  STOCKHOLDER. 

Circuit  Court  of  Cuyahoga  County. 

Harry  Koblitz  v.  The  Brookside  Brick  Company  et  al. 

Decided,  May  10,  1912. 

Corporations — Stockholder  Suing  for  Company — Demand  and  Refusal 
of  Officers  to  Bring  Suit — Oood  Faith  of  Officers. 

1.  Although  generally  a  stockholder  can  not  bring  an  action  in  his 

own  name  but  for  the  benefit  of  the  corporation,  upon  a  cause 
of  action  existing  in  favor  of  the  corporation,  without  alleging 
and  proving  demand  upon  the  corporation,  or  its  proper  officers 
to  bring  the  action,  and  refusal  on  their  part  to  act,  yet  where 
the  demand  would  have  to  be  made  upon  those  who  are  chapged 
with  having  committed  the  wrongs  which  it  is  sought  to  redress 
and  against  whom  the  action  would  have  to  be  brought,  and, 
under  the  circumstances,  would  be  a  vain  thing,  its  necessity 
is  dispensed  with. 

2.  The  highest  good  faith  on  the  part  of  an  officer  and  director  of  a 

corporation  does  not  require  him  to  finance  the  company  out  of 
his  own  resources  so  as  to  enable  it  to  take  advantage  of  a 
favorable  option. 

Harry  Koblitz  and   Wing,  Myh.r  <&  Turnaj,  for  plaintiff. 
W.  W.  Hole,  F.  (1.  Scott  and  Martin  W.  Sanders,  contra. 

NiMAN,  J.;  Pollock,  J.,  and  Dustin,  J.  (sitting  in  places  of 
Judges  Winch  and  Marvin),  concur. 

The  plaintiff  in  this  action  is  a  minority  stockholder  in  the 
defendant,  the  Brookside  Brick  Company,  a  corporation  organ- 
ized under  the  laws  of  Ohio.  He  brings  this  action  on  behalf 
of  himself,  and  all  other  stockholders  of  said  company  similarly 
situated,  to  correct  certain  alleged  abuses  in  the  management 
of  the  corporation  claimed  to  have  been  committed  by  the  major- 
ity stockholders  in  the  control  of  the  board  of  directors,  and 
to  secure  redress  for  the  corporation  on  account  thereof. 

Stated  briefly,  the  facts  established  by  the  evidence  are  as 
follows: 
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In  1905  the  Brookside  Brick  Company,  a  West  Virginia  cor- 
poration, and  the  predecessor  of  the  defendant,  the  Brookside 
Brick  Company  of  Ohio,  was  the  owner  of  a  brick  plant  near 
Brookside  Park,  in  the  city  of  Cleveland.  Its  supply  of  clay 
for  the  making  of  brick  was  nearly  exhausted  and  its  financial 
resources  were  limited. 

On  September  11,  1905,  a  regularly  called  special  meeting 
of  the  stockholders  was  held,  the  minutes  of  which  show  that  a 
majority  of  the  issued  and  outstanding  capital  stock  was  rep- 
resented, and  that  the  following  motion  was  unanimously 
adopted : 

*' Moved  and  seconded  that  the  proposition  made  by  Mr.  Louis 
Koblitz  to  the  B.  B.  Co.,  which  is  as  follows,  be  accepted :  Said 
Louis  Koblitz  to  buy  290  shares  treasury  stock  of  said  B.  B. 
Co:,  said  Louis  Koblitz  is  to  buy  the  10%  acres,  more  or  less, 
south  of-  and  adjoining  the  plant  of  the  B.  B.  Co.,  being  the 
same  land  upon  which  H.  Spitz,  manager  of  the  B.  B.  Co.  re- 
ceived an  option  from  L.  M.  Plummer,  Pittsburgh,  Pa.,  and 
for  which  the  said  H.  Spitz  agreed  to  pay  $700  per  acre.  The 
aforesaid  Louis  Koblitz  to  sell  to  the  B.  B.  Co.,  on  royalty  of 
ten  cents  per  thousand  brick  the  clay  from  said  land.  Said 
clay  to  be  used  for  the  manufacture  of  brick.  Said  royalty  to 
be  based  on  brick  sold,  delivered  and  accepted;  and  the  said 
Louis  Koblitz  is  to  give  the  B.  B.  Co.  the  right  to  take  clay  from 
said  land  for  the  period  of  one  year,  with  the  privilege  of  ex- 
tending said  right  to  take  clay  at  the  same  price,  ten  cents 
per  M.  brick,  for  one  year  longer ;  and  the  said  Louis  Koblitz  is 
to  give  the  said  B.  B.  Co.  the  right  to  purchase  said  land  at  the 
same  price  be  paid  for  same  within  the  time  the  said  B.  B.  Co. 
has  the  right  to  take  clay  from  said  land  on  royalty.'' 

The  Louis  Koblitz  mentioned  in  this  section  is  the  Koblitz 
who  is  one  of  the  defendants  in  this  action.  The  capital  stock 
of  the  West  Virginia  corporation  was  1,000  shares  of  the  par 
value  of  $50  per  share.  The  200  shares  of  treasury  stock  sold 
to  Louis  Koblitz  under  the  terms  of  the  foregoing  motion  were 
sold  at  $20  per  share,  making  a  total  price  of  $5,800. 

After  this  motion  was  adopttMl,  Louis  Koblitz  took  his  stock 
and  paid  $5,800  for  it  as  stipulated;  he  also  bought  the  10% 
acres  of  clay  land  and  the  company  proceeded  to  take  clay  there- 
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from  for  the  manufacture  of  brick,  and  paid  the  royalties  pro- 
vided therefor. 

At  about  the  time  Louis  Koblitz  acquired  this  stock,  or  a 
short  time  before,  he  also  acquired  220  shares  from  Herman 
Spitz,  giving  him  510  shares  in  all  out  of  a  capitalization  of 
1,000  shares,  and  vesting  him  with  the  power  of  control  in  the 
corporation.  He  was  at  once  elected  to  the  board  of  directors 
and  was  chosen  treasurer  of  the  corporation,  and  he,  and  those 
who  may  be  presumed  to  be  under  his  control  and  influence, 
have  been  in  control  ever  since. 

In  May,  1906,  the  West  Virginia  corporation  was  dissolved 
and  the  defendant,  the  Brookside  Brick  Company,  was  organized 
under  the  laws  of  Ohio,  with  the  same  capital  stock.  The 
property  and  rights  of  the  old  company  were  turned  over  to 
the  new  company,  and  the  liabilities  of  the  old  were  assumed 
by  the  new.  Stock  in  the  West  Virginia  company  was  exchanged 
for  a  like  amount  in  the  Ohio  company. 

The  money  paid  by  Louis  Koblitz  for  his  treasury  stock  was 
paid  to  the  bank  to  apply  on  an  indebtedness  of  the  company 
amounting  to  $15,200. 

The  option  provided  for  in  the  proceedings  of  the  stock- 
holders' meeting  of  September  11,  1905,  covering  the  10%  acres 
of  land,  was  not  exercised  by  the  company,  and  on  October  15, 
1907,  after  the  two  years  provided  in  the  option  had  expired, 
a  stockholders'  meeting  was  held  at  which  614  shares  were 
represented.  The  following  resolution  was  adopted  at  tjjhis 
meeting : 

**  Whereas,  The  Brookside  Brick  Company,  holders  of  an 
option  on  a  certain  tract  of  land  about  1 0%  acres  adjoining  the 
Brookside  Brick  Company  plant,  and  known  as  the  Plummer 
property,  from  which  they  have  been  using  clay  on  a  royalty, 
said  option  dated  September  11,  1905,  and  expired  September 
11,  1907;  and 

**  Whereas,  The  Brookside  Brick  Company  being  unable  to 
take  advantage  of  said  option,  instruct  the  secretary  to  notify 
the  owner  of  said  tract  of  land  upon  which  option  was  held, 
in  writing,  of  theii*  inability  to  accept  or  take  advantage  of  said 
option.*' 


J 
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It  appears  that  at  no  time  during  the  two  years  covered  by 
the  option  was  there  any  money  on  hand  to  take  advantage  of 
it.  September,  1906,  a  destructive  fire  occurred  which  made 
necessary  the  rebuilding  of  a  part  of  the  company 's  plant  at  an 
expense  of  several  thousand  dollars.  In  the  early  part  of  1907, 
the  company  owed  the  United  Banking  Company  $11,000,  which 
was  secured  by  mortgage  on  the  company's  plant  as  well  as  by 
a  mortgage  given  the  bank  by  Louis  Koblitz  on  the  10%  acres 
covered  by  the  option.  The  company  was  also  indebted  to  Louis 
Koblitz  in  the  sum  of  $13,000  which  he  had  loaned  it  on  a 
second  mortgage. 

At  the  same  stockholders'  meeting  at  which  it  was  voted  to 
notify  Louis  Koblitz  that  the  company  could  not  take  advantage 
of  the  option  a  resolution  was  adopted  authorizing  the  making 
with  the  owner  of  the  10%  acres  of  a  royaltj'^  contract  for  clay, 
on  the  basis  of  twenty-five  cents  per  thousand  brick  manufac- 
tured, sold  and  delivered,  and  on  the  16th  day  of  December, 
1907,  such  a  royalty  agreement  was  made  between  the  company 
and  the  defendant,  Joseph  Koblitz,  in  whose  name  the  property 
then  stood.  The  royalties  paid  under  this  agreement  and  ex- 
tensions thereof  on  the  twenty-five  cents  per  thousand  basis, 
amounted  to  something  over  $11,000. 

The  company  continued  in  business  until  February  17,  1912, 
when  its  board  of  directors  made  an  assignment  of  all  its  prop- 
erty to  the  defendant,  Lawrence  Koblitz,  for  the  benefit  of  cred- 
itors. 

Thereafter,  the  plaintiff  in  this  action  filed  a  motion  in  the 
insolvency  court  to  remove  the  assignee  upon  grounds  similar  to 
the  grounds  set  forth  in  his  petition  in  support  of  the  relief 
prayed  for  by  him.  This  motion  on  hearing  in  the  insolvency 
court  was  overruled. 

The  plaintiff,  by  this  action,  seeks  to  have  the  deed  of  assign- 
ment declared  null  and  void  and  set  aside,  and  a  receiver  ap- 
pointed; to  have  an  accounting  between  the  Brookside  Brick 
Company  and  the  other  defendants  as  to  the  moneys  received 
by  such  defendants  from  the  company ;  and  to  have  such  relief 
decreed  as  will  result  in  a  suspension  of  the  two  years  time 
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limitation  in  the  option  contract  so  that  the  company,  freed 
from  the  alleged  antagonistic  influences  of  the  defendant  Louis 
Eoblitz,  may  have  an  opportunity  to  take  advantage  of  said 
option. 

Some  technical  objections  have  been  interposed  against  the 
right  of  the  plaintiff  to  maintain  this  action. 

It  is  urged  by  the  defendants  that  the  questions  involved  in 
this  action  have  been  adjudicated  by  the  decision  of  the  insolv- 
ency court  on  the  motion  to  remove  the  assignee,  but  in  our 
opinion  the  issues  before,  us  are  much  broader  than  the  issue 
raised  by  the  motion,  and  while  the  motion  might  be  supported 
or  opposed  in  part  by  the  same  evidence  that  would  support  or 
oppose  the  averments  of  the  petition,  yet  the  matters  in  issue 
in  the  two  hearings  are  entirely  different. 

It  is  also  contended  by  the  defendants  that  the  plaintiff  can 
not  maintain  his  action  as  a  stockholder  without  first  making 
demand  upon  the  proper  officers  of  the  corporation,  or  the  as- 
signee, to  start  suit  to  redress  the  grievancees  complained  of, 
and  showing  a  refusal  to  comply  with  such  demand. 

It  is  the  rule  generally  that  a  stockholder  has  no  right  to 
bring  an  action  in  his  own  name  upon  a  cause  of  action  existing 
in  favor  of  the  corporation,  and  in  which  the  corporation  is 
the  proper  plaintiff,  unless  the  corporation  has  refused  to 
prosecute  the  action,  and  it  is  therefore  necessary  for  a  stock- 
holder who  institutes  such  an  action  to  aver  and  prove  a  demand 
upon  the  corporation,  or  its  proper  officers,  to  start  the  action, 
and  a  refusal  to  act.  Where  the  demand,  however,  would  have 
to  be  made  upon  those  who  are  charged  with  having  committed 
the  wrongs  which  it  is  sought  to  redress,  and  against  whom  the 
action  would  have  to  be  brought,  and  where  a  demand  under 
the  circumstances  would  be  a  vain  thing,  its  necessity  is  dis- 
pensed with.  In  this  case  we  think  the  averments  of  the  peti- 
tion are  such  as  to  show  a  right  in  the  plaintiff  to  institute  the 
action  without  having  first  made  a  demand  upon  the  officers  or 
assignee. 

Coming  to  the  decision  of  the  case,  then,  upon  its  merits,  we 
think  the  entire  controversy  depends  upon  the  disposition  to  be 
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made  of  the  plaintiff's  contention  that  the  company's  rights 
under  the  option  should  not  be  concluded  merely  because  the 
two  years  have  passed,  but  that  it  should  be  placed  in  such  a 
position  as  that,  freed  from  the  control  of  Louis  Koblitz,  it  may 
have  an  opportunity  to  still  avail  itself  of  said  option. 

Without  this  10%  acres  of  land,  the  company  is  hopelessly 
insolvent,  and  the  deed  of  assignment  should  stand.  If  the 
right  to  acquire  this  supply  of  clay  by  taking  advantage  of  the 
option  still  belongs  to  the  company,  the  value  of  its  assets  will  be 
much  greater,  and  if  the  value  of  this  land  is  as  great  as  it  is 
asserted  to  be,  the  company  would  not  be  insolvent. 

It  is  claimed  that  Louis  Koblitz,  being  in  absolute  control  of 
the  company  through  the  ownership  of  a  majority  of  its  stock, 
caused  its  affairs  to  be  so  managed  that  the  company  refrained 
from  acquiring  the  supply  of  clay  necessary  for  its  further 
existence,  and  intentionally  allowed  the  option  to  expire,  so  that 
he  might  cause  the  company  to  fail,  and  the  intimation  is  that 
he  acted  with  a  view  of  ultimately  acquiring  the  plant  after  the 
failure  of  the  company  at  a  small  portion  of  its  value,  and 
using  it  in  connection  with  his  valuable  supply  of  clay.  It  is 
urged  that  his  failure  to  have  the  company  exercise  the  option 
has  operated  as  a  fraud  on  the  corporation  and  on  other  stock- 
holders. 

It  is  said  in  Thompson  on  Corporations,  Vol.  2,  Section  1216: 

*'A  director  occupies  a  position  of  trust  or  agency  for  his 
corporation  of  such  a  character  that  dealings  between  him  and 
it,  where  his  interest  is  opposed  to  that  of  the  corporation,  will 
be  subject  to  close  scrutiny  and  will  not  be  sustained  as  against 
the  stockholders,  unless  consistent  with  good  faith  and  fair 
dealings  on  his  part. ' ' 

Giving  the  conduct  of  Louis  Koblitz  in  connection  with  this 
option  that  close  scrutiny  required  by  the  law,  we  are  compelled 
to  reach  the  conclusion  that  his  dealings  with  the  company  are 
entirely  consistent  with  good  faith  and  fair  dealings  on  his 
part. 

At  the  time  he  was  induced  to  become  a  stockholder  and  in- 
vest his  money,  the  company  was  in  poor  financial  condition.    It 
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received  much  financial  assistance  from  him  from  time  to  time. 
In  fact,  it  appears  from  the  evidence,  that  whenever  the  com- 
pany was  in  need  of  money,  he  was  the  one  to  whom  appeal 
was  made.  He  mortgaged  the  10%  acres  of  land  in  question 
and  otherwise  pledged  his  credit  for  the  benefit  of  the  company. 
At  no  time  during  the  two  years  provided  for  in  the  option  did 
the  company  have  the  means  at  hand  to  acquire  the  land,  unless 
the  money  should  be  advanced  or  in  some  way  secured  by  Kob- 
litz  himself.  The  rule  of  highest  good  faith  could  hardily 
require  him  to  finance  the  company  out  of  his  own  resources 
to  enable  it  to  take  advantage  of  the  option.  Complaint  is  made 
that  money  was  expended  in  rebuilding  the  plant  after  the  fire 
that  might  have  been  used  to  acquire  the  land,  but  the  money 
so  used  was  borrowed  for  that  purpose,  and  we  fail  to  3ee  how 
any  implication  of  bad  faith  is  suggested  by  the  act  of  the  com- 
pany, under  the  control  of  Koblitz,  in  borrowing  money  for  one 
purpose  and  not  borrowing  it  for  another. 

All  of  the  important  transactions  complained  of  here  were 
considered  and  authorized  at  stockholders'  meetings,  at  which 
a  majority  of  the  stock  v/as  represented.  The  option  expired 
September  11,  1907,  and  the  meeting  at  which  it  was  resolved 
to  notify  the  owner  of  the  land  of  the  company's  inability  to 
accept  said  option,  was  held  October  15,  1907.  For  more  than 
four  years  after  this  the  company  continued  in  business,  and 
.w^as  supported  financially  by  Louis  Koblitz  until  the  assignment 
was  made.  We  are  unable  to  see  how  more  could  be  required 
of  him  as  a  matter  of  right  and  law. 

The  transaction  with  respect  to  the  making  of  the  new  royalty 
contract  with  Joseph  Koblitz  on  the  basis  of  twenty-five  cents 
per  thousand  brick,  does  not  seem  to  have  been  unfair.  The 
price  was  the  usual  price  for  clay.  The  company  has  used  the 
clay  paid  for  by  it  and  has  had  the  benefit  of  it.  There  is 
nothing  in  this  transaction  to  call  for  an  accounting. 

In  view  of  the  conclusions  reached  by  us  on  the  facts  as 
indicated,  the  relief  sought  by  the  plaintiff  and  the  various 
cross-petitioners  will  be  denied,  and  the  petition  and  cross- 
rpetition  dismissed, 
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AFPUCATION  OP  TH£  DSrENSK  OP  NECUCtNCX  OP 

PEtXOW  SERVANT. 

Circuit  Court  of  Cuyahoga  County. 

GuisiPPE  RuGoiERE  V.  The  Newbubqh  &  South  Shore 

Railway  Company. 

Decided,  May  10,  1912. 

Master  and  Servant — Negligence — Felloto-Servant  Defense — Not  Abro- 
gated in  all  Cases  by  Sections  6242  and  6244,  General  Code. 

Where  one  employee  of  a  railroad  company  who  is  assisting  another 
employee  of  the  same  grade,  his  fellow-servant,  in  replacing  old 
ties  with  new,  is  struck  a  blow  on  the  nose  and  injured  by  a  mallet 
carelessly  swung  by  such  fellow-servant,  the  defense  of  fellow- 
servant  may  be  made  by  the  railroad  ccmpany  in  an  action  brought 
against  it  by  the  injured  employee,  notwithstanding  the  provisions 
of  Sections  6242  and  6244,  General  Code. 

B.  D,  Nicola,  for  plaintiff  in  error. 
Squire,  Sanders  <&  Dempsey,  contra. 

NiMAN,  J.;  Pollock,  J.,  and  Dustin,  J.  (sitting  in  place  of 
Judges  Winch  and  Marvin),  concur. 

This  was  an  action  brought  by  the  plaintiff  in  error  in  the 
court  of  common  pleas  to  recover  damages  for  personal  injuries 
suffered  by  him  while  in  the  employ  of  the  defendant  in  error. 

At  the  conclusion  of  the  plaintiff's  case  in  the  court  below, 
the  trial  court,  on  motion  of  the  defendant,  directed  a  verdict 
in  favor  of  said  defendant. 

Proper  steps  were  taken  by  the  plaintiff  to  preserve  for  re- 
viewing the  ruling  of  the  court  on  the  defendant's  motion  to 
direct  a  verdict,  and  the  question  presented  by  this  proceeding 
in  error  is  whether  or  not  the  trial  court  erred  in  so  directing 
a  verdict  for  the  defendant. 

The  evidence  tends  to  establish  the  following  state  of  facts: 

On  the  17th  or  18th  day  of  July,  1910,' the  plaintiff  was  in 
the  employ  of  the  defendant,  and  was  engaged  with  others  in 
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repairing  certain  railroad  tracks  by  removing  old  wooden  ties 
and  replacing  them  with  steel  ties.  A  short  time  before  the  ac- 
cident to  the  plaintiff  occurred,  the  foreman  in  charge  had  di- 
rected the  plaintiff  and  three  others  to  go  to  a  certain  part  of 
the  tracks  and  proceed  with  the  work  of  replacing  the  old  ties 
with  the  new.  After  reaching  the  place  designated  the  men 
started  on  their  work.  The  plaintiff  and  another  man,  by  the 
name  of  Melano,  worked  together  on  this  occasion.  Melano  used 
what  is  termed  a  ''spiking  mallet"  to  drive  the  steel  ties  into 
position  while  the  plaintiff  held  and  placed  in  the  proper  place 
the  bolts  which  fastened  the  rails  to  the  ties.  While  the  plaintiff 
was  in  a  stooping  position  near  the  end  of  a  tie  waiting  for 
Melano  to  drive  it  into  place  so  that  the  bolts  could  be  put 
through,  the  spiking  mallet,  swung  by  Melano,  glanced  off  the 
tie  or  missed  it,  and  struck  the  plaintiff  on  the  nose,  inflicting 
serious  injuries. 

It  appears,  therefore,  that  ^lelano  was  the  fellow-servant  of 
the  plaintiff  and  the  defendant  can  not  be  held  liable  for  the 
injuries  suffered  by  the  plaintiff,  unless  the  relation  between 
Melano  and  the  plaintiff,  and  the  liability  of  the  defendant,  have 
been  so  modified  by  Section  6242,  P.  &  A.  General  Code,  or  6244, 
P.  &  A.  General  Code,  as  to  deprive  the  defendant  of  the  defense 
of  negligence  of  a  fellow-servant. 

Section  6242  is  as  follows: 

*'That  is  all  actions  brought  to  recover  from  an  employer  for 
personal  injuries  suffered  by  his  employee  or  for  death  resulting 
to  such  employee  from  such  personal  injuries,  while  in  the  em- 
ploy of  such  employer,  arising  from  the  negligence  of  such  em- 
ployer or  any  of  such  employer's  officers,  agents,  or  employees, 
it  shall  be  held  in  addition  to  the  liability  now  existing  by  law 
that  any  person  in  the  employ  of  such  employer,  in  any  way 
having  power  or  «yathorit3'  in  directing  or  controlling  any  other 
employee  of  such  employer,  is  not  the  fellow-servant,  but  super- 
ior to  such  other  employee;  any  person  in  the  employ  of  such 
employer  in  any  way  having  charge  or  control  of  employees  in 
any  separate  branch  or  department,  shall  be  held  to  be  the 
superior  and  not  fellow-servant  of  all  employees  in  any  other 
branch  or  department  in  which  they  are  employed ;  any  person 
in  the  employ  of  such  employer  whose  duty  it  is  to  repair  or  in- 
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speet  the  ways,  works,  boats,  wharves,  plant,  machinery,  appli- 
ances or  tools,  in  any  way  connected  with  or  in  any  way  used 
in  the  business  of  the  employer  or  to  receive,  give  or  transmit 
any  signal,  instruction,  or  warning  to  or  for  such  employees 
•shall  be  held  to  be  the  superior  and  not  fellow-servant  to  such 
other  emp^loyees  of  such  employer." 

The  evidence  discloses  no  i)ower  or  authority  in  any  way  in 
^lelano  to  direct  or  control  the  plaintiff  in  the  work  in  which 
they  were  both  engaged,  nor  does  the  eWdence  bring  the  case 
within  the  other  terras  of  this  section.  ^lelano  was  not  a  person 
whose  duty  it  was  to  inspect  or  repair  the  ways,  works  and 
other  things  enumerated  in  the  statute  under  consideration,  or 
do  the  other  things  therein  mentioned  in  sucih  sense  as  to  be- 
come the  superior  to  the  plaintiff. 

The  remaining  question,  therefore,  to  be  decided  is  whether 
Section  6244  deprives  the  defendant,  under  the  facts  shown,  of 
the  defense  of  fellow-servant. 

Section  6244  provides: 

*'That  in  all  such  actions  the  negligence  of  a  fellow-servant 
of  the  employee  shall  not  be  a  defense  where  the  injury  or  death 
wa«  in  any  way  caused  or  contributed  to  by  any  of  the  follow- 
ing causes,  to- wit :  Any  defect  or  unsafe  condition  in  the  ways, 
works,  boats,  wharves,  plant,  machinery,  appliances  or  tools,  ex- 
c(?pt  simple  tools,  in  any  way  connected  with  or  in  any  way 
us(?d  in  the  business  of  the  employer;  the  negligence  of  any  per- 
son engaged  as  a  superintendent,  manager,  foreman,  inspector, 
repairman,  signal  man,  or  any  person  in  any  way  having  charge 
care  or  control  of  such  ways,  works,  boats,  wharves,  plant,  ma- 
chinery, appliances  or  tools;  the  negligence  of  any  person  in 
charge  of  or  directing  the  particular  work  in  which  the  em- 
ployee was  engaged  at  the  time  of  the  injury  or  death;  the  neg- 
ligence of  any  person  to  whose  orders  the  employee  was  bound 
to  conform,  and  by  reason  of  his  having  conformed  thereto  the 
injuries  or  death  resulted ;  the  negligent  act  of  any  fellow-serv- 
ant done  in  obedience  to  the  immediate  or  peremptory  instruc- 
tions or  orders  given  by  the  employer,  or  any  person  who  has 
authority  to  direct  the  doing  of  said  act;  the  want  of  necessary 
and  sufficient  rules  and  regulations  for  the  government  of  such 
employees  and  the  operation  and  maintenance  of  such  ways, 
works,  boats,  wharves,  plant,  machinery,  appliances  or  tools," 
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It  is  contended  that,  on  behalf  of  the  plaintiff,  Melano  was  a 
repairman,  because  he  was  engaged  at  the  time  of  the  accident 
in  repairing  the  track  of  the  defendant,  and  that  since  his  neg- 
ligence caused  or  contributed  to  the  injury  of  the  plaintiff,  the 
defense  that  the  plaintiff  was  injured  by  the  negligence  of  a 
fellow-servant,  is  not  available  to  the  defendant. 

We  think  this  contention  is  not  well  founded.  In  our  opin- 
ion the  word  '* repairman*'  is  used  in  the  statute  to  designate! 
or  describe  one  who  make^*  repairs,  or  who  is  charged  with  the 
duty  of  making  repairs  upon  machinery,  tools,  appliances  or 
other  property  of  tl:e  employer,  used  by  another  employee,  or 
other  employees  in  the  work  done  for  the  employer.  The  evi- 
dent purpose  of  including  the  term  ** repairman"  in  the  statute 
was  to  protect  the  employees  against  the  negligence  of  those 
who  repair  the  instruments  by  which  such  employees  perform 
the  duties  of  their  employment,  and  tlie  phices  in  which  they 
labor.  ThLs  protection  is  furnished  hy  depriving  the  employer 
of  the  defense  of  negligence  of  a  fellow-servant  when  the  neg- 
ligence of  an  employee  who  repairs,  or  whose  duty  it  is  to  repair 
tools,  machinery,  appliances,  or  other  property  of  tlie  employer 
used  by  another  emi)loyee,  in  any  way  causes  or  contributes  to 
the  injury  or  death  of  the  latter. 

In  this  case  the  employee  whose  negligence  caused,  or  con- 
tributed to,  the  injury  of  the  plaintiff  was  not  a  repairman  in 
the  sense  indicated,  and  the  trial  court  committed  no  error  in 
directing  a  verdict  for  the  defendant  at  the  conclusion  of  the 
plaintiff's  ease. 

Although  other  errors  were  assigned  by  the  petition  in  error, 
nothing  in  support  thereof  has  been  brought  to  our  attention  and 
the  judgment  of  the  court  of  common  pleas  is  affirmed. 
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SALE  OF  UNISSUED  STOCK  TO  DIRECTOIL  ON  TERMS  UNTADL 

TO  THE  COHFANY. 

Circuit  Coart  of  Cuyahoga  County. 

Owen  W.  Callahan  v.  The  Owen  Steel  Crane  Company  et  al. 

Decided,  May,  1912. 

Corporations — Sale  of  Unissued  Capital  Stock — Fraud. 

A  sale  of  unissued  treasury  stock  to  one  of  the  directors  at  par  on  a 
cash  payment  of  2Cr  and  a  promise  to  pay  the  balance  in  ten  an- 
nual payments,  no  efforts  being  shown  to  sell  the  stock  to  others, 
but  cash  offers  therefor  having  been  received  and  refused,  ad- 
ditional capital  not  being  necessary  and  the  stock  being  probably 
wortb  more  than  par,  because  it  was  then  paying  20%  dividends, 
will  be  set  aside  as  a  fraud  upon  the  corporation  and  its  stock- 
holders. 

Max  P.  Goodman,  for  plaintiflF  in  error. 
Wing,  Myler,  &  Tiirney,  contra. 

Winch,  J.;  ^Iarvin,  J.,  and  Ximan,  J.,  concur. 

The  plaintiff  in  this  ease  seeks  to  have  a  sale  and  issue  of  fifty 
shares  of  stock  of  the  Crane  Company,  to  the  defendant  J.  Prank 
Rollings,  set  aside  and  held  for  naught,  on  the  ground  that 
the  transaction  was  illegal  and  fraudulept. 

It  appears  that  the  corporation  was  organized  in  May,  1910, 
with  an  authorized  capital  stock  of  $25,000,  divided  into  250 
shares  of  one  hundred  dollars  each.  Two  hundred  shares  of 
stock  were  issued  to  plaintiff  in  payment  for  the  good  will  of  his 
steel  crane  business  and  certain  applications  for  patents  on 
cranes,  which  he  transferred  to  the  company. 

Callahan  sold  eighty  of  his  shares  to  the  defendants  Rollings 
and  Eagan,  and  their  wives,  retaining  one  hundred  and  twenty 
shares  for  himself.  When  he  made  this  sale  to  Rollings  and 
Eagan,  he  entered  into  a  written  agreement  with  them  that  they 
should  have  the  control  of  the  corporation  and  a  majority  of  the 
board  of  directors,  and  that  the  fifty  shares  of  unissued  or  treas- 
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ory  stock  should  be  issued  to  a  trustee  for  the  joint  benefit  of 
the  three  parties.  Pursuant  to  this  agreement  the  corporation 
elected  Rollings  and  his  wife  and  Eagan  and  his  wife  as  four 
of  the  five  directors  of  the  company,  and  Callahan  as  the  fifth 
director. 

The  corporation  had  no  plant  or  physical  assets  when  it 
started  business;  it  was  a  mere  selling  agency,  soliciting  orders 
for  cranes  which  it  filled  by  having  cranes  manufactured  for  it 
by  others. 

The  company  met  with  some  success  in  the  next  few  months. 
In  January,  1911,  it  had  an  annual  meeting  and  re-elected  the 
same  directors  under  whom  it  continued  busine^  until  the  latter 
part  of  1911.  Meanwhile  it  had  paid  20%  dividends  to  its 
stockholders,  and  accumulated  $3,000  or  $4,000  of  profits  in  ad- 
dition. Then  trouble  arose  and  Callahan  demanded  that  the 
original  tripartite  agreement  for  the  control  of  the  company 
be  rescinded ;  Eagan  and  Rollings  demurred  and  issued  the  fifty 
shares  of  treasury  stock,  without  consideration,  to  the  wife  of 
one  of  them  as  trustee.  Then  Callahan  brought  suit  to  have 
this  issue  of  stock  rescinded,  and  while  the  suit  was  pending,  by 
mutual  consent,  said  tripartite  written  agreement  was  rescinded 
and  annulled;  the  stock  was  returned  to  the  company  and  the 
case  was  dismissed. 

Thereupon  Callahan  notified  the  other  four  directors  that  he 
stood  ready  to  purchase  said  fifty  shares  of  stock  and  pay  par 
for  them,  and  a  meeting  being  called  at  once,  he  appeared  at 
the  meeting,  demanded  at  least  his  pro  rata  share  of  said  stock, 
thirty  shares,  and  offered  to  pay  therefor  in  cash.  The  directors 
refused  his  offer  and  at  once,  by  a  vote  of  Eagan,  his  wife  and 
Rolling's  wife,  accepted  an  offer  of  Rollings  to  take  the  fifty 
shares  and  pay  therefor  $100  cash  and  the  balance  in  annual 
payments  of  $500  each.  Soilings  himself  did  not  vote  on  this 
proposition,  and  offered  no  security  for  the  deferred  payments. 
The  evidence  fails  to  show  that  he  is  good  for  the  amount  of  his 
agreement. 

At  once  Callaiban  brought  this  suit  to  set  aside  said  sale  of 
fifty  shares  to  Rollings,  the  case  being  removed  here  by  appeal 
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and  heard  on  the  evidence.  It  is  apparent  that  this  controversy 
is  simply  over  the  right  of  control  of  the  corporation. 

The  defendants  justify  their  actions  in  the  premises  on  two 
grounds:  first,  that  Callahan  induced  them  to  buy  their  stock 
from  him  on  an  agreement  that  they  should  have  control  of  the 
corporation,  and  second,  that  the  directors  had  full  discretion  to 
sell  the  stock  to  anvbodv  to  whom  thev  desired  to  sell  it. 

The  first  point  is  easily  disposed  of  on  the  evidence.  "What- 
ever agreements  were  made  between  the  parties  for  control  of 
the  corporation  were  reduced  to  writing  and  merged  in  that 
writing;  the  written  agreement  was  thereafter,  by  mutual  con- 
sent, terminated.  That  voluntary  action  of  the  parties  in  the 
midst  of  litigation  must  be  considered  as  a  settlement  of  the 
whole  matter,  so  far  as  an  agreement  for  control  of  the  corpor- 
ation was  concerned,  and  put  an  end  to  all  moral  obligation  on 
Callahan's  part  to  further  live  up  to  his  agreement.  It  is 
doubtful  if  the  agreement  ever  had  any  legal  force. 

As  to  the  right  of  the  directors  to  dispose  of  this  unissued 
fifty  shares  of  stock  as  they  did,  it  has  two  aspects,  their  legal 
right  to  distribute  the  stock  as  they  saw  fit,  and  their  good  faith 
in  selling  it  to  one  of  their  number  on  credit,  rejecting  at  the 
same  time  the  plaintiff's  cash  offer  therefor. 

Whatever  the  law  applicable  to  the  facts  in  this  case  may  be, 
as  decided  in  other  states  and  laid  down  by  the  text  writers,  it 
is  plainly  expressed  in  this  state  by  the  syllabus  of  the  case  of 
Simms  V.  Street  Eailroacl  Co.,  87  0.  S.,  556,  as  follows: 

**Hy  the  Revised  Statutes,  Section  3248,  the  powers,  business 
and  property  of  a  corporation  having  a  capital  stock,  must  be 
exercised,  conducted  and  controlled  by  its  board  of  directors, 
who  are  duly  elected  and  qualified;  and  a  court  of  equity  will 
not,  on  the  application  of  a  stockholder,  interfere  with  its  man- 
agement and  control  of  the  corporate  business,  while  acting 
within  the  scope  of  its  authority,  unless  they  are  guilty  of  a 
breach  of  trust  to  the  injury  of  such  stockholder. 

"This  principle  is  applicable  to  the  action  of  the  board  of 
(lircK'tors,  in  receiving  subscriptions  for  that  portion  af  the 
authorized  capital  not  taken  before  the  corporation  was  organ- 
ized, where  it  will  promote  the  objects  of  the  corporation.  A 
subscription  for  such  stock  made  by  one  member  of  the  board, 
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with  the  consent  of  the  others,  and  payment  of  the  par  value 
thereof,  when  the  transaction  is  free  from  fraud,  and  is  beneficial 
to  the  corporation,  will  not  be  set  aside  at  the  instance  of  a  stock- 
holder, when  no  action  has  been  taken  to  withhold  such  stock 
from  subscription  or  sale." 

We  think  weight  must  be  given  to  the  phrases:  ''where  it 
will  promote  the  objects  of  the  corporation*'  and  "when  the 
transaction  is  free  from  fraud,  and  is  beneficial  to  the  corpora- 
tion." 

In  the  Simms  case  it  affirmatively  appeared  that  the  sale  of 
unissued  stock  to  Tom  L.  Johnson  was  beneficial  to  the  cor- 
poration and  was  free  from  fraud. 

''Repeated  efforts  had  been  made  by  the  board  to  place  this 
stock,  but  with  little  success. 

"The  financial  condition  of  the  company  was  such  that  addi- 
tional capital  was  necessary. 

"From  the  allegations  of  the  petition  it  (the  stock)  was  worth 
much  less"  (than  par). 

"The  consideration  received  was  for  the  full  value  of  said 
stock.  The  property  and  money  received  was  necessary  and 
proper  for  the  use  of  the  company.  In  short,  the  transaction 
was  bona  fide  and  beneficial  to  the  company." 

What  are  the  facts  in  the  case  at  bar? 

Not  only  were  no  efforts  made  to  sell  the  stock  to  others,  but 
cash  ofiFers  therefor  from  Callahan  and  his  sons  were  refused. 
The  financial  condition  of  the  company  was  such  that  additional 
capital  was  not  necessary. 

Prom  the  evidence  it  is  likely  the  stock  was  then  worth  more 
than  par;  at  least  it  was  paying  20%  dividends,  which  is  prob- 
ably the  reason  the  opposing  factions  have  got  into  this 
scramble  for  it. 

No  good  consideration  was  received  for  the  stock ;  a  cash  pay- 
ment of  2%  and  a  promise  to  pay  the  balance  in  ten  years  was 
for  the  benefit  of  director  Rollings,  who  received  the  stock,  and 
not  for  the  benefit  of  the  corporation.  In  short,  the  trans- 
action was  not  bona  fide  and  was  not  beneficial  to  the  company  in 
any  aspect  of  it,  and  only  beneficial  to  Rollings  and  his  faction, 
the  other  directors  who  voted  the  stock  to  him. 
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We  are  unable  to  say,  as  required  by  the  Simms  ease  that 
the  transaction  in  question  is  free  from  fraud  and  beneficial  to 
the  company.  It  appears  to  have  been  such  an  abuse  of  the 
trust  reposed  in  the  board  as  warrants  the  interference  of  the 
chancellor. 

Judgment  for  plaintiff. 


BQUITABLK  INTtlLBST  UNDER  A  LAND  CONTILACT  NOT 

SUBJECT  TO  A  JUDGMENT  UEN. 

Circuit  Court  of  Cuyahoga  County. 

The  Western  Reserve  Xationai.  Bank  v.  Mary  E. 

Christy  et  al. 

Decided,  May  22,  1912. 

Exemption  in  lAeu  of  Homestead — Judgment  lAen — Equitable  Interest 
in  Land. 

1.  Where  real  estate  in  which  a  judgment  debtor  has  an  interest  un- 

der a  land  contract  is,  by  agreement  of  all  parties,  sold  and  con- 
verted into  money  in  a  suit  to  marshall  liens  on  the  property, 
such  liens  to  be  transferred  to  the  fund  realized  from  its  sale,  the 
Judgment  debtor's  interest  in  said  fund  as  exemptions  is  $500,  not- 
withstanding he  occupied  the  premises  as  his  homestead. 

2.  A  Judgment  is  not  a  lien  upon  the  judgment  debtor's  equitable  in- 

terest in  real  estate  under  a  land  contract  for  its  purchase  and 
possession  by  him. 

White,  Johfison  &  Cannon,  for  plaintiff. 
Ford,  Snyder  &  Tilden,  TF.  A.  Granger,  Myers  &  Green  and 
M,  B,  ct*  ff.  n.  Johns&n,  contra. 

NiMAN,  J. ;  Winch,  J.,  and  Marvin,  J.,  concur. 

This  action  is  here  on  appeal.  The  pleadings  and  agreed 
statement  of  facts  on  which  the  case  was  submitted,  disclose  that 
on  the  9th  day  of  Juno,  1911,  an  involuntary  petition  in  bank- 
ruptcy was  filed  against  the  defendant,  Henrv  C.  Christy,  in  the 
United  States  District  Court  for  the  Northern  District  of  Ohio, 


CIRCUIT  COURT  REPORTS— NEW  SERIES.         88 

1914.]  Cuyahoga  County. 

Eastern  Division,  and  thereafter  he  was  duly  adjudicated  a 
bankrupt;  that  the  defendant,  J.  C.  Logue,  is  the  duly  elected 
and  qualified  and  acting  trustee  of  the  estate  of  the  said  Henry 
C.  Christy  in  bankruptcy;  that  the  defendant,  the  First  Na- 
tional Bank  of  Cortland,  Ohio,  on  the  7th  day  of  July,  1910,  re- 
covered a  judgment  against  the  said  Henry  C.  Christy  in  the 
Court  of  Common  Pleas  of  Cuyahoga  county,  on  which  there 
remains  unpaid  the  sum  of  $2,880,  with  interest  from  the  date  of 
the  judgment;  that  on  the  22d  day  of  August,  1910,  another 
judgment  for  $3,420.63  was  rendered  in  said  court  in  favor  of 
said  bank  and  against  said  Christy,  which,  with  interest  from 
the  date  of  rendition,  is  wholly  unpaid  and  in  full  force  and 
effect;  that  on  the  6th  day  of  March,  1911,  an  execution  was 
issued  on  said  judgments  to  the  sheriff  of  Cuyahoga  county, 
who  on  the  7th  day  of  March,  1911,  levied  said  execution  upon 
the  interest  of  Henry  C.  Christy  in  the  property  described  in 
the  cross-petition  of  the  defendant,  the  First  National  Bank  of 
Cortland;  that  prior  to  the  year  1910,  Henry  C.  Christy  ac- 
quired from  Julia  Flynn,  by  assignment,  a  land  contract  with 
Lizzie  H.  Neff  for  the  purchase  of  land  described  in  the  cross- 
petition  of  the  defendant,  the  First  National  Bank  of  Cortland, 
by  which  said  property  was  to  be  purchased  by  Christy  for 
$14,500;  that  at  the  time  the  judgments  against  Henry  C. 
Christy  were  rendered  in  favor  of  the  First  National  Bank  of 
Cortland,  there  had  been  paid  on  said  land  contract  the  sum 
of  $6,500,  leaving  a  balance  due  on  the  purchase  price  of  $8,000 
and  interest ;  that  at  all  of  the  times  mentioned  the  said  Henry 
C.  Christy  and  his  wife,  occupied  the  dwelling  house  on  the 
presmises  embraced  in  said  land  contract  as  their  home,  and 
were  in  full  possession  of  said  premises  under  the  land  contract, 
the  legal  title  thereto  at  all  times  remaining  in  Lizzie  H.  Neff; 
that  while  this  action  was  pending  in  the  court  of  common  pleas, 
the  property  covered  by  said  land  contract  and  described  in  the 
cross-petition  of  the  defendant,  the  First  National  Bank  of  Cort- 
land, was  by  agreement  of  all  parties  to  the  action,  sold  for  the 
sum  of  $12,000  out  of  which  the  sum  of  $9,333.57  was  paid  to 
satisfy  the  claim  of  Lizzie  H.  Neff  for  the  balance  of  the  pur- 
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chase  price  of  the  premises,  with  interest,  $500  to  the  said  Henry 
C.  Christy  to  apply  on  his  elaira  for  exemptions,  and  $299.77  for 
taxes  and  other  expenses,  and  the  balance,  $1,866.73,  to  J.  C. 
Logue,  trustee  of  the  estate  of  Henry  C.  Christy  in  bankruptcy, 
to  be  held  by  him  subject  to  the  final  determination  of  the  issues 
in  this  action;  that  by  said  agreement  this  fund  is  substituted 
for  the  property  sold,  and  the  rights  of  the  parties  to  this  action 
are  transferred  to  said  fund  without  in  any  way  prejudicing  the 
respective  claims  of  the  parties  to  said  agreement. 

By  the  terms  of  the  ajrreement  referred  to  all  the  parties  to 
the  action,  except  the  First  National  Bank  of  Cortland,  J.  C. 
Logue,  trustee  of  the  estate  of  Henry  C.  Christy  in  bankruptcy, 
Henry  C.  Christy  and  ^Fary  E.  Christy,  abandoned  their  claims 
against  the  property  involved  in  the  action  and  the  fund  de- 
rived therefrom,  and  on  the  hearing  in  this  court  counsel  for 
Mary  E.  Christy  nrged  no  claim  on  her  behalf. 

The  conflicting  claims  against  the  fund  which  has  been  sub- 
stituted for  the  real  estate,  therefore,  are  those  of  the  defend- 
ants, the  First  National  Bank  of  Cortland,  J.  C.  Logue,  trustee, 
and  Henry  C.  Christy. 

The  First  National  Bank  of  Cortland  claims  the  entire  fund 
on  the  ground  that  it  acquired  a  lien  against  the  interest  of 
Henry  C.  Christy  in  the  real  estate  described  in  its  cross-peti- 
tion, and  being  that  from  which  the  fund  was  realized,  by  virtue 
of  its  judgments. 

J.  C.  Logue,  trustee  in  bankruptcy  of  the  estate  of  Henry  C. 
Christy,  claims  the  entire  fund  as  a  part  of  the  general  estate 
of  the  bankrupt,  unincumbered  by  any  claims  or  liens. 

Henry  C.  Christy  claims  the  sum  of  $500  out  of  said  fund  on 
the  ground  that  he  is  a  resident  of  the  state  of  Ohio,  and  the 
head  and  support  of  a  family,  and  that  the  premises  from  which 
the  fund  was  realized  were  occupied  by  him  as  a. homestead,  and 
that  he  is  entitled  to  receive  in  lieu  thereof  upon  said  sale  in 
the  manner  indicated,  the  sum  of  $1,000  as  homestead  exemp- 
tions, of  which  $500  has  already  been  received. 

Considering  the  last  mentioned  claim  first,  Section  11730, 
General  Code  is  cited,  by  virtue  of  which  husband  and  wife 
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living  together,  may  hold  exempt  from  sale  or  judgment,  or 
order,  a  family  homestead  not  exceeding  $1,000  in  value. 

No  statutory  provision,  however,  has  been  cited  and  none 
exists,  whereby  the  sum  of  $1,000  is  allowed  in  lieu  of  a  home- 
stead. If  a  husband  living  with  his  wife  has  no  homestead,  he 
may  claim  by  virtue  of  Section  11738  of  General  Code,  in  lieu 
thereof  and  hold  exempt  from  levy  and  sale,  real  or  personal 
property  not  exceeding  $500  in  value,  in  addition  to  chattel 
property,  otherwise  by  law  exempted. 

By  Section  11737,  General  Code,  it  is  provided : 

**When  a  homestead  is  charged  with  liens,  some  of  which, 
as  against  the  head  of  the  family  or  the  wife,  preclude  the  allow- 
ance of  a  homestead  to  either  of  them,  but  others  of  such  liens 
do  not,  and  a  sale  of  such  homestead  is  had,  then,  after  the  pay- 
ment, I  ut  of  the  proceeds  of  sale,  of  the  liens  so  precluding  such 
allowance,  the  balance,  not  exceeding  five  hundred  dollars,  shall 
be  awarded  to  the  head  of  the  family,  or  the  wife,  as  the  case 
may  be,  in  lieu  of  such  homestead,  upon  his  or  her  application  in 
person,  by  agent  or  attorney." 

The  claim  of  the  defendant  Christy  must  be  disposed  of  by 
either  section  11737,  General  Code,  or  Section  11738,  General 
Code,  and  in  either  case,  the  result  is  the  same.  He  is  entitled 
to  only  $500  out  of  the  proceeds  of  the  sale  of  the  property,  and 
this  he  has  already  received.  We  hold,  therefore,  that  he  has 
no  right  in  or  claim  against  the  fund  in  question. 

The  claim  of  the  First  National  Bank  of  Cortland  depends 
upon  the  determination  of  the  question  whether  by  the  rendition 
of  the  judgments  in  its  favor  against  the  said  Henry  C.  Christy 
a  lien  was  created  against  the  real  estate,  or  against  Christy's 
interest  therein,  held  under  the  land  contract  with  Lizzie  H. 
Neff. 

No  lien  founded  upon  the  execution  levied  on  March  7,  1911, 
can  be  asserted  because  the  levy  was  made  within  four  months 
prior  to  the  filing  of  the  petition  in  bankruptcy  against  Christy, 
which  was  followed  by  his  adjudication  as  a  bankrupt.  By  favor 
of  Section  676  of  the  bankrupt  act  of  1898,  as  repeatedly  de- 
cided, any  lien  so  acquired  would  be  null  and  void  and  the 
property  affected  released  therefrom. 
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The  ultimate  question  for  decision  in  this  case,  therefore,  is, 
does  the  rendition  of  a  judgment  in  the  court  of  common  pleas 
create  a  lien  agamst  the  equitable  interest  of  the  judgment  deb- 
tor in  real  estate  within  the  county  where  the  judgment  is  ren- 
dered 1 

This  question  has  been  answered  in  the  negative  by  our  Su- 
preme Court  in  a  number  of  decisions.  As  early  as  1824  it  was 
held  in  Manley  v.  Hunt,  1  Ohio,  257 : 

'*  Where  land  is  sold  but  not  conveyed,  it  is  not  affected  by  a 
subsequent  judgment  against  the  vendor,  the  vendor  holding  un- 
der a  contract,  and  not  having  the  legal  title  until  after  the  judg- 
ment. An  attempt  to  sell  it  upon  execution,  as  the  land  of  the 
vendor,  will  be  restrained  by  injunction." 

In  Schuler  v.  Miller,  45  0.  S.,  325,  it  is  said  in  the  opinion  of 
the  court,  at  page  331: 

**The  provision,  of  the  statute  regulating  judgments,  that  the 
lands  and  tenements  within  the  county  where  the  judgment  is 
eaitered,  shall  be  bound  for  the  satisfaction  thereof  from  the 
first  day  of  the  term  at  which  the  judgment  is  rendered,  is  ap- 
plicable only  to  legal  interest  in  lands  and  tenements,  to  such 
interests  as  can  be  sold  upon  execution.  The  defendant  or  judg- 
ment debtor  must  have  a  legal  title  in  order  that  the  judgment 
may  operate  as  a  lien.'' 

In  Warner  v.  York,  1  C.C.(N.S.),  73,  decided  by  this  court  in 
1903,  paragraphs  4  and  5  of  the  syllabus  read : 

**4.  An  equitable  interest  in  lands  can  not  be  reached  by  an 
attachment  upon  said  lands. 

**5.  Nor  does  a  judgment  against  the  holder  of  an  equitable 
interest  in  lands  become  a  lien  upon  said  lands." 

Unless  the  amendment  of  1880  to  Section  5374,  R.  S.,  now  Sec- 
tion 11655,  General  Code,  has  changed  the  law  on  this  subject, 
the  rule  must  be  considered  as  established,*  that  a  judgment  does 
not  ci'eate  a  lien  upon  an  equitable  interest  in  land,  but  at- 
taches only  to  the  legal  title  in  lands  and  tenements. 

Section  11655,  General  Code,  now  reads: 

*'The  lands  and  tenements,  including  vested  interests  therein, 
permanent  leasehold  estates  renewable  forever,  and  goods  and 
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chattels  not  exempt  by  law  shall  be  liable  to  be  taken  on  execu- 
tion and  sold  as  hereinafter  provided." 

By  the  amendment  referred  to,  the  words  "including  vested 
interests  therein"  were  inserted  after  the  words  "lands  and 
tenements"  and  it  is  contended  on  behalf  of  the  bank  that 
Christy's  interest  in  the  real  estate  under  the  land  contract  was 
a  vested  interest,  and,  by  virtue  of  Section  11656,  General  Code, 
which  refers  to  "such  lands  and  tenements"  and  makes  them 
subject  to  a  judgment  rendered  against  the  owner,  his  interest 
in  the  land  became  bound  for  the  satisfaction  of  the  judgments 
rendered  against  him. 

Whatever  the  expression,  "including  vested  interests  therein," 
may  mean,  we  do  not  think  that  its  insertion  in  the  statute  has 
modified  the  rule  long  established  in  this  state  that  the  lien  of  a 
judgment  does  not  attach  to  an  equitable  interest  or  estate  in 
land. 

The  decision  in  National  Bank  of  Columbus  v.  Tenn.  Coal, 
Iron  &  R.  R.  Co.,  62  0.  S.,  571,  does  not,  in  our  opinion,  indi- 
cate any  change  of  view  on  the  part  of  the  Supreme  Court. 
The  decision  there  announced  was  founded  upon  the  finding 
that  the  judgment  debtor  had  a  legal  and  not  an  equitable  title 
in  the  real  estate  involved,  and  therefore  the  judgment  became  a 
lien  against  said  real  estate. 

In  accordance  with  the  conclusions  here  announced,  the  cross- 
petition  of  the  defendant,  Henry  C.  Christy,  and  that  of  the 
defendant,  the  First  National  Bank  of  Cortland,  will  be  dis- 
missed, and  the  fund  in  question  is  found  and  decreed  to  be  the 
property  of  the  defendant,  »J.  C.  Logue,  trustee  in  bankruptcy 
for  Henry  C.  Christy,  free  and  clear  of  any  claims  or  liens  as- 
serted by  the  other  parties  hereto. 
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mSURANCE.POLICY  INT£RPIIETED  «'  MOST  STRONGLY 

AGAINST  THE  INSURER." 

Court  of  Appeals  for  Mahoning  County. 

Leah  M.  McKelvet  et  al  v.  The  Eureka  Fire  &  JVLvrine 
Insurance  Company  and  The  Security  Fire 

Insurance  Company. 

Decided,  October  Term,  1918. 

Fire  Insurance — Policy  Construed  in  Harmony  tuith  the  Knoton  Inten- 
tion of  the  Parties  Thereto — Other  Insurance  Permitted  by  Agent 
with  Full  Knowledge, 

4 

If  an  agent  of  a  fire  insurance  company,  wiio  has  authority  to  write 
insurance,  deliver  the  policy  and  collect  the  premium,  and  who  has 
been  correctly  informed  of  other  insurance  on  the  property,  at- 
taches a  slip  containing  the  following,  ''Other  insurance  permitted 
to  the  amount  of  $ — ,"  to  a  policy  which  provides  that  it  shall  be 
void  if  the  insured  has  other  insurance  on  the  property,  unless  the 
agreement  is  endorsed  on  or  added  thereto,  that  no  ol&cer,  agent  or 
other  representative  of  the  company  shall  have  power  to  waive  any 
of  the  provisions  or  conditions  of  the  policy,  delivers  the  policy  and 
collects  the  premium,  he  complies  with  the  provisions  permitting 
concurrent  Insurance,  and  the  company  is  estopped  from  defending 
because  of  other  insurance  known  to  the  agent  at  the  inception  of 
the  contract. 

nine,  Kennedy  &  Manchester,  for  plaintiffs  in  error. 
/.  W.  Mooney,  contra. 

Pollock,  J.;  Metcalfe,  J.,  and  Norms,  J.,  concur. 

The  plaintiffs  in  error  held  a  policy  of  fire  insurance  issued 
by  the  defendants  in  error,  insuring  a  dwelling-house  to  the 
amount  of  five  hundred  dollars,  and  a  bam  to  the  amount  of  one 
thousand  dollars.  During  the  life  of  the  policy  the  bam  was 
totally  destroyed  by  fire. 

The  plaintiffs  brought  an  action  in  the  court  of  common  pleas 
of  this  county  against  the  defendants  to  recover  the  amount  of 
insurance  on  the  barn. 
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The  insurance  companies  filed  an  answer  containing  several 
defenses,  a  jury  was  waived  and  the  action  submitted  to  the 
court,  which  resulted  in  a  judgment  in  favor  of  the  defendants. 
To  reverse  that  judgment  this  action  is  prosecuted. 

The  only  defense  in  the  action  below,  that  is  now  under  con- 
sideration, is  that  the  policy  was  void  for  the  reason  at  the  time 
it  was  issued  the  plaintiffs  had  other  insurance  on  these  build- 
ings. 

The  finding  of  facts  made  by  the  court  below  sets  out  that  the 
policy  contained  the  following  provision: 

**This  entire  policy,  unless  otherwise  provided  by  agreement 
endorsed  hereon  or  added  hereto  •  •  •  shall  be  void  if  the 
insured  now  has  or  shall  hereafter  procure  any  other  contract 
of  insurance,  whether  valid  or  not,  on  the  property  covered  in 
whole  or  in  part  by  this  policy. 

**This  policy  is  made  and  accepted  subject  to  the  foregoing 
stipulations  and  conditions,  together  with  such  other  provisions, 
agreements  or  conditions  as  may  be  endorsed  hereon  or  added 
hereto,  and  no  officer,  agent  or  other  representative  of  this  com- 
pany shall  have  power  to  waive  any  provision  or  condition  of 
this  policy,  except  such  as  by  the  terms  of  this  policy  may  be  the 
subject  of  agreement  endorsed  hereon  or  added  hereto,  and  as  to 
such  provisions  and  conditions,  no  officer,  agent  or  representative 
shall  have  such  power  or  be  deemed  or  held  to  have  waived  such 
provision  or  condition  unless  such  waiver,  if  any,  shall  be  writ- 
ten upon  or  attached  to,  or  shall  any  privilege  or  permission 
affecting  the  insurance  under  this  policy  exist  or  be  claimed 
by  the  insured,  unless  so  written  or  attached," 

I 
Also,  that  at  the  time  this  policy  was  issued  these  buildings 

were  insured  by  two  other  policies  in  other  insurance  companies, 

to  the  amount  of  seventeen  hundred  and  fifty  dollars;  that  no 

written  application  was  made  by  plaintiffs  for  this  insurance, 

but  at  the  time  this  policy  was  verbally  applied  for,  the  soliciting 

agent  of  the  defendants  was  informed  that  these  buildings  were 

then  covered  by  other  insurance. 

The  defendant  had  supplied  the  soliciting  agent  with  blank 

policies  and  authorized  him  to  write  insurance,  deliver  the  policy 

and  collect  the  premium.     The  agent,  before  he  delivered  the 

policy,  attached  to  it  a  slip  containing,  among  other  things,  the 
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amount  of  insurance  on  each  building,  and  also  the  following: 
''Other  concurrent  insurance  permitted  to  the  amount  of  $ " 

It  is  urged  that  the  insurance  company  &  now  estopped  from 
defending  on  the  provision  of  the  policy  quoted  above,  by  reason 
of  the  knowledge  that  its  agent  had  of  the  concurrent  insurance 
on  the  property  at  the  time  he  issued  this  policy,  that  under 
policies  containing  similar  provisions  the  Supreme  Court  of  this 
state  has  held  that  the  insurance  company  does  not  waive  these 
provisions  simply  because  the  agent  had  notice  or  knowledge 
of  the  condition  which  rendered  the  policy  void,  and  received 
the  premium.  Ins.  Co,  v.  Titus,  82  Ohio  St.,  161;  Ins.  Co.  v. 
Cook,  62  Ohio  St.,  256;  Ins.  Co.  v.  Meyers  &  Co.,  62  Ohio  St., 
529. 

It  will  be  noticed  that  in  the  two  cases  last  cited  the  condi- 
tion which  it  is  claimed  waived  the  provision  of  the  policy,  oc- 
curred after  its  deliver3^  In  the  case  of  Insurance  Co.  v.  Titus, 
supra,  the  mortgage  incumbrance  which  rendered  the  policy 
void  was  placed  on  the  property  after  the  insurance  had  been 
issued^  except  the  additional  insurance  of  two  hundred  dollars. 

The  Supreme  Court  does  not  in  any  of  these  cases  distinguish 
between  conditions  which  were  prohibited  by  the  policy  which 
existed  and  were  known  to  the  soliciting  agent  at  the  time  the 
policy  was  delivered,  and  those  which  arose  and  came  to  the 
agent's  knowledge  after  its  delivery. 

The  holding  of  the  Supreme  Court  above  referred  to  seems 
to  be  against  the  weight  of  authorities  when  the  condition  which 
avoided  the  policy  existed  at  the  time  of  its  inception,  and  the 
agent  of  the  defendants  had  knowledge  of  these  conditions  at 
the  time  he  wrote  and  delivered  the  policy  and  accepted  the 
premium.  The  weight  of  authorities  appears  to  be  that  where 
the  agent  who  has  authority  to  write  insurance,  delivers  the 
policy  and  receives  the  premium  was  informed  of  other  insur- 
ance by  the  insured  and  then  delivered  the  policy  and  received 
the  premium,  without  making  the  endorsement,  the  company  is 
estopped  from  defending  a  claim  for  loss  under  the  policy  by 
reason  of  concurrent  insurance  existing  at  the  inception  of 
defendants'  policy.    1st  Vol.  Fire  Insurance,  by  Clement,  page 
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418,  and  cases  cited;  2d  Vol,  Fire  Insurance,  by  Clement,  page 
106,  and  cases  cited;  Ostrander  on  Fire  Insurance,  Section  243; 
Cooley  on  Insurance,  Sections  2479  and  2482;  Seats  v.  Insur- 
ance Ass'n,  Vol.  104,  Pacific,  185  and  189;  Spalding  v.  Fire 
Ins.  Co.,  52  Atlantic,  858. 

Our  attention  has  been  called  to  the  case  of  The  Northern 
Insurance  Company  v.  Grandview  Btiildiny  Association,  182 
U.  S.,  308,  cited  in  the  case  of  Insurance  Co.  v.  Tit^is,  supra. 
The  great  weight  that  should  ordinarily  be  given  to  a  decision 
of  the  Supreme  Court  of  the  United  States  is  weakened  in  this 
ease  by  the  fact  that  three  of  the  justices  of  that  court  dissented, 
and  for  this  reason,  the  decision  has  not  been  generally  followed 
by  the  state  courts.  Vance,  in  his  work  on  Fire  Insurance, 
on  page  366,  refers  to  this  case  and  points  out  the  reasons  for  not 
following  it  as  authority. 

We  rtfer  to  the  fact  that  the  greater  weight  of  authority 
seems  to  be  against  the  rule  announced  by  our  Supreme  Court, 
only  for  the  purposes  of  showing  that  the  rule  should  not  be 
applied  to  cases  in  which  there  are  other  facts  in  addition  to 
those  in  the  cases  before  the  Supreme  Court. 

In  this  case  the  agent  of  the  insurance  company  was  informed 
by  the  insured  at  the  time  the  application  was  made,  of  the  prior 
insurance  and  he  then  attached  to  the  policy  the  slip  containing 
the  following:     *' Other  insurance  permitted  to  the  amount  of 

$ "    We  have  here  the  two  facts  combined,  that  the  agent 

of  the  insurance  company  when  he  wrote  the  policy  knew  of  the 
insurance,  and  attached  to  this  policy  a  consent  for  other  in- 
surance, complete  in  every  respect,  except  that  the  amount  per- 
mitted was  left  blank. 

To  carry  into  effect  the  intention  of  the  parties  at  the  time 
it  was  entered  into  should  be  the  governing  principle  in  the  con- 
struction of  a  contract.  The  Supreme  Court  say,  in  the  case  of 
Mintier  v.  Mintier,  28  Ohio  St.,  page  307 : 

**In  giving  construction  to  a  contract,  the  intention  of  the 
parties  will  govern;  and  words  which,  in  their  strict  legal  im- 
port, are  at  variance  with  that  intention,  will  be  rejected,  or 
construed  so  as  to  comport  therewith." 
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And  also  further  say,  in  the  case  of  Hosier  et  al  v.  Parry,  60 
Ohio  St.,  page  388 : 

''Where  the  language  of  a  contract  is  of  doubtful  import,  it 
is  proper  to  ascertain  the  circumstances  which  surrounded  the 
parties  at  the  time  it  was  made,  the  object  intended  to  be  ac- 
complished, and  the  construction  which  the  acts  of  the  parties 
show  they  gave  to  their  agreement,  in  order  to  give  proper  in- 
struction to  the  words  they  have  used  in  the  instrument,  and 
to  determine  its  legal  effect." 

At  the  time  this  contract  of  insurance  was  entered  into  both 
the  insurer  and  the  insured  knew  that  the  buildings  covered  by 
their  policy  was  covered  by  other  insurance,  and  that  this  policy 
was  intended  to  be  additional  insurance  on  the  property. 

' '  The  words  used  in  a  policy  of  insurance  should  be  interpreted 
most  strongly  against  the  insurer  where  the  policy  is  so  framed 
as  to  leave  room  for  two  constructions."  Ins,  Co.  v.  Kearney, 
180  U.  S.,  132. 

And  in  the  opinion  in  this  case,  on  page  186,  Justice  Harlan 
says: 

**This  exception  rests  upon  the  ground  that  the  company's 
agents,  officers  or  attorneys  prepare  the  policy,  and  it  is  its 
language  that  must  be  construed." 

* 

In  the  case  we  are  considering  it  was  the  insurance  company's 
agent  that  attached  the  slip  containing  this  consent  for  other 
insurance,  and  following  the  rule  above  stated  the  doubt  as  to 
the  construction  that  should  be  given  this  by  reason  of  the 
words  and  character,  *' other  insurance  permitted  to  the  amount 
of  $ ,"  should  be  interpreted  most  strongly  against  the  in- 
surance company. 

The  Supreme  Court  of  this  state  has  said: 

**  Provisions  for  forfeiture  are  to  receive,  when  the  intent  is 
doubtful,  a  strict  construction  against  those  for  whose  benefit 
they  are  introduced. 

'*If  it  be  left  in  doubt,  in  view  of  the  terms  of  the  instru- 
ment and  the  relations  of  the  contracting  parties,  whether  the 
given  words  were  used  in  an  enlarged  or  a  restricted  sense,  other 
things  being  equal,  that  construction  will  be  adopted  which  is 
most  beneficial  to  the  promisee*"  Webster  v.  Ins.  Co.,  53  Ohio 
St.,  558. 
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In  the  opinion  in  this  case,  on  page  563,  Justice  Spear  says : 

"Perhaps  technically  speaking  the  claim  is  not  one  of  for- 
feiture, for  forfeiture  is  a  deprivation  or  destruction  of  a  right 
in  consequence  of  the  non-performance  of  some  obligation  or 
condition,  and  we  are  not  accustomed  to  associate  the  idea  of 
forfeiture  with  a  contract  which  has  not  existed,  but  manifestly 
the  law  as  to  forfeiture  will  furnish  a  guide  to  the  proper  dis- 
position of  the  question. " 

This  language  of  Spear,  Justice,  is  applicable  to  the  case  at  bar. 
To  adopt  the  construction  claimed  by  the  defendants  in  error 
that  this  policy  should  be  read  as  though  the  word  "none"  was 
written  in  the  blank  after  the  dollar  mark,  would  be  permitting 
the  defendants  to  receive  premium  on  a  contract  of  insurance 
which  never  had  any  existence ;  where  the  agent  that  had  author- 
ity to  write  insurance  knew  of  the  existence  of  the  condition 
that  made  the  contract  void  at  the  time  he  delivered  the  policy 
and  received  the  premium.  This  should  not  be  done  unless  the 
clear  construction  of  the  policy  required  it.  Following  the 
above  rules,  what  was  the  intention  of  the  parties  to  this  con- 
tract, gathered  from  a  construction  of  the  policy,  the  condition 
of  the  property,  with  reference  to  other  insurance,  the  knowl- 
edge that  the  parties  had,  at  the  time  the  contract  was  entered 
into,  of  the  other  insurance,  and  the  object  intended  to  be  ac- 
complished. The  better  and  sounder  reasoning  is  that  the 
insurer  intended,  by  attaching  this  slip  containing  the  provision 
permitting  other  insurance,  the  same  to  be  a  compliance  with 
the  other  provision  of  the  policy  requiring  that  the  agreement 
to  permit  other  insurance  be  endorsed  on  the  policy,  and  that 
the  insured  accepted  it  in  that  belief.  The  insured,  when  he 
agreed  to  purchase  this  insurance,  intended  it  to  be  an  addition 
to  the  amount  of  insurance  that  was  then  upon  this  property. 
He  knew  that  the  agent,  when  he  delivered  the  policy,  had  knowl- 
edge of  the  other  insurance,  and  seeing  this  slip  attached  to  the 
policy,  would  place  no  other  interpretation  upon  it  than  that  it 
was  a  permission  for  other  insurance. 

A  construction  should  not  be  given  to  an  insurance  policy  that 
is  opposed  to  the  intention  of  the  parties,  gathered  from  the 
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policy  and  known  circumstances  at  the  time  the  contract  was 
made. 

Our  attention  has  been  called  by  the  defendants  to  four  cases, 
where  slips  were  attached  to  the  policies  containing  permission 
for  concurrent  insurance  with  a  blank  as  to  the  amount  per- 
mitted, similar  to  the  one  in  the  policy  in  suit,  in  which  it  has 
been  held  that  a  slip  containing  such  a  blank  did  not  authorize 
concurrent  insurance. 

The  first  case  is  Labelle  v.  Insurance  Co.,  28  Southwestern, 
page  133  (Texas).  In  this  case  the  additional  insurance  was 
placed  on  the  property  after  the  policy  in  suit  had  been  issued, 
and  neither  the  company  nor  its  agent  had  any  knowledge  of  the 
additional  insurance  until  after  the  property  had  been  destroyed 
by  fire. 

In  the  cases  of  Ins.  Co.  v.  Biglow,  37  Southern,  210  (Florida) ; 
Miller  v.  Ins.  Co.,  128  N.  W.,  609  (South  Dak.) ;  and  Fountain 
V.  Ins.  Co..  134  N.  W.,  1090  (Iowa),  and  while  the  other  insur- 
ance was  on  the  property  at  the  time  the  policies  were  issued, 
yet  the  agent  of  the  company  issuing  these  polices  had  no  knowl- 
edge of  the  existence  of  the  concurrent  insurance  at  the  time  the 
policies  were  issued. 

We  think  these  cases  are  distinguishable  from  the  case  at  bar, 
where  the  agent  was  notified  by  the  insured  at  the  time  he  made 
the  application  that  there  was  other  insurance  on  the  property, 
and  after  receiving  this  notice  he  attaches  the  slip  containing  per- 
mission for  concurrent  insurance,  with  blank  amount,  and  de- 
livers the  policy.  The  judgment  of  the  court  below  is  reversed, 
and  judgment  for  the  plaintiffs. 
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DEFENSE  or  rOKMER  ADJUDICATION  BEFORE  A  JUSTICE  OF 

THE  PEACE. 

Circuit  Court  of  Cuyahoga  County. 
C.  E.  Howard  v.  J.  Koblitz  &  Company. 

Decided,  May  22,  1912. 

Former  Adjudication — Justice  Judgment  Appealed  and  Case  Dismissed 
for  Want  of  Prosecution — No  Bar  to  Another  Action. 

A  Judgment  of  a  justice  of  the  peace  appealed  to  the  common  pleas 
court  where  the  case  is  subsequently  dismissed  for  want  of  prose- 
cution is  no  bar  to  a  subsequent  action  upon  the  same  cause  of 
action  or  a  part  thereof. 

J.  H,  Saltsman,  for  plaintiff  in  error. 
F.  C,  Scott,  contra. 

NiMAN,  J. ;  Winch,  J.,  and  Marvin,  J.,  concur. 

C.  E.  Howard  brought  suit  against  J.  Koblitz  &  Company  in 
the  court  of  common  pleas  to  recover  damages  of  said  defendants 
for  the  alleged  conversion  of  certain  wooden  pulleys.  The  de- 
fendants filed  an  answer  to  the  petition,  in  the  second  defense  of 
which  was  set  forth  a  prior  recovery  upon  the  same  cause  of  ac- 
tion by  the  plaintiff  against  the  defendants.  The  defendants 
in  said  second  defense  alleged,  'Hhat  in  the  action  before  one 
one  John  V.  Ginley,  then  a  justice  of  the  peace  in  and  for  Cleve- 
land township  in  said  county  and  state,  for  the  same  cause  of 
action  alleged  in  the  petition  in  this  case,  said  plaintiff  C.  E. 
Howard,  recovered  a  judgment  against  these  defendants.'* 

A  reply  was  filed  to  this  answer  in  the  following  terms : 

'*Now  comes  the  plaintiff,  and  for  his  reply  to  the  answer  of 
the  defendant,  says:  that  an  action  was  brought  before  Justice 
Ginley  for  part  of  the  cause  of  action  alleged  in  this  cause,  but 
further  says  that  same  was  appealed  to  the  court  of  common 
pleas  and  dismissed  for  want  of  prosecution.'' 

A  motion  for  judgment  upon  the  pleadings  was  made  by  the 
defendants  and  granted  by  the  trial  court.     This  proceeding  in 
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error  is  prosecuted  to  reverse  the  judgment  so  rendered  in  favor 
of  the  defendants  below  on  the  pleadings. 

As  the  pleadings  stood  when  the  motion  was  heard,  it  was  ad- 
mitted that  the  plaintiff  had  recovered  a  judgment  in  the  jus- 
tice court  upon  a  part,  at  least,  of  the  same  cause  of  action  set 
forth  in  the  petition ;  that  this  judgment  has  been  appealed  from 
the  court  of  common  pleas  and  that  the  cause  so  appealed  had 
been  dismissed  for  want  of  prosecution. 

The  question  to  be  determined  here,  then  is  whether  the  plaint- 
iff in  this  action  is  barred  from  maintaining  the  same  by  reason 
of  the  recovery  in  the  justice  court  of  a  judgment  on  the  same 
cause  of  action,  which  had  been  appealed  from  and  the  appeal 
dismissed  without  trial  upon  the  merits. 

The  precise  question  involved  here  was  passed  upon  by  this 
court  ^larch  24,  1911,  in  the  case  of  Artino  v.  Leparo  where,  on 
a  similar  state  of  facts,  it  was  held  that  the  plaintiff  was  not 
barred  from  maintaining  another  action  on  the  same  claim  in- 
volved in  the  former  action. 

Adhering  to  the  niling  in  that  case,  we  hold  that  the  court 
of  common  pleas  erred  in  granting  the  motion  for  judgment  on 
the  pleadings,  and  the  judgment  of  the  court  of  common  pleas 
is  therefore  reversed  and  remanded  for  further  proceedings  ac- 
cording to  law. 
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ACTION  FOIL  INJURIES  FROM  FALLING  INTO  AN  OLD 

CISTERN. 

Court  of  Appeals  for  Hamilton  County. 

William  P.  Devou  v.  Annie  Hughes. 

Decided,  July  5,  1913. 

Landlord  and  Tenant— Liability  of  Otcnerfor  Injury  from  Falling  Into 
Cistern — Necessary  Proof  as  to  Defective  Condition. 

In  an  action  against  a  landlord  for  damages  for  injuries,  sustained  by 
a  daughter  of  a  tenant  who  fell  into  an  abandoned  cistern  in  the 
back  yard  while  hanging  out  a  washing,  an  allegation  that  the 
cistern  was  completely  concealed  from  view  by  a  growth  of  grass 
and  weeds  and  that  the  cover  of  the  cistern  was.  in  "an  unsafe, 
unsound,  rotten  and  dangerous  condition,"  is  not  supported  by 
proof  which  goes  no  further  with  reference  to  the  cover  of  the 
cistern  than  to  show  that  the  rim  was  broken  off. 

Jackson  do  Woodward,  for  plaintiff  in  error. 
Johnson  cfe  Levy^  contra. 

Swing,  J. ;  Jones,  E.  H.,  J.,  and  Jones,  0.  B.,  J.,  concur. 

This  was  an  action  in  the  court  of  common  pleas  by  Annie 
Hughes  against  William  P.  Devou  for  damages  resulting  from 
injuries  received  by  Annie  Hughes  by  falling  into  a  cistern 
which  was  located  upon  the  premises  of  said  Devou.  The  gist  of 
the  action  is  thus  set  out  in. the  amended  petition  of  the  plaintiff: 

**  Plaintiff,  Annie  Hughes,  a  colored  girl,  states  that  on  or 
about  the  28th  day  of  July,  1908,  her  father  for  the  use  of  him- 
self and  family,  including  plaintiff,  rented  from  the  defendant 
as  a  tenant  from  month  to  month,  the  second  floor  of  the  premises 
known  and  numbered  as  620  West  Fourth  street,  in  the  city  of 
Cincinnati;  that  defendant  was  the  owner  and  in  charge  of  the 
premises  herein  referred  to  and  the  building  thereon,  the  rooms 
in  which  defendant  rented  to  different  tenants;  that  in  the  rear 
of  said  building  on  said  premises  and  appurtenant  thereto  was 
located  a  yard  used  by  the  consent  of  the  defendant  in  common 
by  the  various  tenants  of  defendant  including  plaintiff  and  her 
father  for  the  purpose,  among  other  things,  of  drying  washing, 
the  surface  of  which  was  covered  with  a  thick  growth  pf  long 
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^a&s,  weeds  and  underbrush ;  that  concealed  under  said  growth 
of  long  grass  and  weeds  in  said  yard,  and  located  on  said  prem- 
ises and  completely  hidden  from  view,  was  a  cistern  the  covering 
of  which  the  defendant  negligently  permitted  to  become  con- 
cealed from  view  and  in  an  unsafe,  unsound,  rotten  and  danger- 
ous condition  of  which — its  existence  and  the  dangerous  and  un- 
safe condition — plaintiff  and  her  father  were  at  all  time  unaware 
and  in  total  ignorance;  that  defendant  was  at  all  times  during 
the  tendency  herein  referred  to  in  the  control  of  said  premises 
and  in  charge  thereof,  and  that  on  the  6th  day  of  August,  1908, 
that  while  walking  through  said  yard  engaged  about  the  family 
washing  she  stepped  upon  the  grass  and  weeds  which  had  over- 
grown and  concealed  the  covering  of  said  cistern,  and  without 
any  fault  or  negligence  on  her  part  in  the  exercise  of  due  care, 
but  solely  by  reason  of  the  defective  and  dangerous  condition  of 
said  covering  and  cistern  which  was  concealed  in  the  manner 
above  stated,  she  fell  into  same  and  was  hurt." 

At  the  close  of  the  evidence  for  the  plaintiff,  defendant  moved 
the  court  to  instruct  a  verdict  for  the  defendant,  and  this  mo- 
tion was  renewed  at  the  close  of  all  the  evidence,  both  of  which 
motions  were  overruled  by  the  court.  A  verdict  and  judgment 
was  entered  for  the  plaintiff  in  the  sum  of  twelve  hundred  and 
fifty  dollars. 

The  evidence  clearly  shows  that  the  yard  was  overgrown  with 
weeds  and  grass,  and  it  further  shows  that  the  cistern  was  con- 
cealed from  view  by  this  grass  and  weeds;  but  as  to  the  cover- 
ing of  said  cistern,  which  was  alleged  to  be  defective  in  that  it 
was  in  an  '* unsafe,  unsound,  rotten  and  dangerous  condition" 
it  is  not  clearly  shown ;  in  fact,  all  that  was  shown  in  regard  to 
it  was  that  part  of  the  rim  had  been  broken  off.  Whether  by 
reason  of  this  rim  being  broken  the  covering  was  displaced  when 
the  plaintiff  stepped  on  it  or  whether  it  did  not  properly  cover 
the  cistern  the  evidence  does  not  show.  The  defendant  would 
have  been  liable,  no  doubt,  if  the  evidence  haH  shown  either  of 
these  facts,  but  it  must  be  evident  that  in  order  to  sustain  the 
judgment  the  evidence  should  show  that  the  injury  was  caused 
by  a  defect  in  the  cover,  and  that  by  simply  proving  that  the 
rim  was  broken  does  not  go  far  enough  in  proving  that  the  action 
occurred  by  reason  of  the  broken  rim. 
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The  special  finding  of  the  jury  that  the  accident  was  caused 
by  ''negligence  in  not  keeping  the  yard  in  proper  condition" 
does  not  throw  much  light  on  the  question  for  the  reason  that 
it  does  not  point  out  the  improper  condition  that  the  yard  was  in, 
even  if  the  jury  meant  that  the  cistern  was  in  the  part  of  the 
yard  that  was  not  kept  in  proper  condition. 

The  evidence  showed  that  the  injuries  were  very  serious  and 
permanent,  and  the  amount  of  the  judgment  was  very  small. 
We  do  not  think  the  judgment  is  sustained  by  sufficient  evidence, 
and  for  this  reason  it  is  reversed  and  the  cause  remanded  for  a 
new  trial.    We  find  no  other  error  in  the  record. 

Cause  remanded  to  the  court  of  common  pleas  for  further  pro- 
ceedings according  to  law. 


FEDESnUAN  STRUCK  BY  AUTOMOBOJt  AT  STREET  CROSSING. 

Court  of  Appeals  for  Cuyahoga  County. 

Herman  ScHMmT  v.  Jennie  Schalm. 

Decided,  December  24,  1913. 

Contributory  Negligence — By  Woman  Crossing  Street  in  Front  of  Ap- 
proaching AutomoJiile — Misconduct  of  Counsel  in  Referring  to  LAa- 
Inlity  Insurance  Company  as  Interested  in  Case  on  Trial, 

1.  A  woman  who  attempts  to  cross  a  street  In  front  of  an  approaching 

automobile  In  broad  daylight,  and  Is  struck  and  injured,  is  not  en- 
titled to  a  verdict  for  damages  against  the  owner  of  the  machine, 
for  the  reason  that  she  was  manifestly  guilty  of  contributory  neg- 
ligence, either  in  falling  to  look  in  the  direction  from  which 
vehicles  might  be  expected,  or  in  stepping  in  front  of  the  machine 
notwithstanding  the  evident  peril  in  so  doing. 

2.  In  an  action  for  damages  against  the  owner  of  an  automobile,  intima- 

tions by  counsel  that  some  insurance  company  is  Interested  in  pre- 
venting a  recovery,  or  questions  to  prospective  jurors,  in  their 
examination  on  their  voir  dire,  as  to  whether  they  are  connected 
in  any  way  with  any  liability  insurance  company,  is  prejudicial 
to  the  rights  of  the  defendant  and  highly  improper. 

Outkery  it  Outkrey,  for  plaintiff  in  error. 
Harry  F.  Payer,  contra. 
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Meals,  J. ;  Grant,  J.,  concurs ;  Winch,  J.,  not  sitting. 

Jennie  Schalm  recovered  a  jndgment  in  the  court  below 
against  Herman  Schmidt  for  personal  injuries  sustained  by  her 
in  being  struck  by  an  automobile.  Error  is  prosecuted  in  this 
court  to  reverse  this  judgment. 

At  the  close  of  the  plaintiff's  evidence  given  on  the  trial,  the 
defendant  moved  the  court  to  instruct  the  jury  to  return  a  ver- 
dict for  the  defendant,  which  motion  was  refused.  At  the  con- 
clusion of  all  the  evidence  offered  in  the  case  this  motion  was  re- 
newed. It  is  claimed  by  the  defendant  that  the  court  erred  in 
overruling  these  motions. 

The  accident  occurred  on  the  morning  of  September  19,  1911, 
at  the  intersection  of  Superior  avenue  and  East  51st  street,  in  this 
city.  The  plaintiff  alighted  from  an  east-bound  street  car,  on 
the  east  crossing  of  51st  street,  walked  around  the  rear  end  of 
the  car  and  started  to  walk  north  across  Superior  avenue. 
When  she  had  crossed  the  east-bound  track  and  had  reached  the 
devil  strip,  she  stopped.  She  says  that  she  looked  up  and  down 
the  street,  but  saw  no  danger  and  started  to  cross  the  street. 
Other  than  this,  she  says  she  has  no  recollection  of  what  oc- 
curred. When  she  had  reached  the  devil  strip  the  street  car 
from  which  she  alighted  had  advanced  in  an  easterly  direction 
about  fifty  feet  or  more,  and  the  automobile  which  struck  her,  ac- 
cording to  the  testimony  offered  by  her  to  sustain  her  case,  was 
about  thirty  or  forty  feet  east  of  the  east 'crossing  of  Slst  street 
traveling  west  at  a  rate  of  speed  of  about  twenty-five  miles  an 
hour,  with  the  ''left  wheels  being  just  about  the  north  rail  of  the 
west-bound  track  and  the  right  wheels  over  toward  the  curb.'' 
It  was  daylight  and  there  was  nothing  on  the  street  to  obscure 
her  view  of  the  machine.  If  she  looked  up  and  down  the  street 
as  she  says  she  did,  she  must  have  seen  its  approach.  She  then 
''started  to  go  ahead  again.  She  took  three  or  four,  possibly 
five  steps  which  took  her  about  four  feet  beyond  the  north  rail 
of  the  west-bound  track  where  she  stopped  suddenly  and  stood 
as  one  dazed."  Had  she  "stood  still  where  she  first  stopped, 
the  automobile  would  have  passed  her  without  striking  her. 
When  she  stopped  at  the  point  four  feet  beyond  the  north  rail. 
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she  was  right  in  the  path  of  the  automobile  if  it  had  gone  straight 
ahead." 

The  conductor  of  the  street  car,  who  was  standing  on  the  rear 
platform  thereof  and  who  was  offered  as  a  witness  on  behalf 
of  the  plaintiff,  testified  that  when  he  first  saw  the  automobile  it 
was  thirty  or  forty  feet  east  of  the  crossing ;  that  the  brakes  were 
set  and  the  rear  wheels  thereof  were  locked  and  sliding;  that 
when  the  automobile  was  about  ten  or  fifteen  feet  from  Mrs. 
Sehalm  "it  turned  around  suddenly,  almost  whirled  in  its  tracks. 
The  rear  wheels  skidded  on  the  pavement,  which  was  wet,  and 
the  rear  left  fender  struck  Mrs.  Sehalm.  She  did  not  move 
either  way  from  the  position  in  which  she  had  stopped  the 
second  time.  When  the  automobile  stopped  it  was  facing  north- 
east; the  front  wheels  were  up  near  the  curb  stone  and  the  rear 
wheels  were  passed  the  51st  street  crossing;  the  front  part  \j£ 
the  machine  being  east  of  the  crossing.  When  Mrs.  Sehalm 
was  picked  up  she  was  eight  or  ten  feet  west  of  the  east  crossing 
and  about  eight  feet  from  the  north  rail  of  the  west-bound  car 
track.'' 

One  other  witness  gave  testimony  in  support  of  the  plaintiff's 
case,  but  his  testimony  is  not  in  conflict  with  that  which  was 
given  by  the  conductor  of  the  street  car,  but  tends  to  corrobor- 
ate it.  The  plaintiff  claims  that  her  injuries  are  directly  at- 
tributable to  the  negligent  rate  of  speed  at  which  the  automo- 
bile was  being  operated  at  the  time  she  attempted  to  cross  the 
street.  When  she  stopped  on  the  devil  strip  she  was  in  a  posi- 
tion of  safety.  Had  she  maintained  this  position  it  is  admitted 
that  she  would  not  have  been  injured.  If  she  looked  up  and 
down  the  street,  as  she  says  she  did,  she  must  have  seen  the  auto- 
mobile. If  she  saw  the  machine  she  was  clearly  guilty  of  negli- 
gence in  walking  in  front  of  it.  If  she  did  not  see  it,  it  is  cer- 
tain that  she  did  not  look  to  see  it,  as  the  machine  was  but 
thirty  or  forty  feet  away  from  her  and  her  view  of  it  was  un- 
obstructed. If  she  did  not  look,  knowing  that  automobiles  and 
other  vehicles  were  likely  to  be  passing  that  point  at  that  time 
in  a  westerly  direction,  she  was  guilty  of  contributory  negli- 
gence.   Any  other  rule  would  throw  the  whole  burden  of  care 
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upon  the  driver  of  the  automobile  and  relieve  pedestrians  in  the 
street  of  any  duty  of  care  whatsoever.     The  law  is  otherwise. 

We  are  therefore  of  the  opinion  that  the  plaintiff's  conduct 
as  shown  by  the  evidence  offered  by  her,  leaves  no  rational  in- 
ference but  that  she  was  negligent  in  walking  in  front  of  the  de- 
fendant's  automobile,  and  that  her  own  negligence  contributed 
directly  to  the  injuries  which  she  sustained. 

In  Woodworth  v.  Railway,  1  C.C.(N.S.),  483,  the  plaintiff 
alighted  from  an  east-bound  car  at  Aubumdale  avenue,  East 
Cleveland,  and  ''walked  around  the  end  of  the  car  across  the 
first  track  and  onto  the  devil  strip  toward  the  second  track  at 
an  ordinary  gait,  and  as  he  was  still  stepping  forward  and  was 
about  to  touch  the  south  rail  of  the  west-bound  track,  he  saw 
the  west-bound  car  and  its  headlight  in  front  of  him,  and  some 
portion  of  the  car  struck  him  and  knocked  him  down  and  in- 
jured him."  He  neither  stopped  to  observe  nor  did  he  look 
eastward  upon  the  west-bound  track.  Had  he  done  so  as  was 
his  duty  before  going  upon  the  west-bound  track,  he  might 
have  seen  the  approach  of  the  car  which  struck  him.  The  court 
held  that  while  the  railroad  company  was  undoubtedly  negligent 
in  running  the  west-bound  car  which  struck  the  plaintiff  at  too 
great  a  rate  of  speed  in  passing  the  car  that  was  stopping  at  the 
crossing,  the  plaintiff  himself  was  guilty  of  negligence  contribut- 
ing to  his  injury  and  therefore  could  not  recover.  This  case 
was  affirmed  by  the  Supreme  Court. 

And  so  in  the  case  at  bar,  it  is  immaterial  that  the  automobile 
which  struck  the  plaintiff  was  being  driven  at  a  negligent  rate 
of  speed  at  the  time  of  the  accident.  The  plaintiff  having  con- 
tributed to  her  own  injuries  can  not  recover  against  the  defend- 
ant, no  matter  that  he  was  negligent. 

In  Shoit,  Admr,^  v.  Koruj  decided  July  23,  1913,  and  reported 
in  17  C.C.(N.S.),  393,  the  Court  of  Appeals  of  the 
First  District  held  that  it  was  not  "error  to  instruct  a 
verdict  for  the  defendant  owner  of  an  automobile  in  an  action 
for  the  death  of  a  pedestrian  where  it  appears  that  the  deceased 
attempted  to  cross  a  well  lighted  street  in  front  of  the  approach- 
ing machine  which  was  in  full  view  with  its  lamps  burning." 
In  the  opinion  the  court  said : 
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"The  accident  occurred  at*  8:37  o'clock  on  the  evening  of 
May  5,  1912.  Benjamin  Shott  was  killed  by  being  struck  by  an 
electric  automobile,  the  property  of  Edna  Farrin  Korn,  at  the 
intersection  of  Rockdale  avenue  and  Beading  road,  in  this  city. 
Shortly  before  the  accident  it  had  beeen  raining,  but  it  was  not 
raioing  at  the  time.  The  automobile  was  going  south  on  Bead- 
ing road,  and  the  decedent,  Shott,  was  preparing  to  cross  Bead- 
ing road  from  east  to  west.  The  automobile  had  its  lights  burn- 
ing, and  the  street  at  that  point  was  lighted  by  electric  lights  so 
that  Shott  could  have  seen  the  automobile  and  the  driver  of  the 
automobile  could  have  seen  Shott.  There  were  no  obstructions 
in  the  street.  One  witness  alone  saw  the  accident ;  this  was  Mr. 
Downing,  who  was  standing  at  the  intersection  of  the  two  streets. 
He  testified:  'I  saw  a  pedestrian  half  across  the  street  and  a 
Huichine  coming  from  the  northern  intersection  of  Bockdale 
avenue  and  Beading  road.  I  paid  only  casual  attention  to  it 
at  the  time,  but  when  I  saw  neither  the  pedestrian  nor  the  ma- 
chine slacken,  of  course  that  was  a  realization  that  there  was 
an  accident  imminent.  I  did  not  see  the  actual  contact  of  the 
machine  and  the  body,  because  of  the  automobile — the  machine 
coming  between  my  line  of  vision  and  the  decedent — but  I  heard 
him  strike  the  ground.  I  judge  the  car  ran  in  the  neighborhood 
of  75  or  80  feet  after  striking  the  man.'  " 

The  court  further  said : 

"From  the  evidence  it  seems  clear  to  us  that  Shott  was  guilty 
of  contributory  negligence  and  that  his  death  was  caused  by  it. 
The  machine  was  in  plain  view  quite  a  distance  before  he  started 
across  the  street.  There  was  nothing  to  obstruct  his  view  and 
there  was  nothing  to  obstruct  his  mind  or  prevent  him  from 
exercising  the  prudence  which  he  should  have  exercised  in  look- 
ing for  approaching  vehicles  when  about  to  cross  the  street. 
He  seems  to  deliberately  have  walked  in  front  of  the  approach- 
ing machine.  Under  the  evidence  we  think  the  court  was  justi- 
fied in  directing  the  jury  to  return  a  verdict  for  the  defendants. 
The  facts  were  really  not  in  dispute  and  it  became  a  question  of 
law  for  the  court. 

'*  We  are  of  the  opinion  that  the  circumstances  of  this  case  ad- 
mit of  no  rational  inference  but  that  of  negligence  on  the  part 
of  the  plaintiff.  Of  this  we  believe  no  two  reasonable  minds 
could  disagree.  It  therefore  became  the  duty  of  the  court  on 
the  defendant's  motion,  at  the  close  of  the  evidence  offered  by 
the  plaintiff,  to  direct  the  jury  to  return  a  verdict  for  the  de- 
fendant.   It  follows  that  the  court  erred  in  not  so  doing." 
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One  other  question  is  made  by  the  record  of  this  case  which  we 
deem  of  sufficient  importance  to  notice  briefly.  While  it  is  not 
necessary  that  we  should  pass  upon  it  in  view  of  the  conclusion 
we  have  reached  in  the  case,  we  think  that  a  word  or  more  upon 
the  subject  involved  therein  will  not  be  amiss  as  a  guide  to  the 
future  conduct  of  this  class  of  cases. 

In  the  course  of  the  impanneling  of  the  jury,  and  while  one  of 
the  prospective  jurors  was  being  examined  on  his  voir  dire,  and 
in  the  presence  of  those  who  were  later  sworn  as  jurors  in  the 
case,  counsel  for  the  plaintiff  remarked  that  doctors  would  prob- 
ably be  called  upon  to  testify  as  to  the  physical  condition  of  the 
defendant,  both  by  the  plaintiff  and  the  insurance  company. 

Of  course,  no  insurance  company  was  a  party  to  the  action  and 
on  the  record  no  insurance  company  was  concerned  in  the  out- 
come of  the  action.  The  court  sustained  an  objection  to  this 
remark,  and  instructed  the  jury  to  entirely  disregard  any  re- 
marks made  about  an  insurance  company  being  connected  with 
the  case,  as  there  was  none  and  that  the  defendant  in  the  case 
was  Herman  Schmidt.  Counsel  for  the  plaintiff  thereupon 
stated  that  the  remark  was  a  slip  of  the  tongue. 

However  this  may  have  been,  counsel  for  the  plaintiff  had 
effectually  apprised  the  prospective  jurors  present  that  con- 
cealed under  the  coat-tail  of  Herman  Schmidt,  the  defendant  in 
the  action,  an  insurance  company  was  interested  in  the  out- 
come of  the  case.    The  true  defendant  was  thereby  made  to  bear 
the  burden  of  whatever  prejudice  existed  in  the  minds  of  the 
jurors  against  insurance  companies.     This  was  manifestly  un- 
fair to  him,  as  under  a  policy  of  casualty  insurance  the  liability 
of  the  insurer  is  usually  limited  to  a  fixed  amount.    A  recovery 
in  excess  of  this  amount  in  an  accident  case  must  be  borne  by 
the  insured.    Thus  the  defendant  might  have  been  very  greatly 
prejudiced  by  such  a  remark.    Moreover,  an  insurance  company, 
if  there  be  one  that  is  in  anywise  interested  in  the  outcome 
of  the  case,  that  is  not  a  party  to  the  action  and  does  not  have 
the  right  to  plead  or  defend  in  the  action,  nor  the  right  to  show 
the  nature  and  extent  of  its  obligation  to  the  defendant,  should 
not  be  prejudiced  in  its  rights  by  such  remarks.    The  rights  of 
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the  parties  to  an  action  should  be  determined  by  the  pleadings 
and  the  evidence  in  the  case  and  not  by  some  extraneous  con- 
sideration. Such  remark  as  that  referred  to,  if  made  purposely 
•could  have  no  other  object  than  to  prejudice  the  jury  against 
the  defendant,  and  is  obviously  improper. 

Further  in  the  impanneling  of  the  jury  counsel  for  the  plaintiff 
asked  several  members  of  the  panel  who  were  later  sworn  as 
jurors  in  the  case  whether  or  not  they  were  connected  with  an 
insurance  company.  Objection  was  made  by  counsel  for  the 
defendant  to  this  line  of  inquiry,  which  the  court  overruled, 
remarking  at  the  same  time  that  counsel  for  the  plaintiff  should 
confine  his  questions  to  liability  insurance  companies.  The  pur- 
pose of  these  questions  is  manifest,  and  it  is  equally  manifest 
that  they  were  improper.  In  permitting  them  to  be  asked  the 
court  clearly  erred.  What  difference  did  it  make  to  the  plaintiff 
whether  an  insurance  company  was  interested  in  the  outcome 
of  the  case  or  not?  Her  rights  were  not  affected  nor  did  they 
depend  upon  any  such  consideration,  and  if  the  trial  had  been 
properly  conducted,  she  could  not  have  been  prejudiced  by  the 
fact  that  an  insurance  company  was  obligated  to  the  defendant 
to  bear  some  part  of  the  judgment  recovered  against  him.  Be- 
sides the  jury- in  all  probability  would  not  have  known  that  an 
insurance  company  was  in  any  way  interested  in  the  case  had 
her  counsel  not  called  their  attention  to  that  fact.  The  sug- 
gestion that  an  insurance  company  was  the  real  party  in  in- 
terest in  the  action,  and  that  the  questions  asked  in  the  impannel- 
ing of  the  jury  were  asked  for  the  purpose  of  safeguarding  the 
rights  of  the  plaintiff,  does  not  appeal  to  us.  On  the  contrary, 
we  believe  that  this  contention  but  thinly  veils  a  subterfuge. 

After  a  very  careful  consideration  of  the  question  presented 
and  an  examination  of  many  authorities  on  the  subject,  we  have 
concluded  that  this  practice  is  improper  and  must  cease.  We 
hope,  therefore,  that  our  conclusion  in  this  Regard,  while  not 
material  to  our  decision  in  this  case,  shall  serve  the  purpose  of 
apprising  all  parties  in  interest  that  in  the  future  we  shall  re- 
gard the  admission  of  evidence  or  statements  of  counsel,  tend- 
ing to  show  that  an  insurance  company  is  interested  in  the  out- 
come of  the  trial,  as  reversible  error. 
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We  think  the  court  erred  in  overruling  the  motion  of  the  de- 
fendant to  direct  a  verdict  for  him,  for  which  reason  the  judg- 
ment is  reversed  and  the  cause  is  remanded  for  further  proceed- 
ings according  to  law. 


UABIUTY  FOR  INJURY  CAUSED  BY  HOLE  IN  STREET. 

Court  of  Appeals  for  Hamilton  County. 

The  City  op  Cincinnati  v.  Josephine  Hilbs. 

Decided,  July  6,  1914. 

2>/egligence — Municipality  Permits  Hole  to  Remain  in  Street — Woman 
Btepa  Into  It  and  is  Injured — Contributory  Negligence  on  Her 
Part  Defeats  Recovery. 

Where  the  city  permits  a  bad  hole  to  remain  in  a  street  and  a  street 
car  passenger,  who  had  knowledge  of  the  existence  of  the  hole, 
steps  into  it  in  alighting  from  the  car  and  is  injured,  the  direct 
cause  of  the  accident  is  not  the  negligence  of  the  city  in  permit- 
ting the  street  to  get  out  of  repair,  but  the  contributing  negli- 
gence of  the  one  so  injured  in  not  observing  proper  care  in  using 
the  street. 

Alfred  Bettman  and  Coleman  Avery,  for  plaintiff  in  error. 
Horace  A,  Reeve,  contra. 

Swing,  J. ;  0.  B.  Jones,  J.,  and  E.  H.  Jones,  J.,  concur. 

This  case  is  in  this  court  on  error  to  the  judgment  of  the  Su- 
perior Court  of  Cincinnati,  wherein  defendant  in  error  recovered 
a  judgment  against  the  plaintiff  in  error  in  the  sum  of  $1,250. 

In  said  court  Josephine  Hiles  brought  her  action  against  the 
Cincinnati  Traction  Company  and  the  city  of  Cincinnati.  The 
action  was  for  damages  for  injuries  received  by  said  Josephine 
Hiles  by  reason  of  a  defect  in  one  of  the  streets  of  Cincinnati, 
to-wit,  Spring  Grove  avenue,  into  which  plaintiff  stepped,  and 
which  resulted  in  quite  a  serious  injury  to  her.  She  alleged 
that  the  hole  in  the  street  into  which  she  stepped  was  at  a  point 
where  the  Cincinnati  Traction  Company  stopped  its  car  on 
which  she  was  a  passenger  and  at  which  point  she  desired  to 
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alight ;  that  the  city  of  Cincinnati  was  guilty  of  carelessness  and 
negligence  in  permitting  said  Spring  Qrove  avenue  to  become 
and  remain  out  of  repair  and  permitting  said  hole  to  remain  and 
be  in  said  pavement,  and  that  said  city  of  Cincinnati  was  careless 
and  negligent  in  that  notwithstanding  it  had  caused  to  be  built 
and  maintained  an  electric  lamp  near  the  said  half-way  stop  for 
the  purpose  of  lighting  said  Spring  Grove  avenue  at  said  point, 
it  negligently  and  carelessly  permitted  the  said  lamp  to  remain 
unlighted  on  the  said  evening  at  the  time  when  said  accident  hap- 
pened to  plaintiff;  that  said  city  in  the  exercise  of  ordinary  care 
was  bound  to  know  that  said  Spring  Qrove  avenue  was  out  of 
repair  and  in  a  dangerous  condition  to  pedestrians  at  the  time 
and  place  where  said  accident  happened  to  the  said  plaintiff. 
She  further  alleged  that  when  she  alighted  from  the  car  she  was 
in  the  exercise  of  due  care  and  caution  and  without  any  negli- 
gence whatever,  but  that  the  said  Cincinnati  Traction  Company, 
defendant,  was  careless  and  negligent  in  stopping  its  said  car 
and  inviting  its  passengers  to  alight  at  a  place  in  Spring  Grove 
avenue  which  was  then  and  there  unsafe  and  dangerous. 

The  Cincinnati  Traction  Company  filed  a  demurrer  to  the  pe- 
tition, on  the  ground  that  it  did  not  state  a  ground  of  action 
against  the  said  company  and  that  there  was  a  misjoinder  of 
parties  defendant.  Said  court  found  this  demurrer  well  taken, 
and  dismissed  the  traction  company,  and  the  case  then  pro- 
ceeded to  trial  against  the  city  of  Cincinnati,  with  the  result 
hereinbefore  stated. 

The  case  was  argued  in  this  court  quite  a  long  time  ago  and 
has  been  under  discussion  by  us  several  times,  and  only  lately 
have  we  arrived  at  a  conclusion  which  is  satisfactory  to  all  the 
members  of  the  court. 

Considerable  evidence  was  heard  on  the  trial,  and  after  a 
careful  consideration  we  are  of  the  opinion  that  there  is  very  lit- 
tle, if  any,  conflict  in  the  evidence.  The  facts  are  substantially 
these:  There  is  no  question  as  to  the  injuries  received  by  the 
plaintiff ;  there  is  no  question  but  that  the  street  was  very  much 
out  of  repair,  not  only  at  the  point  where  the  accident  occurred, 
but  the  street  generally  was  very  much  out  of  repair  and  in 
very  bad  condition.    The  hole  in  the  street  into  which  plaintiff 
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stepped  and  received  her  injuries  was  described  as  being  about 
four  feet  long  and  two  feet  wide,  and  at  some  points  as  deep  as 
eight  inches.  It  was  so  deep,  in  fact,  that  the  rail  and  ties  of 
the  street  car  company  were  exposed  to  view.  The  point  at 
which  the  plaintiff  alighted  was  called  a  half-way  stop.  Not  far 
from  this  halfway  stop  was  a  regular  stop,  and  the  evidence 
shows  that  at  that  point  the  street  was  in  a  safe  condition,  and 
the  evidence  further  shows  that  the  plaintiff  could  have  stopped 
at  this  latter  point  without  any  great  inconvenience  to  herself. 
The  evidence  further  shows  that  the  plaintiff  had  been  living 
opposite  to  the  point  where  she  alighted,  for  some  ten  days  or 
more ;  that  she  had  gotten  on  and  off  the  car  at  this  point  several 
times  previous  to  the  accident  and  that  she  was  familiar  with 
the  condition  of  the  street  at  this  point. 

The  evidence  further  shows  that  the  condition  of  the  street 
was  in  plain  view  from  the  surrounding  houses  and  sidewalks, 
and  was  in  no  way  concealed. 

Under  these  circumstances,  has  plaintiff  any  right  to  recover 
in  this  caseT  We  are  of  the  opinion  that  she  has  not.  She  not 
only  had  knowledge  in  fact,  but  was  bound  to  know  that  the 
street  was  out  of  repair  at  the  point  where  she  alighted  from 
the  car.  It  does  not  appear  that  there  were  any  facts  existing 
at  the  time  she  alighted  which  prevented  her  from  using  the 
knowledge  which  she  had  as  to  the  bad  condition  of  the  street. 
It  seems  to  us  that  she  did  not  exercise  that  ordinary  care  and 
prudence  which  one  is  bound  to  use  in  stepping  onto  a  street 
which  she  knows  to  be  in  an  unsafe  condition. 

Whether  or  not  the  street  car  company  was  guilty  of  negli- 
gence in  the  stopping  of  its  car  at  a  point  in  the  street  where 
the  street  was  in  a  dangerous  condition  and  inviting  the  pas- 
sengers to  alight  at  that  point  and  thereby  became  liable  to 
the  plaintiff,  is  not  here  for  our  consideration,  as  the  plaintiff 
elected  to  proceed  against  the  city  of  Cincinnati,  alone. 

But  it  seems  to  us  that  the  negligence  of  the  city  in  permit- 
ting the  street  to  get  out  of  repair,  was  not  the  direct  cause  of 
the  accident,  but  rather  that  the  contributory  negligence  of  the 
plaintiff  in  not  observing  the  proper  care  on  her  part  in  using 
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the  street,  was  the  direct  cause  of  the  accident  and  therefore 
the  city  could  not  be  held  liable. 

Under  the  facts,  we  think  the  court  below  should  have  di- 
rected the  jury  to  return  a  verdict  for  the  city,  and  that  the 
judgment  should  be  reversed,  and  judgment  entered  in  this 
court  on  that  ground. 

Other  errors  were  assigned,  but  under  the  holding  at  which 
we  have  arrived,  they  are  not  material. 


DISTRfflUTION  OF  RESIDUE  OF  ESTATE. 

Ck)urt  of  Appeals  for  Wood  County. 

Joseph  A.  Holmes  as  Executor  op  the  Will  op  Peter  Fackle- 
MAN,  Deceased,  v.  Heinrich  Fackleman. 

Decided,  May  8,  1913. 

Wills — Construction  of  Devise  of  Residue  Bequeathed  to  Nephews  and 
Nieces. 

The  testator  bequeathed  the  residue  of  his  estate  to  the  children  of  his 
two  sisters,  share  and  share  alike.  Held:  That  the  division  should 
be  made  among  said  children  per  capita  and  not  per  stirpes. 

Fries,  Powel  &  Smiley,  for  plaintiff. 
Benj.  F.  James,  contra. 

KiNSADE^  P.  J. ;  RicHARDS,  J.>  and  Chittenden,  J.,  concur. 

Appeal  from  Court  of  Common  Pleas  of  Wood  County,  Ohio. 

This  was  an  action  in  the  court  of  common  pleas  to  secure 
the  construction  of  the  will  of  Peter  Fackleman,  deceased.  The 
clause  in  dispute  was  paragraph  number  three  of  the  will  which 
reads  as  follows: 

"Third:  I  give,  devise  and  bequeath  all  the  residue  of  my 
estate  after  paying  my  just  debts,  funeral  expenses,  and  erecting 
the  monument  heretofore  mentioned  to  the  children  of  my  sisters, 
Margaret  Fackleman  and  Marion  Fackleman,  to  be  equally 
divided  between  them  share  and  share  alike.  If  any  of  the 
children  of  my  said  sisters  shall  have  died  leaving  children,  then 
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it  is  my  will  that  the  share  of  the  said  child  or  children  of  my 
said  sisters,  Margaret  Fackleman  and  Marion  Fackleman,  shall 
be  equally  divided  among  the  children  of  such  deceased  child 
or  children." 

The  only  portion  of  this  paragraph  to  which  we  need  give 
any  attention  is  the  first  clause.  The  two  sisters  mentioned,  Mar- 
garet and  Marion  Fackleman,  were  dead  at  the  time  of  the  exe- 
cution of  the  will.  One  of  them  had  nine  children  living,  and 
the  other  four.  The  sole  question  is  should  the  estate  of  the 
testator  be  divided  into  two  parts,  one  half  going  to  the  nine 
children  of  one  sister  and  the  other  half  to  the  four  children  of 
the  other  sister,  or  should  the  estate  be  divided  into  thirteen 
parts,  one  thirteenth  going  to  each  child. 

We  are  very  clearly  of  the  opinion  that  the  latter  method  of 
division  is  the  proper  one  under  the  clause  of  the  will  quoted, 
and  we  think  this  conclusion  is  fully  sustained  by  the  following 
cases:  Huston  v.  Crook,  38  0.  S.,  328;  Mooney,  Ouardian,  v. 
Purpus,  Executor,  et  al,  70  0.  S.,  57 ;  Hughes  et  al  v.  Hughes  et 
al,  82  U.  S.,  408  (same  case  in  118  Ky.,  751);  Mclntyre  v. 
Mclntyre,  192  U.  S.,  116. 

We  think  the  authorities  cited,  to  sustain  the  contention  that 
the  estate  should  be  divided  into  two  parts,  one  of  each  to  go 
to  the  children  of  each  sister,  are  not  in  accord  with  the  hold- 
ings of  our  own  Supreme  Court,  nor  in  accord  with  the  language 
of  the  United  States  Supreme  Court  in  the  case  cited  above. 

We  hold  that  the  estate  should  be  divided  into  thirteen  parts, 
and  passed  to  the  children  of  Margaret  and  Marion  Fackleman 
as  an  entire  class,  share  and  share  alike  as  stated  in  the  will,  each 
taking  a  thirteenth  part. 
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STATE  NOT  ANSWERABLE  FOIL  INJURIES  SUSTAINED  AT  THE 

HANDS  or  ITS  OrriCERS. 

Circuit  Court  of  Cuyahoga  County. 
Ellen  Hunt  v.  State  op  Ohio.* 

Decided,  May  22,  1912. 

Damages  for  Incarceration  in  Hospital  for  Insane — Action  Against  State 
Can  Not  he  Maintained, 

1.  The  state  is  not  answerable  In  damages  to  an  Individual  for  an  injury 

resulting  from  misconduct  or  unauthorized  exercise  of  power  by  its 
officers  and  agents  in  governmental  matters. 

2.  Notwithstanding  an  enabling  act  authorizing  the  suit  to  be  brought, 

a  petition  asking  damages  for  the  alleged  wrongful  act  of  a  pro- 
bate Judge  in  adjudging  the  plaintiff  insane  and  for  acts  of  vio- 
lence and  other  forms  of  mistreatment  claimed  to  have  been  in- 
flicted upon  her  by  the  officers  and  employees  of  a  state  hospital 
where  she  was  committed,  does  not  state  a  cause  of  action. 

NiMAN,  J. ;  Winch,  J.,  and  MarviN;  J.,  concur. 

On  the  17th  day  of  May,  1911,  the  Legislature  passed  an  act, 
entitled,  **An  act  for  leave  to  sue  the  state  of  Ohio,  to  adjudi- 
cate a  claim  of  Miss  Ellen  Hunt,''  and  which  was  in  the  follow- 
ing language: 

'*  Whereas,  one  Ellen  Hunt,  of  Cleveland,  Ohio,  was  herein- 
before, to-wit,  on  the  2d  day  of  September,  1897,  adjudged  in- 
sane and  committed  to  the  Cleveland  State  Hospital  for  the  in- 
sane; and 

**  Whereas,  said  Ellen  Hunt  claims  said  adjudication  and 
said  commitment  were  illegal;  and 

**  Whereas,  said  Ellen  Hunt  claims  to  have  suffered  great 
damage,  thereby;  now  therefore, 

^'Be  it  Enacted  by  the  General  Assembly  of  the  State  of  Ohio : 

**  Section  1.  That  the  said  Ellen  Hunt  be  and  she  is  hereby 
permitted  and  empowered  to  commence  an  action  in  the  Court 
of  Common  Pleas  of  Cuyahoga  County  against  the  state  of  Ohio, 
that  the  said  claim  as  hereinbefore  set  forth  may  be  properly 
determined ;  service  of  process  shall  be  made  upon  the  attorney-. 

'Tied  without  opinion,  Hunt  v.  State,  88  Ohio  State,  599. 


I 
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general  who  shall  represent  the  state  in  this  action.  Should  the 
said  Ellen  Hunt  recover  judgment  in  said  action,  then  in  that 
event  the  Auditor  of  State  is  authorized  and  directed  to  issue  a 
warrant  for  the  amount  of  such  recovery  and  costs  in  favor  of 
said  Ellen  Hunt." 

After  this  act  was  passed,  Ellen  Hunt  brought  suit  in  the 
court  of  common  pleas  against  the  state  of  Ohio,  and  in  her 
amended  petition  sought  to  recover  damages  for  the  alleged 
wrongful  act  of  the  probate  judge  of  Cuyahoga  county  in  adjudg- 
ing her  insane,  and  for  acts  of  violence  and  other  forms  of  mis- 
treatment claimed  to  have  been  inflicted  upon  her  by  the  officers 
and  employees  of  the  Cleveland  State  Hospital  where  she  was 
committed. 

A  demurrer  to  the  amended  petition  was  filed  by  the  state  on 
the  ground  that  it  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action  against  the  defendant  in  favor  of  the  plaintiff. 

The  demurrer  was  sustained,  and  the  plaintiff  not  desiring  to 
amend  or  further  plead,  judgment  was  entered  thereon  against 
her.  This  proceeding  in  error  is  prosecuted  to  reverse  the  said 
judgment. 

The  act  in  question  attempted  to  create  no  cause  of  action. 
Reference  to  the  preamble  shows  that  the  Legislature  merely 
recognized  that  the  plaintiff  in  error  claimed  to  have  been  il- 
legally adjudged  insane  and  committed  to  the  state  hospital  for 
the  insane,  and  to  have  suffered  great  damage  thereby.  The 
bar  that  stood  in  the  way  of  her  suing  the  state  was  removed, 
in  order  that  her  claim  might  be  determined.  The  validity  of 
her  claim  was  in  no  way  recognized  or  approved.  This  was  left 
to  be  dealt  with  bv  the  courts,  and  determined  by  reference  to  es- 
tablished  legal  principles. 

The  principle  of  law  that  the  state  is  not  answerable  in  dam- 
ages to  an  individual  for  an  injury  resulting  from  misconduct 
or  unauthorized  exercise  of  power  by  its  officers  and  agents  in 
governmental  matters,  is  universally  established.  The  rule  and 
the  reason  therefor  are  stated  by  Story,  in  his  work  on  Agency 
(9th  Ed.),  Section  319,  in  this  language: 
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'^It  is  plain  that  the  government  itself  is  not  responsible  for 
the  misfeasance,  or  wrongs,  or  negligences,  or  omissions  of  duty 
of  the  subordinate  officers  or  agents  employed  in  the  public  serv- 
ice, for  it  does  not  undertake  to  guarantee  to  any  persons  the 
fidelity  of  any  of  the  officers  or  agents  whom  it  employs;  since 
that  would  involve  it  in  all  its  operations,  in  endless  embarrass- 
ments and  difficulties,  and  losses,  which  would  be  subversive  of 
the  public  interests." 

See  also,  Leuns  v.  State,  96  N.  T.,  71 ;  Bain  v.  State,  86  N.  C, 
49;  College,  etc.,  v.  Cleveland,  12  0.  S.,  375;  Cincinnati  v.  Cam- 
eron, 33  O.  S.,  336;  Robinson  v.  Greenville,  42  0.  S.,  625. 

Under  this  principle  of  law,  the  amended  petition  of  the 
plaintiff  in  the  court  below  stated  no  cause  of  action  against  the 
defendant,  the  state  of  Ohio,  and  the  demurrer  was  properly  sus- 
tained. 


ACTION  ON  COCNOVI T  NOTE  ONCE  IN  JUDGMENT. 

Circuit  Court  of  Wood  County. 

HuBBABD  S.  Woodbury  v.   Fred   J.   Bollmeyer   &   Co.   and 

J.  H.  Sherwood  et  al. 

Decided,  May  3,  1912. 

Fromi880ry  Notes — Judgment  on  Cognovit  Note  Vacated  and  New  Trial 
Granted — Competency  of  Testimony  of  the  Widow  of  One  of  the 
Makers — Burden  of  Proof. 

1.  In  an  action  on  a  promissory  note,  where  one  of  tlie  makers  is 

denying  that  he  executed  the  note  or  that  there  was  consideration 
therefor,  it  is  not  error  to  permit  the  widow  of  the  other  maker 
to  testify  as  to  certain  matters  which  arose  between  herself  and 
her  husband  when  no  other  person  competent  to  be  a  witness  was 
present 

2.  Where  Judgment  taken  on  a  cognovit  note  is  vacated  and  a  new 

trial  awarded  with  the  assent  of  counsel,  and  one  of  the  defendants 
is  denying  consideration,  the  case  stands  as  though  no  judgment 
had  ever  been  entered,  and  the  burden  of  proof  follows  the  rule 
laid  down  in  81  Ohio  State,  121. 

L.  H.  Morgam,  and  Ladd  (&  James,  for  plaintiff  in  error. 
F.  H.  Wolf  and  N.  B.  Harrington,  oontra. 
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KiNKADE,  J. ;  WiLDMAN,  J.,  and  RiCHARDS,  J.,  CODCUr. 

Error  to  the  Court  of  Common  Pleas  of  Wood  County,  Ohio. 

This  is  a  proceeding  in  error  to  reverse  a  judgment  of  the 
court  of  common  pleas  entered  in  favor  of  the  defendant  in 
error,  J.  H.  Sherwood,  in  an  action  based  upon  a  promissory 
note.  At  the  ]\Iay  term,  1908,  of  the  Court  of  Common  Pleas  of 
Wood  County,  Ohio,  plaintiff  in  error,  Hubbard  S.  Woodbury, 
took  judgment  upon  a  cognovit  note  against  all  of  the  defend- 
ants in  this  action.  At  the  same  term,  in  July,  1908,  J.  H.  Sher- 
wood sought  to  have  this  judgment  vacated  as  against  him,  setting 
up  that  he  had  a  valid  defense  thereto,  to- wit :  that  he  had  never 
executed  the  note,  and  that  the  same  was  without  consideration. 
A  hearing  was  had  at  that  term  and  a  finding  made  in  favor 
of  Sherwood  upon  that  application.  The  journal  entry  covering 
the  action  of  the  court  at  that  time  appears  to  have  been  pre- 
pared by  Handy  &  Wolf,  counsel  for  Sherwood,  and  to  have 
been  approved  by  Lewis  W.  Morgan,  attorney  for  Hubbard  S. 
Woodbury. 

Instead  of  following  the  usual  practice  of  suspending  the 
judgment  pending  hearing  of  the  question  as  to  the  validity  of 
the  defense  presented  by  Sherwood,  the  journal  entry  approved 
by  counsel  for  both  sides  as  stated,  goes  much  further  than  is 
usual  and  vacates  the  judgment  and  grants  Sherwood  a  new 
trial.  After  reciting  that  the  court  has  had  presented  evidence 
tending  to  show  that  a  defense  existed  in  behalf  of  Sherwood, 
to-wit,  that  he  never  executed  the  note,  that  his  signature 
thereto  was  a  forgery,  and  that  he  should  be  given  an  opportu- 
nity to  defend,  the  entry  says: 

**It  is  therefore  adjudged  that  said  judgment  be  and  the 
same  is  hereby  opened  up  and  vacated  and  a  new  trial  is  granted 
to  the  said  J.   H.   Sherwood." 

Then  follows  a  statement  preserving  liens,  etc.,  pending  the 
trial,  usually  found  in  entries  of  this  character.  No  exception 
was  taken  to  this  action  of  the  court.  Following  the  vacating 
of  the  judgment,  the  ease  was  continued  for  nine  terms. 

The  amended  answer  of  Sherwood  was  filed  in  February;  1911, 
setting  up  the  fact  that  he  had  never  executed  the  note,  that 
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his  signature  thereto  was  a  forgery  and  that  the  note  was  with- 
out consideration.  The  case  coming  for  trial  at  the  May  term, 
1911,  was  submitted  to  a  jury  on  June  8th,  and^  a  verdict  was 
rendered  in  favor  of  the  defendant  Sherwood.  A  motion  for 
a  new  trial  was  overruled  and  judgment  entered  on  the  verdict. 

Two  grounds  are  assigned  here  why  this  judgment  should 
be  reversed.  First,  it  is  said  that  the  court  admitted  incom- 
petent evidence  in  this :  that  it  permitted  the  wife  of  BoUmeyer, 
who  was  the  daughter  of  one  of  the  makers  of  the  note,  to 
testify  in  the  case,  and  also  permitted  Sherwood  to  testify,  and 
it  is  said  in  view  of  the  fact  that  Fred  J.  Bollmeyer  was  at  the 
time  of  the  trial  dead,  and  in  view  of  the  further  fact  that 
Mrs.  Bollmeyer  was  testifying  to  certain  matters  which  arose 
between  herself  and  her  husband  when  no  other  person  com- 
petent to  be  a  witness  was  present,  that  the  evidence  of  both 
of  these  witnesses  was  incompetent.  It  is  not  contended  that 
Woodbury  is  the  assignee  of  the  deceased  maker,  Bollmeyer, 
but  it  is  said  that  the  relation  of  the  parties  is  such  that  he 
falls  within  the  spirit  of  the  law  prohibiting  parties  thus  related 
from  testifying.  We  are  unable  to  sustain  the  contention  of 
counsel  for  plaintiff  in  error  as  to  either  point.  We  think  the 
testimony  of  both  witnesses  was  competent. 

The  other  ground  upon  which  it  is  sought  to  have  the  judg- 
ment reversed  is  that  the  court  committed  an  error  in  saying 
to  the  jury  in  the  charge,  that  the  burden  was  upon  the  plaintiff 
to  maintain  his  cause  of  action  against  Sherwood  by  a  prepon- 
derance of  the  evidence.  Counsel  for  plaintiff  in  error  contends 
that  a  different  rule  applies  in  a  case  of  this  kind  where  a 
judgment  is  opened  up  and  a  defense  thereto  let  in,  than  would 
apply  if  it  were  an  action  upon  the  note  by  Woodbury  against 
Sherwood,  and  insists  that  in  this  action  the  burden  is  upon 
Sherwood  to  maintain  by  a  preponderance  of  evidence  the  de- 
fense to  the  judgment  which  he  claims,  and  counsel  intimate  in 
argument  that  perhaps  the  defendant  should  be  required  to 
establish  a  defense  other  than  a  mere  denial  of  the  plaintiff's 
claim. 

We  are  unable  to  agree  with  this  position.  It  is  our  opinion 
that  when  the  judgment  is  suspended  and  particularly  in  this 
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oase  where,  with  the  assent  of  counsel,  the  judgment  is  vacated 
in  the  journal  entry  and  a  new  trial  granted,  that  the  case 
stands  between  the  plaintiff  and  Sherwood  precisely  as  though 
no  judgment  had  ever  been  entered  and  that  the  plaintiff  has 
the  burden  of  proof  to  sustain  his  cause  of  action  by  a  prepon- 
derance under  the  rule  stated  in  Oinn,  Admr.,  v.  Dolan,  81  0.  S., 
121. 

We  think  the  court  of  common  pleas  stated  the  rule  correctly 
as  to  the  burden  of  proof  in  the  charge  to  the  jury,  and  finding 
no  error  in  the  case  prejudicial  to  the  plaintiff  in  error,  the 
judgment  of  the  court  of  common  pleas  will  be  affirmed. 


GARAGES  INCLUDED  IN  TtlE  GLASS  OP  SHEDS  OR  BARNS. 

Circuit  Court  of  Cuyahoga  County. 

Joseph  Gross  v.  Isador  Whitblaw. 

Decided,  May  22.  1912. 

Building  Restrictions — Garage  is  a  Shed  or  Barn — Estoppel. 

1.  A  garage  may  not  be  built  upon  a  lot  restricted  against  the  build- 

ing of  sheds  and  barns. 

2.  Failure  by  one  lot  owner  to  object  to  the  building  by  others  of 

garages  upon  14  out  of  800  lots  in  an  allotment  as  to  which  a  uni- 
form plan  of  Improvements  and  restrictions  has  been  adopted  for 
the  benefit  of  all  the  lots,  will  not  estop  said  lot  owner  from  en- 
forcing the  restriction  with  respect  to  another  lot  in  his  neighbor- 
hood. 

Hidy,  Klein  •d:  Harris  and  H.  Emng,  for  plaintiff. 
Fred  Desberg,  contra. 

Winch,  J. ;  Marvin,  J .,  and  Niman,  J.,  concur. 

This  action  was  brought  to  prevent  the  defendant  from  build- 
ing an  automobile  garage  for  his  own  private  use  upon  his  prem- 
ises which  are  situated  on  South  Boulevard  in  the  city  of  Cleve- 
land. 
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Defendant's  lot  is  one  of  some  eight  hundred  lots,  all  of  which 
are  subject  to  the  same  restrictions,  imposed  by  the  original  pro- 
prietor, who  laid  out  the  entire  property  for  select  residence 
purposes. 

To  accomplish  this  it  was  provided  by  deeds  to  purchasers  in 
this  allotment  that  the  several  lots  should  each  and  all  be  used 
for  residence  purposes  only,  that  no  intoxicating  Uquor  should 
ever  be  sold  upon  them,  that  no  building  should  be  erected  cost- 
ing less  than  $3,000  nor  nearer  the  street  line  than  thirty  feet, 
and  that  no  shed,  barn  or  shop  should  be  erected  or  placed  on 
any  of  said  lots.  By  the  deeds  only  hedges  or  iron  fences  are 
permitted,  none  to  be  nearer  the  street  than  forty  feet. 

The  garage  proposed  to  be  built  by  defendant  will  cost  $1,000 
or  $1,200. 

This  structure  can  not  be  built  because  of  two  prohibitions 
contained  in  the  restrictions :  it  is  a  building  which  will  cost  less 
than  $3,000  and  it  comes  within  the  meaning  of  the  general 
words  *'shed  and  barn." 

The  derivation  of  the  word  ''shed"  indicates  that  it  is  a  place 
erected  for  shelter  and  the  word  is  frequently  compounded  with 
other  words  indicating  the  things  usually  sheltered  in  it,  as 
**wood  shed,  carriage  shed,  cow  shed,"  etc.  If  automobiles  are 
sheltered  in  a  building  designed  to  shelter  them,  such  building 
may  properly  be  called  an  automobile  shed,  and  in  common 
speech  one  frequently  hears  this  expression,  though  owners  of 
automobiles  and  such  sheds  have  imported  the  French  word 
** garage,"  which  they  use  more  commonly  these  days  in  speak- 
ing of  the  building  in  which  they  keep  their  automobiles,  which 
latter  they  commonly  call  motors.  It  is  a  matter  of  taste  or 
style. 

The  word  ''barn"  originally  meant  a  place  where  farm  pro- 
duce is  stored,  but  many  people  in  the  city  call  the  building  in 
which  they  keep  their  horses  and  carriages  a  barn,  while  more 
properly  it  should  be  called  a  stable,  though  some  have  both 
stables  and  carriage  sheds  or  carriage  houses,  as  they  prefer  to 
call  them. 
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The  evident  intention  of  the  general  restriction  imposed  on  all 
the  lots  in  this  neighborhood  is  to  keep  the  back  yards  free  from 
such  buildings  as  are  commonly  erected  in  back  yards.  The  re- 
striction was  drafted  before  automobiles  had  come  into  common 
use,  but  can  it  be  said  that  defendant  may  build  a  structure 
which  he  calls  a  garage  as  long  as  keeps  an  automobile,  and  a 
shed  or  barn  after  he  disposes  of  his  automobile  and  stores  some- 
thing else  in  it? 

The  particular  use  to  which  he  proposes  to  put  this  building 
does  not  change  its  character  completely;  it  is  still  a  shed. 

In  evidence  it  was  shown  on  the  trial  that  there  are  fourteen 
lots  among  the  eight  hundred  in  this  allotment  on  which  garages 
have  been  built  without  objection  being  made  by  plaintiff.  One 
is  across  the  street  from  plaintiff's  premises  and  another  in  the 
same  block.  Defendant's  lot  is  immediately  in  the  rear  of 
plaintiff's  lot. 

It  is  claimed  by  defendant  that  because  plaintiff  never  at- 
tempted to  enjoin  the  erection  of  said  fourteen  garages,  he  is 
estopped  from  asking  the  enforcement  of  the  restriction  to  the 
defendant's  deed. 

The  doctrine  of  estoppel  is  not  to  be  applied  here.  Had  the 
plaintiff  erected  any  of  these  fourteen  garages,  or  built  one  on 
his  own  premises,  he  would  not  come  into  court  with  clean 
hands  and  should  have  no  relief;  or,  if  garages  had  been 
built  on  so  many  lots  that  it  appeared  that  the  prohibition  had 
been  waived  by  mutual  consent,  and  that  the  character  of  the 
neighborhood  had  changed,  a  court  of  equity  would  be  slow  in 
enforcing  the  restriction  as  to  one  particular  lot;  but  we  see  no 
reason  why  plaintiff  in  this  case  is  not  entitled  to  the  relief  he 
prays  for,  and  judgment  is  rendered  for  him. 
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MONEY  NOT  EQUITABLY  DUE  SHOULD  NOT  BE  RECOVERED 

Court  of  Appeals  for  Hamilton  County. 

Caroline  Bauer  v.  Louis  E.  Nickol  et  al. 

Decided,  July,  1914. 

Equity — Refusal  to  Hold  Mortgagor  Except  as  Indemnitor — AppHcor 
tion  of  the  Principle  that  "He  Who  Seeks  Equity  Must  do  Equity,** 

The  mortgage  which  the  plaintiff  seeks  to  foreclose  in  this  case  can  be 
regarded  only  in  the  light  of  an  indemnity,  and  under  the  equity 
rule  that  "if  money  is  not  equitably  due  it  ought  not  to  be  re- 
covered," the  petition  is  dismissed  at  plaintiff's  costs. 

Oscar  W.  Kuhn,  for  plaintiff. 

Stephen  W,  Jones  and  Edward  A,  Tepe,  contra. 

Jones,  E.  H.,  J.;  Swing,  P.  J.,  concurs;  Jones,  0.  B.,  J., 
not  sitting. 

**Thi8  is  an  equitable  action,  and  if  the  money  is  not  equi- 
tably due  it  ought  not  to  be  recovered. ' ' 

This  is  the  first  sentence  in  an  opinion  by  Judge  Welch  in 
the  case  of  White,  Adm'r,  v.  Turpin,  16  0.  S.,  270. 

The  above  case  was  tried  in  this  court  on  appeal  from  the 
court  of  common  pleas,  and  is  an  action  brought  by  the  plaintiff 
for  the  foreclosure  of  a  mortgage  and  marshaling  of  liens.  The 
nature  of  the  action  can  be  briefly  described  by  quoting  from  the 
defeasance  clause  of  the  mortgage  which  is  the  basis  of  the  ac- 
tion: 

**  Provided  Nevertheless,  That  whereas  the  said  Caroline  Bauer 
has  advanced  as  a  loan  to  Louis  E.  Nickol,  the  husband  of  the 
said  Josephine  B.  Nickol,  the  sum  of  $2,500  with  which  to  en- 
able him  to  build  upon  the  premises  of  said  Caroline  Bauer, 
known  as  No.  2811  Woodbarn  avenue,  Walnut  Hills,  Cincinnati, 
Ohio,  certain  new  bakeovens  for  the  use  of  Louis  E.  Nickol  in 
carrying  on  a  bakery  in  said  premises,  and  to  make  certain  other 
repairs,  alterations  and  improvements  in  and  upon  said  prem- 
ises which  the  said  Louis  E.  Nickol  has  agreed  to  take  under 
a  lease  from  the  said  Caroline  Bauer  for  a  period  of  ten  years 
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from  the  1st  day  of  June,  1909.  And  whereas  the  said  Caroline 
Bauer  in  order  to  obtain  the  said  $2,500  has  been  compelled  to 
mortgage  her  said  premises  tx)  the  East  Walnut  Hills  Building 
&  Loan  Company  by  the  terms  of  which  mortgage  she  is  to 
make  certain  weekly  payments  of  dues,  interest  and  premiums 
until  said  loan  is  repaid  in  full.  And  whereas  the  said  Louis 
E.  Aickol  has  agreed  to  repay  said  loan  by  assuming  and  agree- 
ing to  pay  the  loan  of  Caroline  Bauer  to  the  East  Walnut  Hills 
Building  &  Loan  Company  and  an  additional  weekly  payment  of 
$2.50  on  tLe  principal;  now  if  the  said  Louis  E.  Nickol  shall 
j>ay  said  loan  in  manner  and  form  as  agreed  to  be  paid  by  the 
sfiid  Caroline  Bauer,  including  the  additional  weekly  payment  of 
$2.50  lor  the  purpose  of  hastening  the  payment  of  said  loan, 
I  hen  this  mortgage  shall  be  void;  and  in  case  of  default  in  mak- 
iri.;  any  of  said  weekly  payments  to  the  said  East  Walnut  Hills 
Building  &  Loan  Company  on  said  mortgage,  the  said  Caroline 
Bauer  sliall  have  the  immediate  right  to  foreclose  this  mortgage 
and  recover  for  the  full  amount  that  may  be  due  upon  the  mort- 
^L^age  given  by  the  said  Caroline  Bauer  to  the  said  East  Walnut 
Hills  Building  &  Loan  Company  at  that  time.'' 

The  defendant,  Louis  E.  Nickol,  occupied  the  premises  leased 
to  him  by  plaintiff  herein,  and  conducted  a  bakery  therein,  for 
about  fifteen  months,  when  he  failed  in  business  and  was  declared 
a  bankrupt.  We  find  that  up  to  the  time  of  his  said  failure, 
he  complied  with  his  agreement  and  paid  to  the  building  associa- 
tion the  dues,  interest  and  premium  and  an  additional  $2.50 
per  week  upon  the  principal  of  said  loan.  In  addition  to  the 
$2,500  borrowed  by  Mrs.  Bauer  from  the  building  association, 
Mr.  Nickol  spent  in  making  the  improvements  upon  her  prop- 
erty $800  of  his  own  money.  His  rent  was  paid  at  the  rate  of 
$60  per  month,  according  to  the  terms  of  the  lease.  About 
half  the  cost  of  the  improvements  was  paid  by  him  during  his 
brief  tenancy.  Shortly  after  he  became  a  bankrupt  and  was 
forced  to  quit  business.  Mrs.  Bauer,  his  lessor,  assumed  charge 
of  her  property  and  make  a  new  lease  to  one  Anthony  Lass,  for 
a  term  of  five  years,  at  $90  per  month. 

The  defendant,  Josephine  B.  Nickol,  is  the  wife  of  Louis  B. 
Nickol,  and  executed  the  mortgage  herein  sought  to  be  fore- 
closed, upon  her  individual  property,  as  a  guaranty  to  Mrs. 
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Bauer  that  the  terms  of  the  lease  would  be  complied  with  by  her 
husband.  The  lease  provided  that  the  bakeovens  and  other 
improvements,  when  made,  should  be  a  part  of  the  real  estate, 
and  become  the  property  of  the  lessor,  Mrs.  Bauer.  No  issue  is 
made  as  to  her  right  and  title  to  said  improvements. 

Judge  Welch,  in  the  opinion  in  the  case  of  White,  Admr.,  v. 
Turpin,  supra,  asks  the  question :  ' '  In  equity  and  justice  then, 
ought  this  money  to  be  paid  a  second  time  by  the  administra- 
tor?" The  question  before  us  is  a  similar  one,  viz:  In  equity 
and  justice  ought  Mrs.  Nickol  be  compelled  to  pay  the  balance 
due  on  the  loan  from  the  building  association!  A  strict  con- 
struction of  her  contract  would  possibly  require  an  affirmative 
answer,  but  the  day  is  past,  if  any  day  there  ever  was,  when 
one  must  be  awarded  the  '* pound  of  flesh"  for  the  sole  reason 
that  it  is  ''so  nominated  in  the  bond."  It  has  long  been  a 
familiar  maxim  in  equity  that  ''he  who  seeks  equity,  must  do 
equity." 

The  demand  of  plaintiff  in  this  action  is  harsh,  unreasonable 
and  unjust. 

Mrs.  Bauer  will  receive  during  the  Ave  years  term  for  which 
Mr.  Lass  has  rented  her  property  in  additional  rent  which  will 
accrue  to  her  by  reason  of  the  improvements  made  on  her  prop- 
erty by  Mr.  Nickol,  sufficient  money  to  pay  the  balance  due  to 
the  East  Walnut  Hills  Building  &  Loan  Company  on  her  loan ; 
then  she  will  still  have  the  property  and  the  rentals  therefrom 
for  many  years  to  come.  She  has  made  no  offer,  whatever,  to 
the  defendant,  Mrs.  Nickol,  either  of  the  premises  or  of  the  ad- 
ditional rents  derived  or  to  be  derived  from  the  improvements 
made  therecm.  So  far  as  the  proceedings  in  this  court  show, 
there  has  been  no  offer  or  tender  of  any  nature  made  by  the 
plaintiff,  and  no  disposition  manifested  by  her  to  work  out  a 
just  solution  of  the  situation  which  Mr.  Nickol 's  unforeseen  busi- 
ness reverses  and  bankruptcy  brought  about. 

We  hold  that,  in  view  of  the  unexpected  developments  of  the 
ease  and  the  short  duration  of  Mr.  Nickol 's  tenancy  it  can  not 
be  successfully  contended  that  Mrs.  Nickol  could  be  held  under 
her  mortgage,  except  as  an  indemnitor  against  loss  on  the  part 
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of  Mrs.  Bauer.  **In  ascertaining  the  intention  of  the  parties 
the  court  must  take  into  consideration  not  only  the  language 
of  the  contract,  but  the  situation  of  the  parties  and  the  circum- 
stances surrounding  them  at  the  time  the  contract  was  made" 
(22  Cyc,  85).  Applying  this  rule,  we  are  of  the  opinion  that 
the  most  a  court  of  equity  could  say  for  the  mortgage  held  by 
Mrs.  Bauer  is  that  it  can  only  be  regarded  in  the  light  of  an 
indemnity,  the  office  of  which  is  to  protect  Mrs.  Bauer  from  any 
actual  loss  by  reason  of  the  transaction.  In  the  trial  of  the  ease 
no  effort  was  made  to  show  that  any  loss  was  sustained  by  Mrs. 
Bauer.  She  suffered  no  loss  by  the  transaction.  On  the  con- 
trary, we  think  the  evidence  shows  that  she  gained  thereby.  The 
money  sought  to  be  recovered  by  her  is,  therefore,  not  equitably 
due,  and  as  said  by  Judge  Welch,  ''If  the  money  is  not  equitably 
due,  it  ought  not  to  be  recovered. ' ' 

The  petition  of  plaintiff  will  be  dismissed  at  her  costs,  and 
defendants  may  go  hence  without  day. 


BARRING  OF  A  CLAIM  AGAINST  HEIRS  OF  A  TRUSTEE. 

Court  of  Appeals  for  Hamilton  County. 

Kate  Robson  et  al  v.  Fannie  R.  Evans  et  al. 

Decided,  June  15,  1914. 

Trusts — Running  of  the  Statute  of  Limitations — As  to  a  Claim  Against 
the  Estate  of  a  Trustee — Bar  Not  Prevented  from  Falling  by  Con- 
tinuation of  the  Trust — Partition — Sections  10876-7-8. 

Beneficiaries  under  a  trust  can  not  maintain  an  action  against  the 
heirs  and  legatees  of  the  deceased  trustee  or  enforce  a  claim 
against  their  interest  in  the  trust  property,  where  no  claim  was 
asserted  against  his  estate  within  the  time  fixed  by  the  laws  of 
administration. 

Bettinger,  Schmitt  tfc  Kreis,  for  plaintiffs. 
Herman  P.  Goehel  and  Oliver  M.  Dock,  contra. 

Jones,  O.  H.,  J. ;  Swing,  J.,  and  Jones,  E.  H.,  J.,  concur. 
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William  Robson,  a  resident  of  Newport,  Kentucky,  died  in 
May,  1880,  leaving  a  considerable  estate  consisting  of  both  per- 
sonal property  and  real  estate  situated  in  Kentucky  and  Ohio. 
By  his  will,  probated  in  Campbell  county,  Kentucky,  an  authen- 
ticated copy  of  which  was  filed  in  Hamilton  county,  after  mak- 
ing certain  devises  and  bequests  he  devised  and  bequeathed  all 
the  remainder  of  his  real  and  personal  estate  in  equal  shares 
to  his  five  children  and  to  a  granddaughter,  who  was  the  only 
representative  of  a  deceased  son. 

Shortly  after  the  death  of  William  Robsou  an  arrangement 
was  made  among  his  devisees  whereby  it  was  agreed  that  no  par- 
tition or  division  of  the  real  or  personal  property  should  be  had 
for  ten  years,  but  that  it  should  be  taken  charge  of,  managed 
and  controlled  by  one  of  the  sons,  Charles  Robson,  for  the  bene- 
fit of  all.  Under  this  management  Charles  Robson  took  posses- 
sion of  the  real  and  personal  estate  and  managed  the  same  up 
to  the  time  of  his  death  in  October,  1897. 

Shortly  after  the  death  of  Charles  Robson  it  was  agreed  by 
the  interested  parties  that  George  A.  Robson,  his  brother,  should 
succeed  Charles  Robson  as  trustee  under  the  previous  arrange- 
ment and  that  he  should  hold  and  manage  all  of  the  property 
for  the  benefit  of  all,  as  had  been  done  by  his  deceased  brother. 

At  that  time  Kate  Robson,  the  widow  of  Charles  Robson,  as 
his  executrix  rendered  an  account  and  obtained  a  receipt  for 
stocks,  notes  and  bonds  turned  over  to  George  A.  Robson  as 
such  trustee,  and  also  made  to  him  a  cash  payment  which  rep- 
resented the  income  collected  by  her  after  the  death  of  Charles 
Robson  and  before  the  appointment  of  George  A.  Robson  as 
such  trustee.  It  being  discovered  later  that  the  amount  of 
this  cash  payment  was  larger  than  it  should  have  been,  George 
A.  Robson  repaid  to  her  the  amount  of  such  overpayment. 

George  A.  Robson  continued  to  act  as  trustee  up  to  the  time 
of  his  death  which  occurred  about  a  year  later,  and  after  that 
time  a  new  trustee  who  is  still  acting  was  agreed  upon. 

Under  the  will  of  Charles  Robson.  which  was  probated  in 
November,  1897,  he  devised  and  bequeathed  all  of  his  property, 
which  included  his  one-sixth  share  of  the  estate  of  his  father 
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William  Bobson,  to  his  widow  EateBobson  for  life,  and  after 
her  death  to  their  children.  This  widow  and  children  as  plaint- 
iffs, in  December,  1910,  filed  a  petition  praying  for  partition 
of  the  real  estate  devised  by  William  Robson  and  that  the  one- 
sixth  interest  which  belonged  to  them  by  virtue  of  the  will  of 
their  father  Charles  Robson  be  set  off  to  them  in  severalty. 

To  this  petition  a  cross-petition  was  filed  containing  two 
causes  of  action,  the  first  of  which  set  out  certain  facts  as  to 
the -description  of  the  real  estate  and  aa  to  he  charges  made 
against  some  heirs,  and  as  to  the  relationship  of  the  parties, 
none  of  which  raised  questions  involved  in  this  appeal. 

Under  the  second  cause  of  action  the  cross-petitioners  charge 
that  Charles  Robson  as  trustee  during  his  lifetime  collected  large 
sums  of  money  as  rents  and  income  from  the  real  and  personal 
property  for  which  he  did  not  account  to  the  beneficiaries  of  the 
trust ;  that  he  also  did  not  acecount  for  all  the  personal  proper- 
ty which  came  into  his  possession  and  that  the  plaintiffs  after 
his  death  as  his  heirs  have  failed  to  so  account  to  defendants 
for  such  personal  property  or  to  turn  over  the  rents,  income 
and  profits  thereof  to  them,  although  requested  so  to  do;  they 
pray  that  the  plaintiffs  may  be  required  to  render  such  an  ac- 
count, and  that  their  interest  in  the  real  estate  be  charged  with 
the  amounts  found  due  on  such  account,  and  if  the  account  ex- 
ceeds the  distributive  share  of  the  plaintiffs  then  they  pray  for 
judgment  against  them  for  the  amount  of  such  excess. 

This  case  was  disposed  of  below  upon  demurrer,  and  was 
brought  into  this  court  by  the  defendants  on  appeal,  and  all  of 
the  questions  presented  here  are  raised  upon  the  demurrer  to 
the  second  cause  of  action  set  out  in  the  petition. 

There  is  no  claim  made  that  the  widow  and  children  of  Charles 
Robson,  plaintiffs  herein,  themselves  collected^  any  money  either 
as  trustees  or  tenants  in  common  of  the  real  estate,  or  as  joint 
owners  of  the  personal  property,  for  which  they  have  not  ac- 
counted. The  defendants  are  seeking  to  hold,  against  the  share 
of  the  property  to  which  they  are  entitled  under  the  will  of 
Charles  Robson,  claims  for  money  which  they  allege  Charles 
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Bobson  had  collected  or  obtained  possession  of  and  failed  to 
account  for  to  them. 

Under  the  family  arrangement  Charles  Robson  was  the  trustee 
of  an  express  trust.  His  position  as  trustee  ended  at  his  death 
and  he  was  succeeded  by  a  new  trustee  in  the  person  of  his 
brother.  The  claim  made  by  defendants  against  the  plaintiffs  is 
not  to  account  for  money  collected  or  property  received  by  them 
either  as  trustees  or  co-tenants  since  the  death  of  Charles  Rob- 
son.  The  gist  of  their  action  is  the  failure  of  Charles  Robson 
to  properly  account  for  the  money  and  property  received  by 
him  as  such  trustee  during  his  lifetime.  Upon  his  death,  al- 
though the  trust  continued  to  exist,  his  trusteeship  terminated 
and  it  became  the  duty  of  his  executrix  to  turn  over  to  the 
succeeding  trustee  all  of  the  property  of  said  trust  and  to  ren- 
der to  him  a  complete  account  of  her  administration;  and  at 
the  same  time,  it  became  the  duty  of  the  succeeding  trustee,  or 
upon  his  failure  the  duty  of  the  beneficiaries  to  demand  such  an 
accounting  from  the  executrix  of  the  estate  of  Charles  Robson. 
At  his  death  whatever  was  owing  from  him  to  the  beneficiaries  or 
to  his  succeeding  trustee  became  a  debt  of  the  estate,  and  they 
were  to  that  extent  creditors  of  the  estate  and  should  have  pre- 
sented their  claims  to  the  executrix  for  allowance  and  payment! 
Any  claim  against  him  in  relation  to  such  trust  accrued  at  the 
time  of  his  death — the  termination  of  his  trusteeship.  Being 
an  accrued  claim  it  should  have  been  enforced  against  his 
estate  within  the  time  fixed  by  the  laws  of  administration,  and 
the  fact  that  it  was  not  enforced  against  the  estate  of  Charles 
Robson  does  not  warrant  defendants  to  now  assert  it  as  a  claim 
against  his  legatees  and  devisees  or  against  their  interest  in  the 
trust  property.  The  only  cases  in  which  the  heirs,  devisees 
and  legatees  might  be  held  liable  are  under  the  provisions  of 
Sections  10676,  10877  and  10878,  General  Code.  Arhaugh  v. 
Melleti,  5  C.  C,  297;  Roth  v.  mimmel,  Ct.  Index,  June  10, 1913; 
Hall  V.  Blumstead,  20  Pick  (Mass.),  2. 

The  claim  presented  by  defendants  is  not  of  a  character  that 
could  be  enforced  under  these  sections ;  and  if  it  were,  the  time 
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for  its  enforcement  is  barred  by  the  limitation  contained  in  Sec- 
tion 10878. 

The  cases  as  to  a  continuing  trust,  cited  on  behalf  of  defend- 
ants, might  be  applicable  if  this  were  a  proceeding  against 
Charles  Robson  now  in  life,  but  the  fact  that  the  trust  is  still 
continuing  does  not  alter  the  obligation  put  upon  his  estate  for 
the  settlement,  so  far  as  his  trusteeship  is  concerned. 

The  demurrer  to  the  second  cause  of  action  set  up  in  defend- 
ants' cross-petition  will  therefore  be  sustained,  and  a  decree 
for  partition  may  be  had. 


INJURY  TO  PASSENGER.  ALIGHTING  FROM  STREET  CAR. 

Court  of  Appeals  for  Hamilton  County. 

Cincinnati  Traction  Co.  v.  IIarry  Litebkert.* 

Decided,  June  2,  1913. 

Negligence — In  Attempting  to  Step  from  a  Oar  in  Motion — Answer 
ty  Jury  to  Interrogatory  May  he  Disregarded,  When. 

Where  the  evidence  clearly  indicates  that  the  car  was  in  motion  at  the 
time  plaintiff  attempted  to  step  off,  a  contrary  answer  by  the  jury 
to  an  ambiguously  worded  interrogatory  will  not  preyent  a  re- 
versal of  the  judgment. 

Einkead  &  Rogers,  for  plaintiff  in  error. 
Horstman  &  Horstman,  contra. 

Jones,  0.  B.,  J. ;  Swing,  J.,  and  Jones,  E.  H.,  J.,  concur. 

Error  to  common  pleas  court. 

The  action  below  was  brought  by  Henry  Luebkert  to  recover 
damages  for  personal  injuries  received  by  him  in  alighting  from 
a  street  car  on  which  he  was  a  passenger  at  Twelfth  and  Main 
streets  in  Cincinnati,  Ohio.  The  car  ran  east  on  Twelfth  street 
and  stopped  just  before  it  reached  Main  street  for  passengers 

'Dismissed  by  the  Supreme  Court,  November  18,  1918,  on  motion  of 
the  plaintiff  in  error  at  his  costs. 
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to  get  off,  and  then  turned  the  comer  southward  down  Main 
street. 

Plaintiff  alleges  in  his  petition  that  when  the  car  stopped 
at  the  usual  place  for  passengers  to  alight,  he  and  other  passen- 
jgers  prepared  to  alight  from  said  car  by  means  of  the  front 
platform  and  steps  provided  for  such  purpose;  that  two  or 
three  passengers  immediately  in  front  of  plaintiff  succeeded  in 
so  alighting,  and  plaintiff  was  preparing  to  step  from  the  front 
steps  of  the  front  platform  when  the  conductor  signaled  for 
the  car  to  proceed  and  the  motorman,  responding  to  the  signal, 
sterted  the  car  while  plaintiff  was  in  the  act  of  getting  off,  and 
he  was  thus  caused  to  fall  on  the  street  his  feet  landing  on  the 
street  while  with  his  hands  he  still  held  to  handle  bars  along- 
side of  the  front  steps  and  was  dragged  and  his  back  was  struck 
severely  against  the  front  steps  and  front  part  of  said  car. 

The  traction  company  denies  that  plaintiff  was  injured  while 
he  was  alighting  from  the  car  after  it  had  been  brought  to  a 
full  stop,  but  avers  that  his  injuries  were  caused  by  his  leaving 
the  car  while  it  was  in  motion  rounding  the  curve  at  the  corner 
turning  into  Main  street. 

The  issue  raised  therefore  is  a  direct  one  of  fact.  The  testi- 
mony is  unusually  clear  and  without  conflict.  It  appears  that 
two,  probably  three,  passengers  preceded  Luebkert  in  going  to 
the  front  of  the  car  when  it  neared  Main  street  for  the  purpose 
of  getting  off.  Two  of  these  were  called  as  witnesses  by  plaintiff, 
and  gave  their  testimony.  Both  of  them  agree  that  they  pre- 
ceded plaintiff  and  that  the  car  had  stopped  for  the  discharge 
of  passengers  and  had  started  up  again  before  either  of  the  three 
attempted  to  get  off.  Bolander,  who  was  in  the  lead  of  the 
three,  waited  for  the  car  to  swing  around  the  curve  so  he  could 
step  off  conveniently  on  the  sidewalk.  Zimmerman  who  fol- 
lowed him  also  says  that  he  got  off  while  the  car  was  in  motion, 
and  plaintiff  himself  testified  that  he  waited  inside  the  vestibule 
and  on  the  *'top  step''  to  let  the  other  three  get  off  before  he 
stepped  on  the  lower  step  to  get  off,  and  then  he  realized  the 
car  was  moving,  and  being  timid  ber^ause  of  his  unsound  leg, 
but  unable  to  remain  standing  on  the  step,  stepped  or  fell  down 
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to  the  street  and  still  holding  the  handle  bar  was  dragged  by  the 
ear  a  short  distance  until  it  was  stopped,  and  he  was  thus  injured. 

As  these  three  pasengers  got  off  one  after  the  other  with 
plaintiff  last,  as  all  agree,  and  as  both  Bolander  and  Zimmerman 
are  clear  that  the  car  was  moving  when  they  each  got  off,  and 
as  the  car  made  no  stop  after  starting  round  the  curve  until 
the  accident  had  happened  to  plaintiff,  it  follows  as  a  physical 
necessity  that  the  car  was  moving  when  plaintiff  got  on  the 
lower  step  and  stepped  off.  Plaintiff  himself  admits  it  and 
there  is  no  evidence  contradicting  it. 

A  special  interrogatory  was  submitted  to  the  jury  in  these 
words: 

**Was  the  car  moving  in  the  curve,  rounding  the  comer  of 
Twelfth  and  Main  streets,  when  Luebkert,  the  plaintiff,  placed 
himself  on  the  front  step  preparatory  to  leaving  the  cart" 

I 

■ 

To  which  the  jury  answered  *'No.'*  This  carries  no  partic- 
ular weight,  as  undoubtedly  plaintiff  was  inside  the  vestibule 
and  on  the  upper  step  or  platform  some  little  time  while  wait- 
ing for  those  who  preceded  him  to  alight,  and  the  wording  used 
in  the  interrogatory  might  well  be  understood  by  the  jury  to  re- 
fer to  the  period  of  time  when  he  placed  himself  on  the  front 
platform,  or  "top  step"  as  he  called  it,  rather  than  his  posi- 
tion on  the  lower  step,  which  latter  as  we  have  seen  must  have 
been  while  the  car  was  moving  around  the  curve. 

The  verdict  was  not  sustained  by  the  evidence,  and  the  court 
below  should  have  granted  defendant's  motion  to  instruct  the 
jury  to  return  a  verdict  for  defendant.  Judgment  will  be  re- 
versed, and  judgment  entered  here  for  defendant. 
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REGULATION  OP  INTERURBAN  CARS  WHEN  ON  THE  TRACKS 

or  A  CITY  COMPANY. 

Circuit  Court  of  Cuyahoga  County. 

A.  G.  Stafford,  a  Tax-payeb,  v.  The  Cleveland 

Railway  Company. 

Decided,  May  22,  1912. 

Street  Railtoay  Franchise — Regulation  of  Stopping  Places  and  Fare — 
Interurban  Cars  Operated  by  City  Company. 

1.  Under  a  renewal  grant  of  a  street  railway  franchise  a  municipal 

corporation  has  the  right  to  provide  that  the  street  railway  com- 
pany may  operate  "express  passenger  service  and  other  special 
cars"  and  in  the  regulation  thereof  the  municipality  may  authorize 
a  special  rate  of  fare  upon  such  cars  and  th^t  they  stop  at  certain 
designated  places  only  for  the  purpose  of  taking  on  and  letting 
off  passengers. 

2.  When  the  cars  of  an  interurban  electric  railroad  company  at  the 

terminus  of  a  street  railroad  company  operating  under  a  munici- 
pal franchise  are  turned  over  to  the  latter  company  and  are  oper- 
ated by  it  on  its  own  tracks,  the  interurban  company  retaining 
no  control  over  said  cars  when  so  operated  by  the  other  company 
and  having  no  contract  with  it  as  provided  in  Sections  9130  to  9133, 
inclusive,  General  Code,  the  cars  become  the  cars  of  the  city  com- 
pany and,  as  such,  subject  to  regulation  by  the  city  council,  under 
the  terms  of  the  franchise  to  the  city  company. 

E,  K.  Wilcox  and  Oeo,  D,  Bile,  for  plaintiff. 
Squire,  Sanders  &  Dempsey,  M.  B,  &  U,  11.  Johnson,  Blandin, 
Hogsett  &  Oinn  and  Kline,  ToUes  &  Morley,  contra. 

Winch,  J. ;  Marvin,  J.,  and  Niman,  J.,  concur. 

The  purpose  of  this  action  is  to  require  suburban  cars  to  be 
operated  within  the  city  limits  in  all  respects  as  city  cars  are 
operated,  and  at  the  same  rate  of  fare. 

Under  the  ''Taylor"  grant  or  ordinance,  so-called,  city  cars 
are  required  to  stop  to  take  on  and  let  off  passengers  at  all  street 
intersections  and  other  reg^l^  stopping  places,  and  the  fare 
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i»  three  cents  with  transfer  for  one  cent,  which  is  rebated,  if  the 
transfer  is  used. 

Suburban  cars,  after  they  enter  the  city,  do  not  stop  to  take 
on  city  passengers,  nor  will  they  stop  within  the  city  to  let  them 
oflf,  as  they  are  returning  to  the  city  limits.  A  city  fare  of  five 
cents,  without  transfer  privileges,  is  also  charged  upon  suburban 
cars. 

The  defendants  to  this  action  are  the  Cleveland  Railway  Com- 
pany, operating  under  said  Taylor  grant  from  the  city,  and  all 
the  suburban  or  interurban  electric  railroad  companies  whose 
lines  reach  the  city. 

On  the  hearing  the  interurban  electric  railroad  companies 
were  all  dismissed  from  the  action,  because  no  evidence  was  in- 
troduced tending  to  show  that  said  companies  were  operating 
their  cars  within  the  city  and  collecting  city  fares,  and  because 
no  evidence  was  before  the  court  that  any  of  them  had  entered 
into  such  contracts  with  the  city  company  as  are  authorized  by 
Sections  9130,  9131,  9132  and  9133  of  the  General  Code  of  Ohio, 
which  provide  that  while  the  cars  of  an  interurban  electric  rail- 
road company  are  being  operated  by  it  over  and  along  the  tracks 
of  a  street  railway  company  in  a  municipal  corporation,  under 
a  contract  entered  into  between  the  two  companies  in  the  man- 
ner provided  in  said  sections,  the  cars  of  the  interurban  company 
shall  be  subject  to  the  obligations  imposed  by  and  upon  the  cars 
of  the  city  company,  and  the  fare  charged  by  the  interurban 
company  within  the  municipality  shall  not  be  greater  than  that 
fixed  in  the  franchise  held  or  owned  by  the  city  company. 

The  only  evidence  in  the  case  is  to  the  effect  that  under  some 
arrangement  with  the  Cleveland  Railway  Company,  the  subur- 
ban cars  are  turned  over  to  it,  when  they  reach  the  city  limits, 
and  are  operated  by  it  and  fares  collected  by  it,  within  the  city. 

Such  being  the  case,  the  suburban  cars  after  they  enter  the 
(dty,  being  in  effect  cars  of  the  Cleveland  Railway  Company, 
and  })eing  operated  and  controlled  by  it  exclusively,  the  sub- 
urban companies  are  neither  necessary  nor  proper  parties  to  this 
suit.  We  have  no  evidence  that  they  have  any  interest  in  the 
fares  collected. 
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The  Cleveland  Railway  Company  claims  the  right  to  operate 
said  suburban  cars  in  the  manner  complained  of  under  Section 
24  of  the  Taylor  grant  and  an  ordinance  of  the  city  of  Cleveland, 
passed  in  conformity  to  said  section  on  December  26,  1911. 
Said  Section  24  reads,  in  part,  as  follows : 

**Tbe  company  (that  is,  the  Cleveland  Railway  Company)  may 
transport  along  and  upon  its  lines,  in  suitable  cars,  such  mater- 
ials, supplies,  appliances  and  tools  as  it  may  need  for  the  con- 
struction, maintenances  and  operation  of  its  roads.  It  may 
carry  upon  its  passenger  cars,  or  upon  other  cars,  mail  for  the 
government  of  the  United  States.  It  may  operate  funeral-cars, 
observation  cars,  express  passenger  service,  and  other  special 
cars,  at  rates  to  be  fixed  from  time  to  time  by  the  council  of  the 
city  of  Cleveland,  not  lower  than  the  rate  in  force  for  the  car- 
riage of  passengers  from  time  to  time,  as  is  provided  by  the 
terms  of  this  ordinance." 

Said  ordinance  of  December  26,  1912,  reads  as  follows: 

"Whereas,  the  Cleveland  Railway  Company  is  operating 
within  the  limits  of  the  city  of  Cleveland  the  cars  of  the  Cleve- 
land, Painesville  &  Eastern  Railroad  Company,  the  Cleveland 
&  Eastern  Traction  Company,  the  Cleveland,  Southwestern  & 
Columbus  Railway  Company,  the  Cleveland,  Youngstown  & 
Eastern  Railway  Company,  the  Lake  Shore  Electric,  and  the 
Northern  Ohio  Traction  &  Light  Company  by  contract  between 
the  Cleveland  Railway  Company  and  said  companies;  and 

''Whereas,  all  of  said  companies  are  engaged  in  interurban 
traffic  and  said  cars  are  operated  from  the  vicinity  of  the  public 
scjuare  in  the  city  of  Cleveland  to  the  various  municipalities 
within  and  outside  of  Cuyahoga  county;  and 

"Whereas,  all  o^f  said  companies  are  engaged  in  interurban 
traffic  and  said  cars  are  operated  from  the  vi'nnity  of  the  public 
square  in  the  city  of  Cleveland  to  the  various  municipalities 
within  and  outside  of  Cuyahoga  county ;  and 

''Whereas,  Section  24  of  ordinance  No.  16238a  authorizes 
the  Cleveland  Railway  Company  to  operate  express  passenger 
service  and  other  special  cars  at  rates  to  be  fixed  from  time  to 
time  by  the  council  of  the  city  of  Cleveland  and  not  lower  than 
the  rate  in  force  for  the  carriage  of  passengers  from  time  to 
time,  as  is  provided  by  the  terms  of  ordinance  No.  16238a; 

"iVoti;,  Therefore,  Be  it  Resolved,  by  the  council  of  the  city 
of  Cleveland,  that  the  Cleveland  Railway  Company  in  tbe  opera^ 
tion  of  the  cars  of  the  Cleveland,  Painesville  &  Eastern  Railroad 
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Company,  the  Cleveland  &  Eastern  Traction  Company,  the  Cleve- 
land, Southwestern  &  Columbus  Railway  Company,  the  Cleve- 
land, Youngstown  &  Eastern  Railway  Company,  the  Lake  Shore 
Electric  Railway  Company,  and  the  Northern  Ohio  Ti*action  & 
Light  Company,  is  hereby  directed  to  stop  the  said  interurban 
cars  outgoing  from  the  public  square  only  for  the  purpose  of  tak- 
ing on  passengers  whose  destinations  are  to  points  beyond  the 
city  limits  and  to  stop  said  interurban  cars  in-going  to  the  public 
square  only  for  the  purpose  of  discharging  passengers.  When- 
ever practicable,  by  reason  of  existing  *Ys'  and  turnouts,  the 
Cleveland  Railway  Company  is  directed  to  give  the  right-of-way 
to  said  interurban  cars. 

^'Be  it  Further  Resolved,  That  said  interurban  cars  of  said  the 
Cleveland,  Painesville  &  Eastern  Railroad  Company,  the  Cleve- 
land &  Eastern  Traction  Company,  the  Cleveland,  Southwestern 
&  Columbus  Railway  Company,  the  Cleveland,  Youngstown  & 
EavStern  Railway  Company,  the  Lake  Shore  Electric  Railway 
Company  and  the  Northern  Ohio  Traction  &  Light  Company, 
operated  by  the  Cleveland  Railway  Company,  are  hereby  desig- 
nated as  special  cars  and  as  express  passenger  cars,  and  the  rate 
of  fare  on  said  cars  within  the  city  limits  is  hereby  fixed  at  five 
cents  without  the  right  of  transfer  either  to  or  from  said  inter- 
urban cars;  except  where  the  right  of  transfer  is  stipulated  in 
the  suburban  grant  under  which  such  cars  are  operated." 

}  'i 

The  Taylor  grant  was  a  renewal  grant,  and  we  hold  that  Sec- 
tion 24  was  within  the  power  of  the  city  to  enact.  By  said  sec- 
tion the  city  granted  the  railway  company  the  right  to  operate 
express  passenger  service  and  other  special  cars,  and  reserved 
the  right  to  fix  the  rate  of  fare  charged  on  such  special  cars, 
from  time  to  time,  the  only  condition  being  that  the  lates  for 
such  service  and  on  special  cars  should  not*  be  lower  than  the 
rate  in  force  for  the  carriasje  of  passengers  on  regular  city  ears. 

Having  reserved  this  right  to  fix  the  rate  of  fares  on  special 
cars,  the  action  of  the  city  council  in  doing  so  on  December  26, 
1911,  was  within  the  terms  of  the  contract  between  the  city  and 
the  railway  company,  contained  in  the  grant  or  franchise,  and 
is  lawful  and  binding  upon  both  the  city  and  the  railway  com- 
pany and  upon  the  public,  for  whom  the  council  aeted,  as  well. 

Nor  can  there  be  any  question  that  under  the  Taylor  grant 
the  company  and  the  city  can  agree  upon  proper  stopping  places 
for  car3  and,  having  authorized  express  passenger  service,  that 
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can  only  be  obtained  by  eliminating  many  ordinary  stops  in  the 
manner  provided  by  the  ordinance  of  December  26,  1911. 

Plaintiff  suggests  that  because  said  ordinance  designates  the 
cars  to  be  specially  operated  as  the  cars  of  the  suburban  traction 
companies,  naming  them,  said  ordinance  itself  is  ineffectual  to 
grant  the  Cleveland  Railway  Company  the  right  to  operate 
them  as  it  does,  but  is  an  effort  to  authorize  the  suburban  com- 
panies to  operate  their  cars  in  the  city  in  an  unlawful  manner. 

True,  the  cars  are  described  as  the  cars  of  the  suburban  com- 
panies ;  they  might  have  been  described  by  color  or  number ;  the 
method  used,  however,  was  a  convenient  and  proper  one  and  no 
diflBculty  arises  from  it,  for  it  is  plainly  stated  by  the  ordinance 
that  **the  Cleveland  Railway  Company,  in  the  operation  of  the 
cars  (describing  them  as  aforesaid)  is  hereby  directed,*'  etc. 
Nowhere  in  the  ordinance  is  any  direction  or  authority  given  to 
the  suburban  companies,  and  its  entire  purport  is  within  the 
purview  of  the  Taylor  grant  and  it  operated  upon  and  binds  the 
Cleveland  Railway  Company  alone. 

The  petition  is  dismissed. 


LAN  LOST  BY  FAB^URE  TO  RECORD  ASSIGNMENT  Or 

MORTGAGE. 

ClrcuU  Court  of  Wood  County. 

Electa  Conklin  v.  Rozell  Tyler  et  al.* 

Decided,  October  24,  1912. 

Failure  to  Record  Assignment  of  Mortgage — Renders  Lien  Invalid  as  to 
a  Subsequent  Innocent  Purchaser  from  the  Mortgagee — Steps  Neces- 
sary to  Make  a  Tender  Effective. 

1.  Where  a  grantor  of  land  accepts  in  part  payment  a  note  and  mort- 
gage, which  he  assigned  but  no  record  was  made  of  tbe  assignment, 
and  subsequently  the  grantee  and  mortgagor  reconveyed  the  prop- 
erty to  the  grantor,  who  promised  to  surrender  the  mortgage  but 
delayed  doing  so,  and  in  the  meantime  he  sold  the  property  to  a 


•Affirming  Conklin  v.  Tyler  et  al,  13  N.P.(N.S.),441. 
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third  party  who  had  no  knowledge  of  the  asBigmnent  of  the  mort- 
gage, the  said  innocent  porchaaer  takes  the  property  free  from  the 
lien  of  the  assigned  mortgage. 
2.  To  render  a  tender  effectiye,  it  is  necessary  not  only  that  it  be  made 
prior  to  the  bringing  of  the  action,  bnt  also  that  tl^  amount  be 
brought  into  court  and  paid  over  to  the  clerk  before  trial  is  had  of 
the 


E.  D.  Bloom,  for  plaintiff  in  error. 
A'.  B.  Harrington^  contra. 

KtKKAOE,  J. ;  WiLDMAN,  J.,  and  RicHARDS^  J.,  concor. 

Error  to  the  Common  Pleas  Court  of  Wood  County. 

This  was  an  action  in  the  court  of  common  pleas  based  upon 
certain  promissory  notes  secured  by  two  mortgages.  There 
was  no  dispute  as  to  the  balance  due  upon  four  of  tbe  notes 
secured  by  one  of  the  mortgages,  nor  as  to  the  validity  of  that 
mortgage.  The  contest  was  with  respect  to  one  note  secured 
by  the  other  mortgage.  As  was  found  by  the  common  pleas 
court,  very  little  dispute,  if  any,  existed  between  the  parties  as 
to  the  facts  in  the  case  touching  even  this  note  and  mortgage. 
The  question  presented  for  our  consideration  can  be  'stated 
briefly  and  the  dates  omitted,  as  they  are  numerous  and  not 
material  to  the  decision  of  the  question  here. 

Twenty  acres  of  land  were  sold  by  the  owner  thereof  and  a 
deed  executed;  the  grantee  at  the  same  time  executed  to  the 
grantor  a  purchase  money  mortgage  to  secure  the  greater  part 
of  the  selling  price.  After  this  occurred  the  grantor  to  secure 
an  indebtedness  of  his  own  to  a  third  party  assigned  the  pur- 
chase money  note  and  mortgage  to  the  third  party  as  collateral 
security  for  that  debt.  Following  this  the  grantee  concluded 
that  the  sale  was  one  he  would  not  be  able  to  carry  out  and 
solicited  the  grantor  to  surrender  his  note  and  mortgage  and 
take  a  reconveyance  of  the  property.  Three  hundred  dollars 
had  already  been  paid  by  the  grantee  on  the  purchase  price  and 
for  this  he  took  a  promissory  note  from  the  grantor,  and  exe- 
cuted a  warranty  deed  in  due  form,  reconveying  the  property 
to  the  grantor.  The  assignment  of  the  purchase  money  note  and 
mortgage  by  the  grantor  to  the  third  party  was  not  entered  upon 
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the  record  until  long  after  this.  The  grantor  explained  to  the 
grantee,  upon  receiving  a  reconveyance  of  the  property,  that  he 
was  unable  at  that  time  to  return  the  purchase  money  note  and 
mortgage  for  the  reason  that  it  was  temporarily  beyond  his  con- 
trol and  concealed  the  fact  that  he  had  hypothecated  it  for  his 
own  purposes,  as  stated. 

After  receiving  a  reconveyance  of  the  property  from  his 
grantee  the  grantor  placed  the  deed  reconveying  the  property 
%o  him  upon  record  and  then  sold  the  property  to  the  defend- 
ants in  this  action  prior  to  the  time  ot  the  entering  upon  the 
record  of  the  assignment  of  the  purchase  money  note  and  mort- 
gage that  he  had  hypothecated,  as  stated,  and  the  record  shows 
that  at  the  time  the  defendants  (Tyler)  bought  the  property  they 
had  no  notice,  actual  or  constructive,  of  the  assignment  of  this 
mortgage  by  the  grantor  to  a  third  party  or  that  any  such  mort- 
gage was  outstanding.  The  record  charged  them  with  notice, 
of  course,  that  such  mortgage  had  been  executed  and  recorded, 
and  so  far  as  the  record  of  that  mortgage  was  concerned  it  stood 
nnreleased  of  record  and  the  record  also  gave  them  notice  that 
the  mortgagor  had,  as  stated,  duly  reconveyed  the  property  to 
the  mortgagee,  the  party  from  whom  he  had  received  title. 

The  question  is  whether,  under  this  state  of  facts,  a  good  faith 
purchaser  of  the  property  for  value  can  hold  the  property,  as 
against  the  owner  of  the  mortgage  by  assignment,  when  there 
appeared  nothing  upon  the  record  to  charge  the  purchaser  of 
the  land  with  notice  that  the  person  holding  the  mortgage  was 
the  owner  of  it  or  that  any  one  other  than  the  original  mortgagee 
had  ever  acquired  any  interest  in  it. 

The  court  of  common  pleas  hdd  that  the  defendants  having 
purchased  the  premises  under  the  circumstances  stated  had  a  title 
thereto  superior  to  that  of  the  party  holding  the  outstanding 
mortgage,  the  assignment  of  which  had  not  been  entered  of 
record.  We  fully  concur  in  the  conclusion  reached  by  the  court 
of  common  pleas  on  this  branch  of  the  case. 

The  defendants  in  the  case  were  allowed  to  recover  their  costs 
upon  the  ground  that  a  tender  of  the  full  amount  had  been  made 
before  the  commencement  of  the  action. 
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We  can  not  concur  with  the  conclusion  reached  by  the  trial 
judge,  as  the  record  shows  that  it  was  admitted  in  court  that 
the  amount  due  on  the  28th  day  of  March  was  $1 J18,  and  shows 
that  upon  that  day  a  tender  was  made  according  to  a  certain 
paper  writing  which  is  copied  in  the  record,  and  the  paper 
writing  avers  that  the  tender  was  made  on  the  29th.  If  the 
amount  mentioned  was  the  correct  amount  due  on  the  28th  a  ten- 
der of  the  same  amount  on  the  29th,  evidently  would  not  be  suffic- 
ient. This  may  be  a  mere  error  of  dates  and  is  not  the  serious 
thing  that  attracts  our  attention.  Section  11390  of  the  code 
states  distinctly  what  must  be  done  to  constitute  a  valid  tender. 
The  section  reads  as  follows: 

Section  11390.  ^^In  an  action  on  a  contract  for  the  payment 
of  money,  if  the  defendant  answers  and  proves  that  before  the 
commencement  of  the  action,  he  tendered  payment  of  the  money 
due  thereon,  and  before  trial  pays  to  the  clerk  the  money  so 
tendered,  the  plaintiff  shall  not  have  judgment  for  more  than  the 
money  so  due  and  tendered,  without  costs,  and  shall  pay  the 
defendant  his  costs/' 

( 
It  will  be  noted  that  it  is  not  sufficient  to  tender  the  amount 

prior  to  the  suit,  but  that  it  is  quite  as  important  that  the  amount 
be  brought  into  court  and  paid  to  the  clerk,  if  the  party  making 
the  tender  would  avoid  a  judgment  for  costs.  Nothing  appears 
in  the  record  to  show  that  this  was  done,  and  no  claim  was 
made  in  argument  that  it  had  been  done. 

In  this  state  of  the  record  we  think  the  plaintiff  is  clearly  en- 
titled to  recover  costs  as  part  of  the  judgment  to  which  she  is 
admittedly  entitled  to  have  entered  in  her  favor  on  the  third, 
fourth,  fifth  and  sixth  causes  of  action,  and  the  judgment  of  the 
court  of  common  pleas  as  thus  modified  will  be  affirmed. 
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MISIUtPIUCSENTATiONS  AS  TO  THE  CHAKACTBK  OF  REAL 

PROPERTY. 

Circuit  Court  of  Cuyahoga  County. 

J.  A.  C.  GtoLNER  V.  George  Luttneb. 

Decided,  May  22,  1912. 

Fraud — Measure  of  Damages  in  Exchange  of  Properties. 

The  measure  of  damages  in  an  action  for  fraud  in  the  exchange  of  prop- 
erty is  the  difference  between  the  value  of  the  thing  received.  If 
it  had  been  as  represented,  and  Its  actual  value  at  the  time  of  the 
exchange. 

Hidy,  Klein  &  Harris,  for  plaintiif  in  error. 
David  i&  HeaJd,  contra. 

Winch,  J. ;  Marvin,  J.,  and  Niman,  J.,  concur. 

This  was  an  action  to  recover  for  an  alleged  fraud  practiced 
upon  Luttner  by  Golner  in  inducing  Luttner  to  exchange  his 
property  in  Cleveland,  worth  about  $7,000,  for  some  notes  se- 
cured by  mortgages  on  land  in  Lorain  County,  which  Golner  and 
his  associates,  or  alleged  fellow-conspirators,  represented  to  be 
upon  the  shore  of  Lake  Erie  and  ample  security  for  the  notes, 
whereas  the  lots  described  in  the  mortgages  were  not  upon  the 
shore  of  the  lake  and  were  not  good  security  for  the  notes. 
There  were  other  misrepresentations  alleged  to  have  been  made. 

The  case  was  tried  to  a  jury,  which  brought  in  a  verdict  for 
the  plaintiff,  and  we  have  reviewed  the  evidence  upon  a  claim  by 
plaintiff  in  error  that  the  verdict  was  not  sustained  by  sufficient 
evidence  in  two  particulars — that  is,  that  it  was  not  shown  that 
Luttner  was  deceived  by  any  false  representations  made  as  to 
the  location  of  the  land,  if  any  were  made,  for  he  had  opportu- 
nity from  a  plat  to  ascertain  that  the  lots  mortgas^ed  were  not 
located  upon  the  shore  of  the  lake,  and  that  Golner 's  connection 
with  the  fraud  was  not  shown. 

There  is  no  need  to  recite  the  facts  in  this  case — counsel  for 
the  parties  are  familiar  with  the  record.    It  unfolds  a  tale  of 
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apparent  fraud.  Though  there  are  some  contradictions  in  the 
evidence,  this  is  not  unusual. 

Suffice  it  to  say  that  if  the  jury  believed  some  of  the  witnesses 
and  disbelieved  others,  as  they  had  a  right  to  do,  and  considered 
all  the  probabilities  of  the  case,  the  age,  business  and  capacity 
of  the  parties,  they  might  well  have  come  to  the  conclusion  that 
Luttner  had  been  wronged  by  Golner  in  the  manner  claimed  in 
the  petition  and  was  entitled  to  damages. 

It  is  claimed,  however,  that  the  case  must  be  reversed  for  error 
in  the  charge  on  the  measure  of  Luttner 's  recovery  if  the  jury 
should  find  in  his  favor.  On  this  subject,  the  court  charged  as 
follows : 

'*If  from  a  consideration  of  all  the  testimony  your  verdict  is 
for  the  plaintiff  against  the  defendants,  or  either  of  them,  you 
will  award  to  the  plaintiff  such  amount  as  will  compensate  him 
for  any  damages  he  Jias  sustained ;  and  in  arriving  at  the  proper 
measure  of  recovery,  in  case  your  verdict  is  for  the  plaintiff,  you 
will  take  into  consideration  the  difference,  if  any,  between  the 
value  of  the  securities,  consisting  of  notes  and  mortgages  trans- 
ferred to  the  plaintiff,  and  what  would  have  been  the  value  of 
the  same  at  the  time  they  were  transferred,  if  the  lots  covered 
by  said  mortgages  had  been  located  on  or  near  to  the  shore  of 
Lake  Erie." 

Plaintiff  in  error  claims  that  the  court  should  have  charged 
that  the  measure  of  damages  in  a  case  such  as  this  is  the  differ- 
ence between  the  actual  value  of  the  thing  parted  with  and  the 
actual  value  of  the  thing  received. 

There  is  respectable  authority  for  the  rule  contended  for,  but 
it  seems  that  it  makes  a  new  contract  for  the  parties.  One  may 
trade  his  property  for  another's  because  he  expects  to  make  a 
good  bargain  and  a  profit,  and  would  make  a  decided  profit  if  the 
thing  traded  for  were  as  represented;  by  reason  of  the  false 
representations,  however,  he  receives  something  worth  less,  in- 
stead or  more  than  what  he  parted  with.  The  rule  urged  cuts 
out  the  profit  he  had  a  right  to  expect  and  remits  him  to  the 
actual  value  of  what  he  parted  with. 

Both  the  rule  given  by  the  court  and  the  rule  contended  for 
are  given  in  20  Cyc,  132,  with  authorities  sustaining  each.  In 
a  note  giving  cases  purporting  to  sustain  the  rule  as  given  by  the 
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trial  judge  is  cited  the  ease  of  Linerode  v.  Rasmussen,  63  O.  S.^ 
545,  a  case  very  similar  to  the  one  at  bar.    There  it  was  held: 

**  Where  the  defendant  was  sued  on  notes  given  for  purchase 
naoney  for  a  farm,  and  sought  to  recoup  damages  on  the  ground 
that  the  plaintiff  had  represented  that  *  underlying  said  prem- 
ises was  a  three  or  three  and  a  half  foot  vein  of  ^ood  bituminous, 
minable  coal,'  whereas  there  was  no  coal  whatever  under  said 
premises,  the  measure  of  damages  is  the  difference  between  the 
value  of  the  farm  as  it  was  represented  to  be  and  its  actual  value 
at  the  time  of  the  purchase.'* 

Prom  this  authority  we  conclude  that  there  was  no  error  in 
the  charge  given. 

See  also  Wilkinson  v.  Root,  Wright,  686. 

On  the  whole  record  it  seems  that  substantial  justice  was  done 
in  this  case,  and  the  judgment  is  affirmed. 


TO  PREVENT  DECEPTION  IN  THE  SALE  OP  B«ILK. 

Circuit  Court  of  Lucas  County. 

Georqe  0.  Jury  v.  State  op  Ohio. 

Decided,  March  16,  1912. 

Constitutional  Law — As  to  Provisions  for  Protection  of  the  Public 
Health  and  Detection  of  Offenses  Thereunder. 

Section  13169,  General  Code,  relating  to  the  filling  and  refilling  of 
milk  bottles  and  glass  jars,  is  not  repugnant  to  any  constitutional 
provision  and  is  a  valid  enactment. 

Byron  F.  Ritchie,  for  plaintiff  in  error. 

Holland  C.  Webster  and  Lawrence  F.  Conway,  eontra. 

ElCHARDS,  J. ;  WiLDMAN,  J.,  and  KiNKADE,  J.,  COnCUT. 

Error  to  the  Court  of  Common  Pleas  of  Lucas  County. 

This  is  a  proceeding  in  error  to  reverse  a  judgment  of  the 
court  of  common  pleas,  affirming  a  conviction  of  the  plaintiff  in 
error  in  the  police  court  of  the  city  of  Toledo.    Qeorge  0.  Jury 
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was  charged  in  the  police  court  with  the  violation  of  Section 

13169,  General  Code,  on  the  23d  day  of  June,  1910.     The  only 

question  argued  in  this  court  is  the  constitutionality  of  the 

section  of  the  statute  to  which  reference  has  just  been  made;  it 

not  being  contended  but  that  Jury  was  rightly  convicted  if  the 

statute  is  constitutional.     The  section  reads  as  follows : 
% 

''Whoever  fills  or  refills  with  milk,  cream  or  other  milk  pro- 
duct, a  glass  jar  or  bottle  having  the  name  of  a  person,  firm  or 
corporation  blown  therein,  with  intent  to  sell  such  milk,  cream 
or  other  product,  shall  be  fined  not  more  than  one  hundred  dol- 
lars. This  section  shall  not  apply  to  a  person,  firm  or  corpora- 
tion whose  name  is  blown  in  such  glass  jar  or  bottle  or  an  au- 
thorized agent  or  employe  thereof." 

It  will  be  conducive  to  a  better  understanding  of  the  objects 
and  purposes  of  this  statute  to  refer  briefly  to  its  history.  The 
original  statute  was  enacted  on  May  9,  1908,  and  is  found  in  99 
0.  L.,  454;  the  title  of  the  statute  being  ''An  act  to  regulate  the 
filling  and  re-filling  of  milk  bottles  and  glass  jars.''  This  act 
contained  three  sections;  the  first  section  being  substantially  the 
same  as  is  now  found  in  Section  13169  of  the  General  Code. 
The  second  section  of  the  act  is  now  Section  12730  of  the  Gen- 
eral Code.  This  act  was  amended,  100  O.  L.,  17,  but  only  for 
the  purpose  of  correcting  an  error  in  that  portion  providing  a 
penalty.  Under  the  classification  adopted  by  the  commission 
to  codify  the  laws,  Sections  1  and  2  of  this  act  have  become 
widely  separated  in  the  General  Code,  but  the  purpose  and 
object  of  the  two  sections  was  clearly  to  prevent  deception  in 
the  sale  of  milk,  and  to  thereby  aid  in  the  preservation  of  the 
public  health,  and  to  render  easier  a  conviction  of  those  who 
sell  impure  milk  or  milk  or  the  products  thereof  placed  in  bottles 
which  have  not  been  cleansed  and  sterilized. 

Section  12730  of  the  General  Code  is  found  under  Chapter 
6  devoted  to  offenses  against  public  health ;  while  Section  13169, 
General  Code,  is  found  under  Chapter  16,  which  covers  the  sub- 
ject of  frauds.  The  species  of  fraud,  however,  to  which  this 
latter  section  is  referable,  is  of  such  a  character  as  relates  to  the 
public  health  and  the  detection  of  offenses  against  the  same. 
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Counsel  for  plaintiff  in  error  contend  that  the  section  in  ques- 
tion in  this  case  is  nncoiustitutional  on  authority  of  State  v. 
Schmuck,  77  O.  S.,  438.  The  act  which  was  in  review  in  that 
ease  was  plainly  repugnant  to  the  Constitution  by  reason  of 
provisions  which  are  not  found  in  Section  13169.  The  Supreme 
Court  in  the  opinion  in  that  case  delivered  by  Judge  Price  said 
(page  454) : 

"It  is  manifest  that  the  general  public  has  not  been  offended 
by  the  commission  of  the  acts  alleged  in  the  indictment,  nor  does 
the  statute  in  question  make  criminal  any  act  in  which  the  gen- 
eral public  is  concerned." 

The  court  said  further  upon  the  same  page : 

"The  statute  is  not  aimed  at  the  adulteration  of  any  mer- 
chandise, food  or  beverage,  nor  does  it  appear  from  its  terms 
that  a  compliance  with  it  will  tend  to  prevent  adulteration,  or  to 
secure  to  the  public  pure  'merchandise,'  pure  'food*  or  pure 
'beverages.'  Its  sole  purpose  seems  to  be  the  protection  of  the 
owners  of  certain  described  articles  of  personal  property." 


The  differences  between  the  act  so  under  review  and  the  sec- 
tion of  the  Qeneral  Code  which  we  are  considering  are  so  mani- 
fest as  to  render  further  reference  to  this  case  unnecessary.  The 
statute  we  have  under  consideration  is  more  nearly  parallel  to 
the  one  rousidered  by  the  Supreme  Court  in  State,  ex  rel,  v. 
Capital  City  Dairy  Co,,  62  0.  S.,  350.  I  cite  also  Walton  v.  To- 
ledo,  3  C.C.(N.S.),  295. 

Having  no  doubt  of  the  constitutionality  of  the  section, 
the  violation  of  which  was  charged  in  the  affidavit  filed 
against  the  plaintiff  in  error,  and  being  fully  convinced  that  it  is 
a  valid  and  constitutional  enactment,  the  judgment  of  the  court 
of  common  pleas  will  be  affirmed. 
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VALIDITY  OF  THE  EXECUTION  OF  A  WILL. 

Circuit  Court  of  Cuyahoga  County. 

Edna  Giddings  v.  George  Schmuck,  as  Executor  of  the  Last 
Will  and  Testament  of  Willlvm  Gable,  Deceased,  et  al. 

Decided,  May,  1912. 

Wills — Signature  to  Will, 

A  will  is  signed  at  the  end  thereof,  as  required  by  the  statute,  when 
the  signature  of  the  testator  appears  after  the  will,  Just  below  a 
line  intended  in  a  blank  form  for  the  signature  and  in  a  blank 
space  in  the  attestation  clause  intended  for  the  name  of  the  tes- 
tator as  part  thereof,  said  name  also  appearing  In  the  attestation 
clause,  in  the  handwriting  of  the  scrivener  of  the  will,  just  below 
the  testator's  signature  in  such  position  as  to  be  read  as  a  part 
of  said  attestation  clause.  Sears  v.  Sears,  77  O.  S.,  104,  dis- 
tinguished. 

C.  W.  Toland  and  //.  G.  Shaibley,  for  plaintiflf. 
M.  P.  Mooneijy  contra. 

Marvin,  J.;  Winch,  J.,  and  Ximan,  J.,  concur. 

A  writing  purporting  to  be  the  last  will  and  testament  of  Wil- 
liam Gable,  deceased,  was  admitted  to  probate  by  the  probate 
court  of  this  county  on  the  26th  day  of  January,  1909.  Proceed- 
ings were  brought  in  the  court  of  common  pleas  to  set  aside  this 
will,  with  the  result  that  on  motion,  the  court  directed  the  jury 
to  find  a  verdict  that  the  purported  will  was  in  fact  the  will  of 
said  det*eased.  It  is  to  reverse  this  judgment  that  the  pres- 
ent proceeding  is  prosecuted. 

The  parties  here  are  as  they  were  in  the  court  below,  the  de- 
fendants being  the  proponents  of  the  will. 

Pursuant  to  the  provisions  of  Section  12085  of  the  General 
Code,  the  proponent  offered  in  evidence  the  will,  or  order  of  pro- 
bate, including  the  testimony  taken  in  the  probate  court  by  the 
defendant's  witnesses,  and  rested.  Thereupon  the  contestors  of 
the  will  moved  the  court  to  direct  a  verdict  thftt  this  writing  was 
not  the  will  of  said  testator.     This  motion  was  overruled,  and 
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then  the  motion,  already  mentioned,  was  made  by  the  pro- 
ponents of  the  will  that  a  verdict  be  directed  finding  for  the 
proponents. 

The  only  question  in  the  ease  is  as  to  whether  the  writing 
claimed  as  a  will  was  executed  in  accordance  with  Section  5916, 
which  was  the  statute  in  force  at  the  time  this  will  purports  to 
have  been  executed.  That  section  requires  that  wills,  except 
nuncupative  wills,  *' shall  be  signed  at  the  end  thereof  by  the 
party  making  the  same,  or  by  some  other  person  in  his  presence 
and  by  his  express  direction,  and  shall  be  attested  and  sub- 
scribed in  the  presence  of  such  party  by  two  or  more  compe- 
tent witnesses  who  saw  the  testator  subscribe  or  heard  him  ac- 
knowledge the  same." 

The  present  statute,  General  Code,  10505,  has  practically  the 
same  provision,  although  the  wording  is  somewhat  different,  but 
this  case  must  be  governed  by  the  statute  in  force  at  the  time 
the  will  was  executed,  although,  as  already  said,  the  present  stat- 
ute is  practically  the  same,  and  if  the  case  were  to  be  governed 
by  the  present  instead  of  by  the  former  statute,  the  result  would 
be  the  same. 

The  real  question  in  the  case  is  whether  this  writing  was  signed 
at  the  end  thereof  by  the  maker. 

The  attesting  witnesses  swore  in  the  probate  court  that  it  was 
signed  by  William  Gable  in  their  presence,  and  that  all  the  other 
formalities  were  complied  with  as  the  statute  requires,  and  we 
are  brought  to  the  inquiry  whether  the  writing  itself  contradicts 
this  evidence. 

The  writing  is  in  the  usual  form  of  a  will,  making  various  be- 
quests and  nominating  an  executor,  and  then  is  followed  by  these 
words:  '*In  testimony  whereof,  I  have  set  my  hand  to  this  my 
last  will  and  testament  at  Cleveland  this  22day  of  September, 
in  the  year  of  our  Lord  lOOEight. 

Then  follows  a  blank  line,  thus: 
evidently  intended  to  indicate  where  the  testator  should  sign, 
])nt  there  is  no  writing  on  this  line.  Then  follows  the  follow- 
ing? in  print : 

' '  The  foregoing  instrument  was  signed  by  the  said 

. in  our  presence,  and  by  him  published  and  de- 
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clared  as  and  for will  and  testament,  and  at request 

and  in  ....  presence,  and  in  the  presence  of  each  other,  and  we 

hereunto  subscribe  our  names  as  attesting  witnesses  at 

this day  of A.  D " 

And  then  follows  in  writing  the  names  of  two  apparently 
attesting  witnesses,  they  being  the  names  of  the  witnesses  who 
testified  as  to  the  execution  of  the  will  in  the  probate  court  at 
the  time  it  was  admitted  to  probate. 

Filled  in  the  first  blank  in  this  printed  form  appear,  in  writ- 
ing, the  words,  ^* William  Gable,''  and  then,  almost  immediately 
under  these  written  words  and  between  the  first  and  second 
lines  of  this  printed  form,  appear  again  in  writing  the  words, 
''William  Gable,'-  and  the  other  blanks  are  filled  out  with  the 
pronouns  *'him"  and  '^his"  respectively  and  after  the  word 
'*at"  is  the  written  word  **  Cleveland, "  and  after  the  word 
''this"  is  "22,"  and  after  the  words  "day  of,"  is  written  the 
word  "September,"  and  after  the  letters  "A.  D.,"  the  figures 
"1908." 

Since  it  appears  by  the  testimony  of  the  attesting  witnesses 
taken  in  the  probate  court,  that  they  saw  William  Gable  sign 
this  will,  it  follows,  since  there  is  no  place  where  his  name  ap- 
pears that  could  be  a  signature  to  the  will,  except  the  two 
places  already  indicated,  that  William  Gable  either  wrote  his 
name  in  the  blank  left  in  the  printed  form  on  the  first  line,  or 
he  wrote  it  at  the  place  where  it  appears  between  the  first  and 
second  lines;  one  or  the  other  of  these  must  be  his  signature. 
It  is  difficult  to  present  in  words  just  how  this  appears  on  the 
instrument  itself,  but  it  is  clear,  by  an  inspection  of  the  instru- 
ment, that  in  one  place  where  this  name  "William  Gable'*  ap- 
pears, it  is  intended  to  be  read  in  connection  with  the  printed 
form,  and  that  it  is  so  intended  to  be  read  in  but  one  place  in 
such  printed  form.  If  the  words  were  erased  where  they  ap- 
pear in  the  first  line,  there  can  be  no  doubt  that  those  words, 
as  they  appear  ])etween  the  two  printed  lines,  would  be  read 
in  connection  with  the  first  line,  and  so  read,  the  words  as  they 
appear  in  the  first  line,  if  restored,  could  mean  nothing  but  a 
signature  of  William  Gable;  but  if  they  are  left  in  the  first 
line,  then  the  plaee  where  they  appear  between  the  two  lines 
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must  mean  nothing  except  that  they  are  the  signature  of  Wil- 
liam Gable,  so  that  in  either  ease,  we  have  an  instrument,  in 
form  a  will,  and  following  that  we  have  the  signature  of  Wil- 
liam  Gable. 

From  an  inspection  of  the  handwriting,  we  have  little  doubt 
that  the  words  ** William  Gable"  appearing  in  the  first  line 
were  written  by  him.  The  second  place  where  the  name  ap- 
pears seems  to  be  in  the  handwriting  of  him  who  wrote  out 
the  body  of  the  will,  which  leads  us  to  the  conclusion  that  the 
words  written  in  the  first  line  of  this  form  for  the  attesting  wit- 
nesses were  written  by  William  Gable,  and  we  still  have  the 
complete  sentence  for  the  attesting  clause.  We  think,  there- 
fore, that  this  writing  is  clearly  shown  to  have  been  signed  by 
William  Gable  at  the  end  thereof. 

It  is  urged  on  the  part  of  the  plaintiff  in  error  that  the 
case  must  be  governed  by  the  case  of  Sears  v.  Sears,  77  0.  S., 
104.  In  that  case  the  name  of  the  testator,  Arminda  S.  Nichol- 
son, appears  in  the  same  place  as  the  name  of  William  Gable 
appears  in  the  first  line  in  the  attestation  in  the  ease  before  us, 
and  it  was  held,  although  it  was  shown  that  this  name  was  writ- 
ten by  the  testator,  that  it  was  not  a  signature  at  the  end  of  the 
will.     In  speaking  of  this  the  court  said,  at  page  127 : 

*'The  attestation  clause  signed  by  the  witnesses,  recites  that 
*the  foregoing  instrument  was  signed  by  the  said  Arminda  S. 
Nicholson  in  our  presence,'  but  this  does  not  change  the  fact, 
and  in  the  absence  of  a  signature,  is  without  legal  eifect.  If  a 
scrivener  had  prepared  the  will  and  had  written  her  name 
where  it  appears  in  the  attestation  clause,  her  name  there  would 
have  been  merely  descriptio  personae;  and  when  it  is  shown 
that  the  testatrix  was  her  own  scrivener,  the  natural  presump- 
tion is  that  it  was  so  intended;  and  even  if  the  fact  was  that 
the  testatrix  wrote  her  name  there,  intending  by  that  act  to 
sign  her  will,  still  her  signature  would  not  be  at  the  end  of  the 
will,  and  her  intention  could  not  have  the  effect  of  transposing 
it." 

It  must  be  remembered  that  in  that  case  the  name  appeared 

■ 

but  once,  and  necessarily,  therefore,  was  to  be  read  as  a  part  of 
the  attestation  clause,  whereas,  here  it  appears  twice,  and  the 
name  can  be  read  but  once  as  a  part  of  the  attestation  clause. 
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We  think,  therefore,  that  it  materially  differs  from  the  case 
cited  in  that  the  attestation  clause  is  complete  without  reading 
what  purports  to  be  the  signature,  and  this  coming  after  the  will, 
as  already  said,  we  hold  to  be  a  signing  at  the  end  of  the  wiU, 
and  the  judgment  of  the  court  of  common  pleas  is  affirmed. 


MGHT  or  APPEAL  IN  MUTUAL  BENEFIT  SOCIETIES. 

Circuit  Court  of  Cuyahoga  County. 

The  St.  Joun  Nepomicine  Society  v.  Josephine  Zoui£K, 

Guardian  of  John  Zoulek. 

Decided,  May  27,  1912. 

Mutual  Benefit  Society — Appeal  Within  the  Order— When  None  Pro- 
vided— Jurisdiction  on  Appeal  from  Justice  Court — Interest  Claimed 
for  First  Time  in  Common  Pleas  Court, 

1.  While  a  member  of  a  mutual  benefit  society  claiming  to  be  entitled 

to  the  payment  of  sick  benefits  from  it,  which  are  refused,  must 
first  seek  his  remedy  for  such  refusal  before  the  tribunals  of  the 
order  provided  for  deciding  such  claims,  still,  if  the  society  has  pro- 
vided no  method  whereby  a  member  whose  claim  has  been  rejected 
may  obtain  a  review  of  the  decision  and  no  tribunal  for  the  hear- 
ing of  an  appeal  from  such  decision  such  member  may  sue  on  hi. 
claim  in  the  civil  courts. 

2.  Where  the  only  regulation  with  regard  to  appeals  in  the  constitution 

and  by-laws  of  a  mutual  benefit  society  is  as  follows:  "As  a  sign 
that  a  member  should  be  punished  for  a  transgression  of  the 
society's  or  the  union's  constitution  either  for  indecent  or  im- 
moral conduct  by  a  jury  or  by  the  constitution  alone,  or  by  the 
vote  of  the  members,  he  has  no  right  to  arise  against  the  society 
except  by  an  appeal  to  the  union,"  there  is  no  provision  with  re- 
gard to  an  appeal  from  a  refusal  to  pay  sick  benefits. 

3.  Where  suit  is  brought  in  a  justice  court  for  $202  without  interest 

upon  appeal  to  the  common  pleas  court  and  trial  there  on  a  peti- 
tion asking  judgment  for  $202  and  interest,  if  no  objection  is 
made  to  the  claim  for  interest  until  after  judgment  in  the  common 
pleas  court,  the  cause  will  not  be  reversed  because  verdict  an  1 
judgment  included  such  interest. 

Kemiishy  Kerruish,  Ilartshorn  tf*  Spooner,  for  plaintiff  in 
error. 
JIart,  Canfield  ^  Croke,  contra. 
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NiMAN,  J.;  Winch,  J.,  and  Marvin,  J.,  concur. 

This  proceeding  in  error  had  its  inception  in  an  action  started 
by  the  defendant  in  error,  as  guardian  of  John  Zoulek,  against 
the  plaintiflf  in  error,  in  the  court  of  a  justice  of  the  peace,  to 
recover  certain  sick  benefits  claimed  to  be  due  from  the  plaint- 
iflE  in  error.  The  case  was  appealed  to  the  court  of  common 
pleas  and  a  verdict  there  rendered  in  favor  of  the  plaintiff  in 
the  action  for  $299.46.  A  motion  for  a  new  trial  was  over- 
ruled, and  judgment  entered  on  the  verdict.  The  plaintiff  in 
error  is  here  seeking  a  reversal  of  this  judgment. 

The  St.  John  Nepomicine  Society  is  a  mutual  benefit  associa- 
tion, the  members  of  which  are  entitled  to  receive  sick  benefits 
upon  the  terms  and  conditions  prescribed  by  its  constitution  and 
by-laws.  That  part  of  its  constitution  and  by-laws  dealing  with 
sick  benefits  is  found  in  Article  XV,  which  is  as  follows: 

'*  Benefits  in  Case  of  Sickness. 

*'l.  Each  member,  who  is  a  member  for  six  months  after  his 
admission,  will  in  case  of  sickness  receive  weekly  sick  benefits 
of  such  amount  as  the  society  is  then  paying  provided  that  he 
has  all  his  lawful  dues  paid  up  and  is  adjudged  worthy  of  the 
sick  benefit.  No  sick  benefits  shall  be  paid  for  less  than  seven 
days,  counting  from  the  day  when  his  application  was  presented 
to  the  financial  secretary. 

*'2.  The  society  shall  decide  the  amount  of  this  sick  benefit 
at  a  regular  meeting,  according  to  conditions,  which  decision 
shall  be  a  part  of  the  minutes  and  shall  hold  good  until  accord- 
ing to  new  conditions  this  is  changed.  For  the  change  of  this 
amount  will  be  required  a  two-thirds  vote  of  the  entire  member- 
ship. 

'*3.  If  a  member  is  afflicted  with  sickness  of  long  duration 
lie  shall  receive  sick  benefits  for  one  year;  after  which  time 
it  ceases,  and  only  by  good  will  and  decision  of  the  society  he 
shall  be  supported  by  voluntary  contributions.  Each  member, 
during  his  membership  is  entitled  to  sick  benefit  for  an  aggre- 
gate time  of  one  year.  If  a  member  draws  sick  benefit  for  52 
weeks  he  will  in  case  of  another  sickness  be  debarred  from 
further  support. 

**4.  If  a  member  falls  sick  owing  to  bad  or  immoral  life, 
such  as  drunkenness,  staying  out  late  at  night,  and  such,  he  shsil 
not  receive  sick  benefit  in  case  of  sickness." 
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John  Zoulek,  the  ward  of  the  defendant  in  error,  on  or  about 
the  1st  day  of  September,  1903,  was  a  member  of  the  society. 
At  about  that  time  he  became  insane,  and  has  remained  in  this 
condition  ever  since.  The  ^defendant  in  error  was  appointed 
his  guardian,  and  as  such  made  application  to  the  society  for 
the  payment  of  sick  benefits  on  account  of  the  sickness  of  John 
Zoulek.  The  society,  however,  after  investigation,  refused  the 
application  on  the  ground  that  Zoulek 's  condition  was  due  to 
drink,  and,  according  to  the  contention  of  the  society,  his  case 
came  under  Section  4  of  Article  XV  of  the  constitution  and  by- 
laws already  quoted. 

After  the  refusal  of  the  society  to  pay  any  benefits  suit  was 
brought  in  the  manner  and  with  the  result  above  indicated. 
The  plaintiff  in  error  contends  that  on  the  evidence,  the  de- 
fendant in  error  was  not  entitled  to  recover  on  the  claim  sued 
on,  for  the  reason  that  she  had  hot  exhausted  her  remedies  in 
the  order  or  association,  and  that  the  verdict  was  therefore 
either  not  sustained  by  sufficient  evidence,  or  was  contrary  to 
law. 

It  is  undoubtedly  the  law  that  when  a  member  of  such  an  or- 
ganization as  this  society,  claims  to  be  entitled  to  sick  benefits, 
he  must  seek  his  remedy  in  the  first  instance  in  the  organization 
and  before  the  tribunals  provided  by  it  for  deciding  such  claims. 
Myers  et  al  v.  Jenkins,  Admr.,  63  0.  S.,  101. 

However,  if  the  society  has  provided  no  method  whereby  a 
member  whose  claim  has  been  rejected  by  it,  may  obtain  a  re- 
view of  the  decision  and  no  tribunal  for  the  hearing  of  an  ap- 
peal from  such  decision,  the  member  whose  claim  has  been  re- 
jected may  sue  for  the  recovery  of  the  same  in  the  civil  courts. 

The  defendant  in  error  did  not  make  any  appeal  within  the 
society  from  the  rejection  of  her  claim,  and  this  leaves  for  de- 
termination the  question  whether  any  snch  appeal  was  required 
under  the  laws  of  the  organization. 

Tt  is  provided  by  Section  1  of  Article  XXI,  in  substance, 
that  each  member  who  is  admitted  to  the  society  is  required  to 
sign  his  name  to  the  constitution  as  a  sign  that  as  a  member, 
he  acknowledges  the  constitution  and  the  constitution  of  the 
union  as  the  law  of  the  society,  and  will  be  guided  by  the  rules 
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therein  contained,  and  will  fulfill  all  his  duties  and  observe 
all  laws  thereof. 

Section  2  of  Article  XXI  of  the  constitution  of  the  society 
provides : 

''As  a  sign  that  a  member  should  he  be  punished  for  a  trans- 
gression of  the  society's  or  the  union's  constitution  either  for 
indecent  or  immoral  conduct,  by  a  jury  or  by  the  constitution 
alone,  or  by  the  vote  of  the  members,  he  has  no  right  to  arise 
against  the  society  except  by  an  appeal  to  the  union." 

Section  1  and  2  of  Article  XVIII  of  the  constitution  are  as 
follows: 

' '  1.  Should  a  member  be  dissatisfied  with  the  finding  of  the 
jury  or  the  society's  decision,  he  may  appeal  to  the  union. 

' "  2.  The  appeal  must  be  handed  to  the  local  president  with- 
in at  the  most  20  days,  and  must  contain  definite  reasons  for 
complaint,  when  and  how  he  was  unjustly  treated  by  the  so- 
ciety. 


>> 


It  is  claimed  that  by  virtue  of  these  provisions,  the  defendant 
in  error  was  required  to  appeal  to  the  union,  but  no  mention  is 
made  of  the  subject  of  sick  benefits  in  any  of  the  sections  of 
the  constitution  referred  to,  and,  in  our  opinion,  they  do  not 
refer  to  such  benefit. 

The  appeal  from  the  finding  of  the  jury  or  the  society's  deci- 
sion to  the  union,  that  is  provided  for,  apparently  refers  to  any 
punishment  for  a  transgression  of  the  society's  or  union's  con- 
stitution, and  it  can  hardly  be  contended  that  the  refusal  to 
pay  sick  benefits  is  a  punishment  for  a  transgression  of  the 
constitution  of  the  society  or  of  the  union,  even  though  the  re- 
fusal be  based  upon  the  claim  that  the  member  asserting  his 
right  to  benefits  has,  by  his  own  immoral  life,  produced  his 
sickness. 

No  appeal  having  been  provided  whereby  the  defendant  in 
error  could  obtain  a  review  of  the  action  of  the  organization 
in  refusing  to  allow  her  application  for  benefits,  it  follows  that 
she  had  the  right,  upon  the  rejection  of  her  claim,  to  institute 
a  suit  to  recover  them. 

Error  is  also  claimed  to  have  been  committed  by  the  trial 
court  in  refusing  to  receive  in  evidence  a  certain  letter  and  the 
minutes  of  certain  meetings  of  the  society. 
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The  bill  of  exceptions  contains  no  intimation  of  what  the 
contents  of  this  letter  or  of  the  minutes  offered  may  have  been. 
There  was  no  offer  made  to  prove  their  contents,  so  that  we  are 
unable  to  pass  upon  their  competency.  No  prejudicial  error  in 
the  ruling  of  the  trial  court  on  matters  of  evidence  has  been 
brought  to  our  attention. 

Another  ground  of  alleged  error  is  founded  upon  the  conten- 
tion that  the  court  erred  in  charging  the  jury  in  that  part  of 
the  charge  in  which  the  court,  in  substance,  told  the  jury  that 
the  only  question  for  their  determination  was  whether  or  not 
intoxication  or  the  excessive  use  of  intoxicating  liquor  was  the 
cause  of  the  insanity  of  John  Zoulek. 

We  think,  however,  that  in  the  state  of  the  pleadings  and  the 
evidence,  the  court  was  right  in  so  charging  the  jury.  There 
was  no  dispute  in  the  evidence  that  at  the  time  suit  was  brought, 
John  Zoulek  was  a  member  of  the  society;  that  all  of  his  dues 
and  assessments  had  been  paid;  that  he  was  adjudged  insane 
about  the  1st  day  of  September,  1903,  and  has  been  insane  ever 
since;  that  the  society  had  been  requested  to  pay  the  benefits 
sought  to  be  collected  in  the  suit  and  had  refused  payment. 

The  ajoswer  filed  in  the  court  of  common  pleas  in  the  action 
based  the  refusal  of  the  society  to, pay  sick  benefits  to  John  Zou- 
lek upon  the  ground  that  he  had  led  such  an  intemperate  life  as 
to  bring  about  his  sickness,  and  in  view  of  the  undisputed  facts 
to  which  attention  has  been  called,  there  was  no  issue  of  fact  left 
in  the  casQ  but  the  simple  determination  of  whether  or  not  Zou- 
lek's  sickness  or  insanity  had  been  caused  by  his  own  addiction 
to  drink. 

It  is  also  claimed  by  the  plaintiff  in  error  that  the  verdict  is 
excessive  to  the  extent  of  interest  on  $202  from  September  Ist, 
1903. 

The  bill  of  particulars  filed  in  the  justice  court  asked  for  judg- 
ment for  $202  only,  no  mention  being  made  of  interest.  The  peti- 
tion filed  in  the  court  of  common  pleas  prayed,  not  only  for  judg- 
ment for  $202  but  also  for  interest  from  the  1st  day  of  Septem- 
ber, 1903.  The  charge  of  the  court  authorized  the  jury  to  com- 
pute interest  on  such  amount  of  sick  benefits  as  they  should  find 
John  Zoulek  was  entitled  to  have  received  on  September  1st, 
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1903.  The  amount  of  the  verdict  indicates  that  interest  was  fig- 
ured on  the  amount  of  benefits  to  be  recovered  in  the  action. 

It  is  claimed  that  there  can  not  be  a  recovery  for  a  greater 
amount  than  that  sought  to  be  recovered  in  the  justice  court.  No 
objection,  however,  seems  to  have  been  made  at  any  stage  of  the 
case  to  the  claim  for  interest.  The  amount  sought  to  be  recov- 
ered was  within  the  original  jurisdiction  of  the  court  of  common 
pleas.  It  has  been  held  that  although  the  cause  of  action  as- 
serted in  the  court  of  common  pleas  is  entirely  different  from 
that  tried  before  the  justice  of  the  peace,  yet,  if  it  is  within 
the  original  jurisdiction  of  the  common  pleas  court,  that  court 
may  acquire  and  exercise  jurisdiction  on  the  voluntary  appear- 
ance and  consent  of  the  defendant.  Wilson  v.  Wilson,  30  0.  S., 
365. 

This  principle  seems  applicable  to  the  case  under  consideration. 

The  petition  in  error  contains  other  assignments  of  error,  but 
no  claim  has  been  made  with  respect  to  any  other  errors  than 
those  which  have  already  been  considered,  and  it  follows  that  the 
judgment  of  the  court  of  common  pleas  must  be  affirmed. 


DtRKGULARITY  IN  OBTAININC  A  JUDGMENT  OK  ORDEK. 

Circuit  Court  of  Cuyahoga  County. 

The    Sherwin-Williams   Company   v.    The    Globe    Kutgers 

Fire  Insurance  Company. 

Decided,  May  27,  1912. 

Motion  to  Vacate  Order  Overruling  Motion  for  New  Trial — Irregularity 
of  Court — Judicial  Notice  of  Judge's  Own  Conduct — Finding  of 
Facts — Affidavit  of  Good  Defense  Not  Necessary,  When, 

1.  Where  a  trial  Judge,  upon  submission  of  a  motion  for  a  new  trial 
promises  to  let  the  defendant's  attorneys  know  of  the  disposition 
of  the  motion,  which  he  falls  to  do,  but  overrules  the  motion  with- 
out their  knowledge,  of  which  action  they  do  not  learn  until  after 
time  for  filing  a  bill  of  exceptions  has  passed,  this  constitutes  such 
"irregularity  in  obtaining  a  judgment  or  order,"  within  the  pur- 
view of  Section  11631,  General  Code,  as  to  authorize  the  court  at 
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a. subsequent  term  to  vacate  the  order  overruling  the  motion  for  a 
new  trial  and  set  the  same  for  hearing. 

2.  On  a  motion  to  vacate  an  order  overruling  a  motion  for  a  new 

trial  on  the  ground  of  irregularity  in  obtaining  it,  which  irregu- 
larity is  alleged  to  be  an  act  or  course  of  conduct  of  the  judge, 
said  judge  in  passing  on  the  motion,  may  take  into  consideration, 
without  other  evidence,  such  facts  as  came  within  his  own  cog- 
nizance. 

3.  When  a  Journal  entry  embodies  facts  relating  to  the  court's  own 

action  on  the  subject  before  it,  which  disclose  on  their  face  that 
they  were  within  the  knowledge  of  the  court,  such  journal  entry 
should  be  treated  as  a  finding  of  facts,  and  given  the  same  effect 
as  though  the  court  had  been  specifically  requested  to  make  a 
finding  of  fact  and  of  law. 

4.  An  affidavit  that  the  defendant  has  a  good  defense  need  not  be  filed 

with  a  motion  after  term  to  vacate  an  order  overruling  a  motion  for 
a  new  trial. 

Squire,  Sanders  &  Dempsey,  for  plaintiflf  in  error. 
White,  Johnson  &  Cannon,  contra. 

NiMAN,  J. ;  Winch,  J.,  and  Marvin,  J.,  concur. 

The  plaintiff  in  error  in  this  proceeding  seeks  a  reversal  of  the 
action  of  the  court  of  common  pleas  in  granting  a  motion  to  va- 
cate and  set  aside  a  former  order  of  the  court  whereby  the  motion 
of  the  defendant  in  error  for  a  new  trial  was  overruled. 

The  action  in  the  court  below  was  for  the  recovery  of  money 
under  an  insurance  policy.  The  trial  took  place  at  the  April, 
1911,  term  of  court,  and  resulted  in  a  verdict  for  the  plaintiff 
on  the  14th  day  of  June,  1911. 

Within  tliree  days  thereafter  the  defendant  filed  its  motion  for 
a  new  trial,  which  was  held  by  the  court  until  December  22, 1911, 
in  the  September,  1911,  term,  when  it  was  overruled,  and  judg- 
ment entered  on  the  verdict.  Counsel  for  defendant  did  not 
learn  of  this  until  the  time  for  filing  a  bill  of  exceptions  had 
passed. 

On  February  12,  1912,  in  the  January  term  of  that  year,  the 
defendant  filed  a  motion  to  set  aside  the  order  overruling  its  mo- 
tion for  a  new  trial.  In  the  same  term,  on  the  26th  day  of  April, 
the  court  granted  this  motion  and  set  aside  *Hhe  order  and  decis- 
ion of  the  court  overruling  the  motion  for  a  new  trial  and  the 
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judgment  entered  thereon,"  and  set  the  hearing  on  the  motion 
for  a  new  trial  for  the  following  day,  at  which  time  the  motion 
for  a  new  trial  was  overruled  and  judgment  entered  on  the  ver- 
dict. 

The  motion  involved  in  this  proceeding  was  founded  on  Sec- 
tion 11631,  General  Code,  which  among  other  things  provides: 

**The  common  pleas  court  or  the  circuit  court  may  vacate  or 
modify  its  own  judgment  or  order  after  the  term  at  wlhich  it 
was  made: 

**3.  For  mistake,  neglect,  or  omission  of  the  clerk  or  irregu- 
larity in  obtaining  a  judgment  or  order." 

The  irregularity  relied  upon  by  the  defendant  is  stated  in  its 
motion  in  the  following  language : 

**Said  case  was  tried  at  the  April  term,  A.  D.  1911,  of  this 
court,  and  a  verdict  rendered.  In  due  time  thereafter,  a  motion 
for  a  new  trial  was  filed  by  this  defendant.  Defendant  endeav- 
ored to  obtain  a  hearing  on  said  motion  at  that  time,  but  was  un- 
able to  do  so,  and  no  hearing  was  had  thereon  notwithstanding 
the  efforts  of  this  defendant.  At  the  September  term  of  this 
court,  this  defendant  made  repeated  efforts  to  obtain  a  hearing 
on  said  motion,  and  the  trial  judge  three  times  served  notice  on 
attorneys  for  plaintiff  and  defendant  to  appear  and  argue  said 
motion.  On  each  of  said  occasions,  this  defendant  appeared  by 
counsel  ready  to  argue  said  motion,  but  counsel  for  plaintiff  did 
not  appear,  being  engaged  in  the  trial  of  other  cases.  On  request 
of  the  trial  judge,  this  defendant  had  the  testimony  written  out, 
of  the  witness  in  the  course  of  whose  examination  the  error  oc- 
curred as  to  which  the  judge  was  uncertain,  and  also  the  entire 
charge  of  the  court  written  out,  showing  his  charge  in  relation  to 
this  testimony,  and  delivered  the  same  to  the  judge  on  the  28th 
of  November,  being  a  day  of  the  September  term;  and  at  that 
time,  the  trial  judge  was  busy  trying  a  case  in  the  criminal 
branch  of  this  court,  and  stated  that  he  was  busy  and  unable  to 
give  the  matter  attention  at  that  time,  but  that  he  would  look 
over  the  testimony  and  the  charge,  and  call  in  the  attorneys  for 
the  plaintiff  and  defendant,  so  that  a  hearing  could  be  had  on  the 
28th  day  of  November,  A.  D.  1911,  when  the  testimony  and 
charge  were  delivered  to  the  court. 

"Thereafter,  counsel  for  defendant  held  themselves  in  readi- 
ness to  attend  upon  such  call,  but  without  calling  in  counsel,  on 
the  afternoon  of  the  22d  of  December,  1911,  the  trial  judge  made 
the  entry  overruling  the  motion  for  new  trial. 


154       CIRCUIT  COURT  REPORTS— NEW  SERIES. 

Sherwin-Williams  Co.  v.  Insurance  Go.   [Vol.  20  (N.S.) 

* '  Of  this  action  of  the  court,  defendant  had  no  knowledge  until 
the  8th  day  of  February,  A.  D.  1912,  being  after  the  expiration 
of  the  time  at  which  a  bill  of  exceptions  could  be  filed.  As  soon 
as  defendant's  counsel  learned  of  this,  they  called  upon  the  trial 
judge  and  learned  the  facts  as  above  stated." 

It  is  contended  on  behalf  of  the  plaintiff  in  error  that  the  mo- 
tion charges  no  such  irregularity  as  is  contemplated  by  the  stat- 
ute as  ground  for  vacating  a  judgment  or  order  after  term. 

In  Guernsey  Co,  Commissio^iers  v.  Cambridge,  7  C.  C,  72,  an 
irregularity,  within  the  intent  of  the  statute,  was  defined  to  be 
*'some  act  done,  or  step  taken,  by  the  court,  either  sui  sponte,  or 
upon  request,  or  by  an  officer  thereof,  which  is  not  according  to 
the  regular  course  of  proceeding,  and  by  which 'a  party  was  de- 
prived of  the  benefit  of  a  defense,  without  fault  on  his  part." 

The  term  '* irregularity"  is  a  very  comprehensive  one,  and  was 
intended  by  the  Legislature  no  doubt  to  embrace  all  such  acts  of 
a  party  to  the  action,  an  officer  of  the  court,  or  of  the  court  it- 
self, as  constitute  a  departure  from  the  due,  orderly  and  estab- 
lished mode  of  proceeding  therein,  where  a  party,  with  no  fault 
on  his  part,  has  been  deprived  of  some  right  or  benefit  otherwise 
available  to  him.  Such  irregularity  may  consist  of  acts  of  com- 
mission or  omission,  constituting  a  want  of  adherence  to  some 
prescribed  rule  or  method  of  procedure. 

If  the  facts  set  forth  in  the  motion  as  the  grounds  for  obtain- 
ing the  relief  sought  by  said  motion  are  established  by  sufficient 
proof,  they,  in  our  opinion,  make  a  case  of  irregularity  within  the 
meaning  of  the  statute.  Counsel  for  the  defendant  had  a  right 
to  rely  upon  any  statement  of  the  court,  and  if  through  inad- 
vertance  or  misunderstanding,  or  any  other  reason,  they  were  not 
notified  of  the  hearing  on  the  motion  for  a  new  trial,  and  did  not 
discover  the  entry  overruling  this  motion,  they  have  a  right  to 
invoke  the  benefit  of  the  relief  provided  by  Section  11631  of  the 
General  Code. 

It  is  claimed,  however,  on  behalf  of  the  plaintiff  in  error,  that 
there  was  a  faihue  of  proof  of  the  irregularity  complained  of. 
The  only  evidence  in  support  of  the  motion  was  the  affidavit  of 
one  of  the  defendant's  attorneys, .which,  it  is  insisted,  does  not 
contain  sufficient  facts  to  sustain  the  motion. 
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The  motion  itself,  however,  was  sworn  to  and  might  properly 
have  been  considered  by  the  court  as  an  aflSdavit,  as  well  as  a  mo- 
tion. In  hearings  in  which  affidavits  are  admissible,  it  is  common 
practice  to  receive  and  consider  the  sworn  pleadings  and  motions 
as  evidence.  Moreover,  on  the  journal  entry  the  court  makes  cer- 
tain findings  of  fact  which  in  their  very  nature  must  have  rested 
within  his  own  personal  knowledge.  These  findings  of  fact  by 
the  court,  based  upon  his  knowledge  of  what  took  place  with  ref- 
erence to  the  making  of  the  entry  overruling  the  defendant's 
motion  for  a  new  trial,  are  sufficient  to  sustain  the  motion  when 
considered  with  the  affidavit  offered  in  support  of  said  motion 
and  the  sworn  motion  itself.  The  nature  of  the  findings  of  fact 
based  upon  the  court's  personal  knuowledge  is  sufficiently  indi- 
cated by  the  following  language : 

**In  view  of  any  promise  to  let  the  defendant's  attorneys 
know  of  the  disposition  of  the  motion,  and  in  view  of  the  further 
fact  that,  in  spite  of  effort,  the  knowledge  was  not  brought  home 
to  them,  and  they  were  misled  by  my  promise,  it  is  my  opinion 
that  the  motion  should  be  granted,  and  the  judgment  be  set  aside, 
and  the  motion  set  for  hearing." 

That  the  court  had  the  right  to  consider  and  take  into  account 
the  facts  that  rested  within  his  own  personal  knowledge,  we 
think,  is  clear.  In  contempt  cases  it  is  well  settled  that  the  court 
may  determine  without  other  evidence  facts  that  occur  in  court 
and  which  are  within  the  court's  knowledge.  Thus,  in  Myers  v. 
State,  46  0.  S.,  473,  it  was  said : 

**It  was  competent  for  the  court  to  take  judicial  notice  of  perti- 
nent facts  connected  with  the  transaction  that  came  within  the 
cognizance  of  his  own  senses." 

When  irregularity,  consisting  of  an  act,  or  a  course  of  conduct 
of  the  court,  is  asserted  as  the  ground  of  relief  sought  by  a  mo- 
tion, it  is  competent,  in  passing  on  the  motion,  for  the  court  to 
consider  without  other  evidence  the  facts  involving  his  own  act 
or  conduct. 

An  affidavit  by  the  court,  or  testimony  by  him,  would  be  use- 
less, and  when  the  journal  entry  embodies  facts  relating  to  the 
court's  own  action  on  the  subject  before  him,  which  disclose  on 
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their  face  that  they  were  within  the  knowledge  of  the  court,  such 
journal  entry  should  be  treated  as  findings  of  fact,  and  given  the 
same  effect  as  though  the  court  had  been  specifically  requested  to 
make  a  finding  of  fact  and  of  law. 

Unless,  therefore,  the  contention  of  the  plaintiff  in  error,  that 
an  affidavit  of  merit  must  be  filed  with  the  motion  to  vacate  the 
judgment  or  order,  is  to  be  sustained,  the  ruling  of  the  court  be- 
low on  the  motion  under  consideration  must  be  affirmed. 

We  do  not  think  the  requirement  that  such  affidavit  be  filed  is 
applicable  to  the  hearing  of  a  motion  of  this  kind.  It  was  in- 
tended to  apply  in  those  cases  where  a  party  has  been  prevented 
from  making  a  defense  on  the  merits,  as  in  cases  of  default  judg- 
ments. 

The  language  of  the  Supreme  Court  in  Knox  Co.  Bank  v. 
Doty,  9  0.  S.,  506,  is  in  accord  with  this  view.    It  was  there  said : 

*  *  Section  538  of  the  code  which  provides  that  a  judgment  shall 
not  be  vacated  on  motion  until  it  is  adjudged  that  there  is  a  valid 
defense  to  the  action,  was  intended  to  apply  to  cases  where  the 
ground  of  the  motion  is  that  the  party  had  a  defense,  which  he, 
for  some  cause,  was  prevented  from  setting  up,  and  not  to  cases 
where,  as  in  the  case  at  bar,  there  is  confessedly  no  such  cause  of 
action,  or  where  the  court  had  no  jurisdiction  over  the  person  of 
the  defendants." 

It  follows  from  the  views  here  expressed  that  the  judgment  of 
the  court  of  common  pleas  must  be  affirmed. 
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CONNECTION  BY  ABUTTING  OWNER  WITH  A 

PRIVATE  SEWER. 

Court  of  Appeals  for  Butler  County. 

Robert  A.  Bradley  v.  Jacob  Schwab. 

Decided,  May,  1914. 

Sewers — Injunction  Against  Use  hy  Abutting  Oumer  of  Private  Bewer 
Does  Not  Lie,  When, 

Connection  with  a  private  sewer  will  not  be  enjoined  on  the  claim  that 
the  sewer  will  be  overloaded  thereby,  unsupported  by  evidence  that 
plaintiff  has  suffered  damage  or  that  such  a  result  as  that  com- 
plained of  will  follow. 

M,  0.  Burns,  for  plaintiff. 
Clinton  Egbert,  contra. 

Jones,  0.  B.,  J. ;  Swing,  J.,  and  Jones,  E.  H.,  J.,  concur. 

This  case  was  brought  in  this  court  on  appeal.  It  is  an  action 
by  Robert  A.  Bradley  seeking  to  enjoin  Jacob  Schwab  from 
maintaining  a  sewer  connection  with  a  line  of  sewer  pipe  built 
by  plaintiff's  predecessor  upon  a  ten  foot  strip  of  land  in  the 
rear  of  the  lots  of  both  parties,  which  connects  with  the  pipe 
sewer  the  premises  of  plaintiff  and  also  the  premises  of  de- 
fendant which  lie  north  of  plaintiff.  Defendant  owns  property 
which  lies  north  of  plaintiff's  and  also  property  south  of  plaint- 
iff, which  latter  is  a  corner  lot  and  abuts  upon  the  alley  in  which 
is  placed  the  public  sewer  to  which  the  connection  is  made. 

The  fee  of  this  ten  foot  strip  is  vested  in  the  defendant,  but 
it  is  subject  to  an  easement  for  ingress  and  egress  appurtenant 
to  the  property  of  plaintiff.  This  five  inch  private  sewer  was 
built  by  plaintiff's  predecessor  in  title  to  drain  his  premises, 
and  plaintiff  is  entitled  to  its  use  and  to  have  it  maintained  in 
its  present  position.  The  sewer  connection  to  the  lot  on  the 
north  has  also  existed  for  some  time,  and  defendant  is  entitled 
to  maintain  it. 
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The  question  presented  to  the  court  arose  at  the  time  defend- 
ant undertook  to  connect  a  watercloset  constructed  in  a  shop 
in  the  rear  part  of  his  lot  lying  south  of  plaintiff.  Plaintiff 
contends  that  such  connection  would  overburden  the  private 
sewer  and  therefore  interfere  with  his  right  of  drainage,  and, 
the  connection  having  been  made  in  spite  of  his  protest,  he 
seeks  to  enjoin  its  further  maintenance. 

We  are  unable  to  find,  from  the  testimony,  that  the  tap  which 
has  been  made  by  defendant  has  resulted  in  overburdening  the 
pipe,  or  has  in  any  way  obstructed  or  interfered  with  plaintiff's 
rights,  and  as  the  exercise  of  the  right  of  injunction  requires 
clear  proof  of  the  existence  of  the  injury  complained  of,  the 
court  should  not  exercise  its  prerogative  of  interference  so  long 
as  no  injury  has  been  suffered  by  plaintiff. 

The  petition  will  therefore  be  dismissed  at  plaintiff's  costs 


EFFECT  OF  REFUSAL  OF  JUDGE  TO  MAKE  FINDINGS  OF 

FACT  AND  LAW. 

Court  of  Appeals  for  Hamilton  County. 
Aaron  Strauss  v.  Nathan  Friedman  et  al. 

Decided,  March  15,  1913. 

Prejudicial  Error — Statutory  Right  Denied  by  Refusal  to  Make  Proper 
Findings — Sections  11469  and  11470. 

1.  It  is  mandatory  upon  a  trial  judge  to  make,  when  so  requested,  a 

special  finding  of  fact  separately  from  the  conclusions  of  law,  and 
his  refusal  so  to  do  constitutes  prejudicial  error. 

2.  The  statutory  rights  of  a  party  to  such  a  finding  is  in  no  way  affected 

by  the  fact  that  his  counsel  sat  silent  at  the  opening  of  the  trial, 
when  the  judge  announced  that  he  would  consent  to  proceed  with 
the  trial  of  the  case  without  a  jury  only  on  condition  that  he 
should  not  be  asked  to  prepare  a  finding  of  fact  and  conclusions 
of  law. 

Louis  P.  Pink  and  W,  A.  Hicks,  for  plaintiff  in  error. 
Closs  &  Luebbert,  contra. 
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Jones,  E.  H.,  J.;  Jones,  O.  B.,  J.,  concurs;  Swing,  P.  J., 
dissents. 

The  controversy  between  parties  to  this  action  arose  over  a 
building  contract. 

When  the  case  was  reached  for  trial  in  the  common  pleas 
court  the  parties  consented  to  trial  without  a  jury. 

The  judgment  entry  of  May  29th,  1912,  describes  the  action 
of  the  trial  judge,  of  which  plaintiff  in  error  complains,  as 
follows : 

''Such  parties  requested  the  court  to  determine  the  issues 
raised  by  such  pleadings  without  intervention  of  a  jury.  The 
court  consented  so  to  do,  provided  such  parties  asked  for  no 
separate  findings  of  fact  and  conclusions  of  law.  Neither  party 
at  such  time  asked  for  such  separate  findings,  and  the  court 
upon  the  pleadings  and  upon  the  evidence  offered  on  the  7th 
day  of  May,  1912,  found  for  the  plaintiff,  and  that  there  was 
due  to  said  plaintiff  from  the  defendant,  Aaron  Strauss,  the 
sum  of  $651.  Thereupon  within  three  days  the  defendant  filed 
his  motion  for  a  new  trial,  which  was  overruled ;  and  thereupon 
the  defendant  having  requested  separate  findings  of  fact  and  con- 
clusions of  law,  which  request  the  court  refused." 

In  another  entry  made  May  29th,  1912,  the  court  said: 

''This  cause  coming  on  to  be  heard  on  the  request  of  the 
defendant,  Aaron  Strauss,  for  a  separate  finding  of  fact  and 
law  filed  herein,  on  consideration  thereof  the  court  overrules  and 
refuses  the  same  for  the  reason  that  at  the  beginning  of  the 
hearing  of  the  action  the  court  stated  that  it  would  try  and  deter- 
mine the  case  as  between  plaintiff  and  defendant,  Aaron  Strauss, 
and  render  a  verdict  the  same  as  a  jury  without  any  separate 
findings  of  fact  or  law  and  counsel  for  neither  party  made 
any  objection  thereto.*' 

It  is  urged,  as  the  sole  ground  of  reversal,  that  the  refusal  of 
the  court  to  make  a  special  finding  of  fact  separately  from 
conclusions  of  law  was  without  authority  in  law  and  prejudicial 
to  the  rights  of  plaintiff  in  error. 

It  seems  to  us  that  the  question  thus  presented  must  be  deter- 
mined from  an  examination  of  the  Ohio  statutes  on  the  subject 
and  rules  of  practice  not  inconsistent  therewith. 
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Sections  11469  and  11470,  General  Code,  provide  as  follows: 

11469.  **In  actions  arising  on  contract  the  trial  by  jury  may 
be  waived  by  the  parties  and  in  other  actions  with  the  assent  of 
the  court,"  etc.     •     •    • 

11470.  **When  questions  of  fact  are  tried  by  the  court,  its 
finding  may  be  general  for  the  plaintiff  or  defendant,  unless  with 
a  view  of  excepting  to  the  court's  decision  upon  questions  of  law 
involved  in  the  trial  one  of  the  parties  so  requests,  in  which 
case,  the  court  shall  state  in  writing  the  conclusions  of  fact  found 
separately  from  the  conclusions  of  law." 

The  latter  section  fixes  no  time  at  which  the  request  for  a 
separate  finding  is  to  be  made.  It  is  mandatory  upon  the  court 
and  the  right  conferred  upon  the  parties  is  an  important  and 
substantial  one. 

The  trial  judge  was  powerless  to  impose  any  condition  upon 
the  parties  as,  under  Section  11469,  his  consent  to  try  the  case 
was  not  necessary.  Such  being  the  law  we  do  not  see  that  the 
silence  of  counsel  when  the  proposition  of  the  judge  was  made 
can  weigh  against  the  statutory  right  of  the  parties. 

It  is  said  that  the  decision  of  the  court  was  indorsed  on  the 
petition,  on  IMay  7th.  There  is  nothing  on  the  appearance 
docket  to  show  this  fact.  ^lotion  for  a  new  trial  was  filed  on  May 
9th  and  on  May  14th,  i\\e  days  after,  the  request  for  separatf* 
findings  was  made.  This  was  fifteen  days  before  the  overruling 
of  the  motion  for  a  new  trial. 

While  it  was  not  claimed  by  the  lower  court  as  a  ground 
of  refusal  that  the  request  was  too  late,  we  refer  to  these  dates 
because  it  is  claimed  in  argument  here,  that  the  request  should 
have  been  made  at  the  commencement  of,  or  during  the  trial. 
This  claim  is  not  supported  by  law,  by  practice  or  by  rules, 
in  force  at  the  time,  of  the  court  in  which  the  cause  was  tried. 

Decisions  of  courts  in  other  states  are  cited  which  do  not  aid 
in  the  interpretation  of  our  statutes  and  which,  so  far  as  we  have 
examined  them,  are  based  upon  different  statutory  provisions  or 
established  rules  differing  from  those  in  vogue  here. 

It  is  argued  by  counsel  for  defendant  in  error  that  we  can  not 
reverse  the  judgment  on  the  error  assigned,  there  being  no  bill 
of  exceptions  containing  the  evidence  from  which  to  find  that  the 
plaintiff  in  error  was  prejudiced  by  the  judgment. 
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In  support  of  this  contention  the  case  of  Oxford  Twp.  v.  Colum- 
bia, 38  0.  S.,  87,  is  cited.  In  that  case  the  court  held  that 
it  was  error  to  refuse  the  request  for  a  finding  of  fact  but  affirmed 
the  judgment  nevertheless,  on  the  ground  that  the  bill  of  excep- 
tions in  the  case  showed  that  the  judgment  was  right,  based 
upon  the  facts  as  therein  disclosed. 

But,  there  is  no  transcript  of  the  evidence  in  this  ease.  The 
chief  purpose  of  a  finding  of  fact  is  to  avoid  a  long  bill  of  excep- 
tions. To  say  that  when  a  party  to  a  cause  is  denied  a  right 
given  by  statute  to  avoid  a  bill  of  exceptions,  he  must  then  pre- 
pare a  bill  in  order  to  show  prejudice  by  such  denial,  seems  to 
us  unreasonable  if  not  absurd. 

Were  there  a  bill  of  exceptions  in  the  case  under  consideration 
the  case  cited  would  require  that  we  examine  it  to  see  if  the 
error  committed  were  prejudicial,  but  nothing  in  the  opinion 
in  that  case  can  possibly  be  construed  to  hold  or  even  intimate 
that  before  a  party  can  be  heard  to  complain  of  a  court's  refusal 
of  a  substantial  right  he  must  cause  a  record  of  all  the  evidence 
in  order  to  show  prejudice. 

As  well  might  it  be  claimed  tliat  if  the  court  had  refused  a  re- 
quest for  a  jury  by  a  party  to  this  action,  such  party  would  have 
to  sit  through  the  trial,  produce  his  evidence  and  go  to  the  ex- 
pense of  transcribing  it  in  order  to  get  redress  in  a  reviewing 
court. 

For  the  reason  stated  the  judgment  is  reversed  and  cause 
remanded  for  a  new  trial. 
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BANKRUPTCY  PROCB£DINCS  BY  DEBTOR  9WNWHG  APPEAL 

ACTION  AGAINST  HIM. 

Circuit  Court  of  Cuyahoga  County. 

Mark  Klein  v.  Abe  Solomon  et  al,  Partners  as  Abe 

Solomon  &  Brother. 

Decided,  June  3,  1912. 

Bankruptcy  Pending  Appeal — Appealed  Case  May  Proceed  to  Judgment 
Against  Bankrupt,  But  Execution  Enjoined. 

Where,  pending  an  appeal  of  a  judgment  against  him,  the  judgment 
debtor  becomes  a  bankrupt  upon  his  own  petition  and  is  dis- 
charged from  the  payment  of  his  debts,  the  appeal  can  still  be  pros- 
ecuted for  the  purpose  of  fixing  the  liability  of  the  sureties  on  the 
appeal  bond,  but  execution  of  judgment  in  the  appellate  court 
against  the  bankrupt  should  be  perpetually  enjoined. 

White,  Johnson  &  Cannon,  for  plaintiff  in  error. 
Patterson  <&  Austi7i,  contra. 

Marvin,  J. ;  Niman,  J.,  concurs. 

'Suit  was  brought  by  the  Solomons  against  Klein  before  a  jus- 
tice of  the  peace,  in  which  the  Solomons  recovered  judgment. 
Thereupon  Klein  appealed  to  the  court  of  common  pleas,  giving 
i\  bond  therefor  with  surety,  as  provided  in  Section  10383  of  the 
General  Code,  the  condition  being,  as  provided  in  section,  **That 
appellant  will  prosecute  his  appeal  to  effect  without  unnecessary 
delay,  and  that  if  on  the  appeal  judgment  be  renderede  against 
him,  he  will  satisfy  it  and  the  costs.'' 

While  the  case  was  pending  in  the  common  pleas  court  on  the 
appeal,  Klein  became  a  bankrupt  on  his  own  petition,  and  ob- 
tained his  discharge  in  the  bankruptcy  court  from  the  payment 
of  his  debts.  He  then  filed  a  supplemental  answer  in  the  ap- 
pealed case  setting  up  such  discharge. 

Both  the  plaintiff  and  the  defendant  made  motions  to  the  sev- 
eral pleadings  filed  by  the  adverse  party,  on  which  the  court 
passed,  and  the  case  finally  went  to  trial  before  a  jury.  At  the 
close  of  the  evidence  the  court  directed  a  verdict  for  the  plaintiff. 
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There  was  no  error  in  this,  unless  the  discharge  of  the  defend- 
ant in  bankruptcy  constituted  a  defense  to  the  action,  and  pre- 
cluded the  plaintiff  from  any  right  of  recovery. 

In  the  schedule  of  debts  filed  in  the  bankruptcy  proceedings 
the  claim  of  Solomon  was  listed,  due  notice  of  the  bankruptcy 
proceedings  was  given  to  Solomon,  and  his  claim  was  one  prova- 
ble in  bankruptcy  and  was  not  among  such  claims  as  are  not  re- 
lieved against  by  a  discharge  in  bankruptcy. 

The  order  of  the  court  in  the  bankruptcy  proceedings  was  that 
"Mark  Klein  be  discharged  from  all  debts  and  claims  which  are 
made  provable  by  said  acts"  (the  acts  of  Congress  relating  to 
bankruptcy),  ** against  his  estate  which  existed  on  the  31st  day  of 
May,  1911."    The  claim  of  the  Solomons  existed  at  that  time. 

It  is  admitted  that  upon  the  judgment  rendered  in  this  case, 
no  property  of  Klein  could  be  taken  in  execution  to  satisfy  suoh 
judgment,  even  though  no  order  on  that  subject  had  been  made 
in  the  case,  but  to  remove  any  doubt  about  it,  the  court  said  in  its 
judgment :  * '  It  is  ordered  that  execution  against  said  defendant, 
^lark  Klein,  be  and  the  same  is  perpetually  enjoined." 

If  this  order  had  not  been  made,  there  would  seem  to  be  no 
doubt  that  if  execution  were  issued  and  levied,  Klein  would  have 
been  entitled  to  an  injunction  to  prevent  its  being  carried  into 
effect,  because,  by  his  discharge  in  bankruptcy,  his  property,  ex- 
cept such  as  had  been  taken  by  the  trustee  in  bankruptcy,  was 
relieved  from  being  taken  to  pay  his  debts. 

Since,  then,  nothing  could  be  taken  from  Klein  to  satisfy  this 
judgment,  it  might  be  questioned  whether  he  was  prejudiced  by 
it,  and  so  whether  the  court  should  reverse  it,  even  if  it  was 
found  to  be  erroneous.  However,  it  is  not  necessary  to  decide 
this  question  in  order  to  reach  a  right  conclusion  in  the  ease,  as 
we  view  it. 

The  object  of  the  Solomons  in  securing  the  judgment  was,  of 
course,  to  enable  them  to  proceed  against  the  surety  on  the  appeal 
bond,  for  the  bond,  by  its  terms,  only  requires  the  surety  to  pay 
such  judgment  as  shall  be  recovered  against  Klein.  That  the 
question  presented  in  this  case  would  be  attended  with  grave  dif- 
ficulties, were  it  not  settled  by  the  courts  of  this  state,  can  not  be 
denied,  but  we  regard  it  as  so  settled. 
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In  the  case  of  Sigler  v.  Shelby,  15  Ohio,  471,  it  is  said:  **  After 
the  appellant  has  become  a  certified  bankrupt,  no  decree  or  judg- 
ment can  be  rendered  against  him. ' '  If  this  were  the  last  utter- 
ance of  the  court  on  the  subject,  it  would  seem  to  settle  the  pres- 
ent case  in  favor  of  the  contention  of  counsel  for  Klein,  but  it  is 
not  the  last  holding  of  the  court. 

In  the  case  of  Farrell  v.  Finch,  40  Ohio  State,  337,  it  is  said  : 

**Ruan  in  an  action  before  a  justice  of  the  peace  recovered  a 
judgment  against  Clarkson,  and  Farrell  became  surety  for  the 
appeal  of  the  action  to  the  court  of  common  pleas. 

*' While  the  case  was  pending  in  the  common  pleas  coiurt, 
Clarkson  obtained  a  discharge  in  bankruptcy ;  Held :  That  while 
the  discharge  of  Clarkson  suspended  all  remedy  against  him  for 
the  collection  of  his  debts,  it  did  not  release  Farrell  from  liabil- 
ity on  the  undertaking  for  appeal." 

Little  as  is  said  in  the  report  of  this  case,  for  the  foregoing 
quotation  gives  the  entire  report,  so  long  as  it  remains  undis- 
turbed it  settles  the  question  that  somehow  this  surety,  in  ^  case 
like  the  present,  can  be  held  on  the  bond,  and  this,  taken  in  con- 
nection with  the  last  head-note  of  Sigler  v.  Shehy,  supra,  would 
seem  to  settle  the  question  that  judgment  could  be  entered 
against  the  bankrupt  ])rineipal.    That  head-note  reads: 

''To  charge  the  bail,  a  judgment  or  decree  must  be  rendered 
against  the  appellant  personally,  and  an  execution  against  him 
have  been  returned  7iulla  bona." 

In  the  case  of  The  Sleepy  Eye  Milling  Co.  v.  E,  M.  Walsh,  14 
C.C.(X.S.),  509,  it  is  held,  in  an  opinion  announced  by  Judge 
Henry,  that  for  the  purposes  of  that  case  a  judgment  might  be 
taken  against  a  discharged  bankrupt  debtor,  for  the  purpose  of 
fixing  the  liability  of  the  sureties  upon  his  bond  given  for  re- 
lease of  attached  property,  and  upon  bond  given  in  appeal. 

It  is  urged  here  that  the  matter  really  under  consideration  in 
that  case  was  whether  such  judgment  could  be  taken  for  the  pur- 
pose of  fixing  liability  upon  the  sureties  on  an  attachment  bond. 

"We  do  not  recognize  a  distinction  between  the  two  kinds  of 
bonds,  viz.,  appeal  bonds  and  attachment  bonds,  which  could  af- 
fect the  question  here  under  consideration.    If  no  judgment  cau 
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be  taken  in  any  ease  against  the  bankrupt,  then  no  surety  on 
either  kind  of  bond  could  be  made  to  respond,  where  a  discharge 
in  bankruptcy  had  intervened.  Not  only  so,  but  the  conditions 
of  the  two  bonds  are  too  nearly  akin  to  warrant  any  distinction 
in  regard  to  the  liability  of  the  surety  to  respond. 

The  condition  of  the  appeal  bond  is  that  **If  on  the  appeal 
judgment  be  rendered  against  him"  (the  appellant)  **he  will 
satisfy  it  and  the  costs."  G.  C,  10383.  The  condition  of  the 
bond  in  attachment  is  '  *  That  the  property  or  its  appraised  value 
in  money  will  be  forthcoming  to  answer  the  judgment  of  the 
court  in  the  action."    G.  C,  10258. 

The  judgment  of  this  court  in  the  last  named  case  was  affirmed 
without  report  on  June  20,  1911,  as  appears  by  84  Ohio  State, 
495. 

We  reach  the  conclusion  in  this  case,  therefore,  that  the  judg- 
ment should  be  and  the  same  is  affirmed. 


COMPETENCY  OF  EVIDENCE  IN  A  RAILWAY  CROSSING 

ACCIDENT  CASE. 

Circuit  Court  of  Cuyahoga  County. 

Emily  Davideb  v.  The  Wheeling  &  Lake  Erie 

Railway  Company. 

Decided,  May  27,  1912. 

Railroad  Crossing  Accident — Obstruction  of  Yiew— Evidence — Ordinance 
Limiting  Speed  of  Train. 

1.  In  a  railroad  crossing  accident  case,  a  witness  who  has  made  an 
inspection  of  certain  premises  for  the  purpose  of  discovering 
whether  certain  buildings  obstructed  the  view  from  a  given  point 
along  the  line  of  a  railroad  track,  may  testify  that  they  do  or  do 
not  obstruct  the  view,  but  where  an  objection  to  such  evidence  is 
sustained  and  the  court  thereafter  permits  the  exact  situation, 
with  location  and  dimensions  of  buildings  with  reference  to  the 
track  to  be  given  to  the  jury,  from  which  it  may  readily  con- 
clude whether  or  not  the  view  was  obstructed  as  claimed,  no 
prejudice  results  from  the  exclusion  of  the  witness'  answer  to 
the  first  question. 
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2.  So  also  with  regard  to  the  plaintiff's  own  statements  that  her  view 

was  obstructed  by  certain  objects,  at  the  time  of  the  accident  when 
she  was  about  to  cross  the  track. 

3.  It  is  competent  on  cross-examination  of  plaintiff  in  such  case  to  ask 

her  if  she  knew  of  a  village  ordinance  limiting  the  speed  of  trains 
at  the  place  where  she  was  injured. 

A.  W.  Lamson,  for  plaintiflE  in  error. 
Squire,  Sanders  &  Dempsey,  contra. 

Marvin,  J. ;  Winch,  J.,  and  Niman,  J.,  concur. 

The  parties  here  are  as  they  v^ere  in  the  court  below.  The 
plaintiff  brought  suit  against  the  Pennsylvania 'Company,  and 
later  by  amendment  of  the  petition,  the  present  defendant  in 
error  was  made  a  party  defendant.  The  purpose  of  the  action 
was  to  recover  for  injuries  received  by  the  plaintiff  on  the  31st 
day  of  May,  1907,  when  driving  in  a  one-horse  buggy  across  the 
track  of  the  Pennsylvania  Company  on  Grace  street,  in  the  vil- 
lage of  Bedford,  in  this  county. 

At  the  close  of  the  evidence  introduced  by  the  plaintiff,  the 
court  directed  a  verdict  for  the  defendant,  the  Wheeling  &  Lake 
Erie  Railway  Company.  Verdict  was  accordingly  rendered  and 
judgment  entered  on  such  verdict,  dismissing  the  petition  as 
against  said  last  named  defendant.  By  proper  proceedings,  the 
action  of  the  court  in  that  regard  is  here  for  review. 

The  tracks  of  the  two  railroad  companies  run  nearly  parallel 
to  each  other,  and  the  direction  is  nearly  south  and  north.  Grace 
street,  on  which  the  plaintiff  was  driving,  crosses  the  tracks  of 
the  two  companies  nearly  at  right  angles.  The  locomotive  on  a 
train  of  the  Pennsylvania  Company,  proceeding  west,  collided 
with  the  buggy  in  which  the  plaintiff  was  driving,  resulting  in 
injuries  to  her. 

The  distance  between  the  track  of  the  Wheeling  &  Lake  Erie 
Railway  Company  and  the  track  of  the  Pennsylvania  Company, 
on  which  the  plaintiff  was  injured,  is  something  like  15  feet. 
The  track  of  the  Wheeling  &  Lake  Erie  Company  is  east  of  the 
track  of  the  Pennsylvania  Company  on  which  the  accident  oc- 
curred. The  plaintiff  was  driving  toward  the  west  and  had  to 
cross  the  track  of  the  Wheeling  &  Lake  Erie  Company  before 
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reaching  the  Pennsylvania  Company's  track  where  she  was  in- 
jured. As  she  approached  the  Wheeling  &  Lake  Erie  Company's 
track,  there  was  a  freight  train  standing  upon  such  track,  and 
she  was  detained  for  a  considerable  time  by  reason  of  this  train. 
She  was  finally  able  to  drive  across  this  track  by  the  cutting  of 
the  train,  leaving  an  opening  sufficient  between  the  cars  to  allow 
her  to  drive  across  the  track,  and  she  says  that  she  was  signalled 
•  by  an  employee  of  the  Wheeling  &  Lake  Erie  Company  to  drive 
across. 

On  a  side-track  of  the  Pennsylvania  Company,  which  was  east 
of  the  track  on  which  she  wsa  injured,  there  were  cars  standing, 
so  that,  she  says,  she  was  unable  to  see  the  train  approaching  on 
the  Pennsylvania  track. 

The  acts  of  negligence  charged  against  the  Wheeling  &  Lake 
Erie  Company  are  that  it  failed  to  establish  methods  of  warning 
other  than  by  bell  and  whistle,  at  a  crossing  alleged  to  be  more 
dangerous  than  the  usual  crossing,  by  reason  of  obstruction  to 
view  by  a  freight  train  on  the  Wheeling  &  Lake  Erie  passing 
same ;  freight  cars  on  the  Pennsylvania  storage  track,  and  build- 
ings, fences  and  bushes  erected  and  permitted  on  the  rights  of 
way  of  both  companies.  Further,  that  there  was  unnecessary 
blocking  of  the  crossing  by  the  train  on  the  Wheeling  &  Lake 
Erie  road.    • 

One  of  the  errors  alleged  in  the  petition  is  that  the  verdict  was 
against  the  weight  of  the  evidence ;  in  any  event,  that  there  was 
evidence  tending  to  show  negligence  on  the  part  of  the  Wheeling 
&  Lake  Erie  Company,  and  that  there  being  such  evidence,  the 
court  was  bound  to  have  submitted  the  case  as  between  the 
plaintiff  and  the  last  named  defendant  to  the  jury. 

For  reasons  explained  by  the  court  on  the  hearing  of  this 
case,  this  question  can  not  be  considered  by  us,  and  it  is  not  nec- 
essary to  discuss  it  further  here.  The  evidence  is  not  all  before 
us,  and  under  rulings  of  this  court,  affirmed  by  the  Supreme 
Court,  we  have  no  authority  to  examine  into  the  question  of  the 
facts  in  this  proceeding. 

It  is  urged^  however,  that  there  is  error  manifest  in  the  record 
in  the  ruling  which  the  court  made  upon  the  admission  of  evi- 
dence. 
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Attention  is  first  called  to  an  alleged  error  of  this  sort  ap- 
pearing at  page  7  of  the  record.  Frank  William  K<arber  was  a 
witness  who  had  been  called  by  the  plaintiff,  and  testified  as  to 
the  location  of  the  tracks  and  his  observations  and  experiments 
made  at  the  place  where  the  accident  occurred.  From  the  evi- 
dence it  appears  that  there  was  a  tool  house  situated  on  the  right- 
of-way  of  the  Wheeling  &  Lake  Erie  Company,  and  it  was 
claimed  that  this  tool  house  was  so  situated  as  to  render  it  im- 
possible for  one  driving  on  Grace  street,  as  this  plaintiff  was,  to 
see  along  the  track  of  the  Pennsylvania  Company  for  a  sufficient 
distance  to  avoid  collision  with  trains  coming  on  that  road  from 
that  direction. 

After  the  witness  had  told  that  he  had  made  some  experiments 
to  determine  the  eifect  that  the  location  of  this  tool  house  had 
upon  the  view  of  one  from  Grace  street  along  the  Pennsylvania 
track,  he  was  asked  this  question: 

** What  did  you  do?" 

This  was  objected  to  by  the  defendant;  the  objection,  how- 
ever, was  overruled  by  the  court,  and  the  witness  answered : 

*  *  I  stood  on  the  south  track  of  the  Wheeling  &  Lake  Erie,  on 
the  south  rail  of  the  main  track,  and  observed  that  the  tool  house 
obstructed  the  view  of  the  westbound  track,  beginning  at  a  point 
about  1000  feet  back  and  extending  for  quite  a  distance. 

**Q.  Back  from  where?  A.  Standing  on  the  south  rail  of 
the  main  track.'' 

Then  his  attention  is  called  to  the  fact  that  at  that  particular 
point  although  the  general  direction  of  the  road  is  east  and  west, 
as  it  passes  through  this  village,  it  runs  practically  north  and 
south,  and  the  track  which  is  on  the  left  hand  side  as  trains  are 
coming  toward  Cleveland,  is  spoken  of  among  the  railroad  peo- 
ple as  the  southerly  track,  although  at  this  particular  point  it  is 
the  westerly  track. 

The  witness  then  says: 

**  Standing  on  the  westerly  rail  I  observed  that  the  tool  house 
obstructed  the  view  of  the  west  bound  track,  beginning  at  a  point 
approximately  1000  feet  back  from  the  center  line  of  Grace 
street. ' ' 
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The  defendant  moved  that  this  answer  be  taken  from  the  jury 
and  this  motion  was  sustained. 

It  is  said  that  there  is  error  in  this,  because  the  point  which 
the  plaintiff  was  seeking  to  make  was  that  the  Wheeling  &  Lake 
Erie  Road  had  erected  a  building  on  its  right-of-way  at  such  a 
point  that  it  obstructed  the  view  of  the  Pennsylvania  Road,  and 
that  therefore  this  was  negligence  on  the  part  of  the  Wheeling 
&  Lake  Erie  Company. 

Other  questions  were  asked  of  a  similar  nature  immediately 
following  the  questions  to  which  attention  has  been  called,  and 
objection  to  some  of  them  being  answered  was  sustained,  and  an- 
swers to  others  were  taken  from  the  jury. 

It  is  urged  on  the  part  of  the  defendant  in  error  that  the  rul- 
ings were  proper  because,  it  is  said,  to  say  that  a  building  ob- 
structed one's  view  is  to  state  a  conclusion. 

We  are  not  impressed  with  the  soundness  of  this  reasoning. 
It  seems  to  us  exceedingly  technical  to  say  that  one  may  not  tes- 
tify that  a  building  obstructed  his  view.  However,  we  are  un- 
able to  see  that  the  plaintiff  suffered  from  this  ruling,  by  reason 
of  what  immediately  followed. 

The  witness  was  asked  to  describe  the  tool  hou^e,  size  and 
height.  He  had  already  given  its  location,  and  he  answered  to 
this  question  as  follows : 

*'The  tool  house,  the  side  parallel  with  the  west  bound  track 
of  the  Pennsylvania  line  was  14  feet  9  inches  wide;  the  side  at 
right  angles  was  16  feet  and  6  inches  wide;  and  the  height  I 
didn't  ascertain  any  more  than  from  observation,  but  my  memory 
is  that  it  was  about  12  feet  high." 

Then  he  was  asked  to  give  the  length  of  the  switch  of  the 
Wheeling  &  Lake  Erie,  which  he  gave. 
Following  this  he  was  asked  this  question : 

*'Did  you  make  any  observation  to  see  what,  if  any,  obstruction 
was  created  by  the  tool  house  which  you  described  and  located 
on  this  map,  to  a  person  standing  at  or  near  the  Wheeling  & 
Lake  Erie  tracks  at  Grace  street?" 

An  objection  to  this  was  sustained,  and  it  was  stated  by  coun- 
sel for  the  plaintiff  as  follows : 


170      CIRCUIT  COURT  REPORTS— NEW  SERIES. 

Davlder  v.  Railway.  [Vol.  20  (N.S.) 

*  *  We  expect  to  show  that  he  took  a  position  on  the  center  line 
of  Grace  street  in  the  easterly  track  of  the  Wheeling  &  Lake 
Erie  Railroad  Company,  and  looked  south  for  the  purpose  of 
seeing  what,  if  any,  obstruction  this  tool  house  was  to  a  view  of 
the  west  bound  track  of  the  Pennsylvania  Company,  and  found 
that  the  tool  house  cut  off  the  view  of  a  person,  situated  as  he  was, 
of  the  west  bound  track  of  the  Pennsylvania  Company,  from  a 
point  about  900  feet  south  of  Grace  street  in  said  track  southerly 
as  far  as  the  track  was  in  view,  which  was  to  the  point  where  the 
track,  by  reason  of  the  curve,  passed  out  of  the  view  of  a  person 
a  I  Grace  street." 

On  cross-examination  the  witness  was  asked  again  as  to  the 
location  of  this  tool  house,  and  he  gave  it  as  in  the  direct  exami- 
nation. 

We  think  that  no  prejudice  came  to  the  plaintiff  by  reason  of 
sustaining  objections  to  the  question  as  to  what  effect  the  matter 
of  the  obstruction  of  the  view  of  the  witness  this  tool  house  had, 
because  when  the  dimensions  of  the  tool  house  were  given,  the 
point  from  which  the  witness  looked  and  the  situation  of  the 
tracks  the  jury  had  full  information  that  the  tool  house  ob- 
structed the  view,  so  though  we  think  that  the  witness  should 
have  been  permitted  to  answer  that  the  tool  house  obstructed 
the  view,  the  ruling  of  the  court  in  regard  to  it  was  not 
to  the  prejudice  of  the  plaintiff;  hence  there  can  be  no  reversal 
on  account  of  this. 

At  page  35  of  the  record  it  was  sought  to  show  by  the  plaint- 
iff, who  was  being  examined  as  a  witness,  that  her  view  of  the 
Pennsylvania  track  on  which  the  train  was  approaching  which 
collided  with  her  buggy,  was  obstructed  by  freight  cars  stand- 
ing on  a  track  of  the  Wheeling  &  Lake  Erie  Company,  the  claim 
'being  that  there  was  negligence  on  the  part  of  this  company  in 
allowing  their  cars  to  so  stand  as  to  obstruct  the  view  of  the 
Pennsylvania  tracks. 

This  question  was  asked  the  plaintiff  by  her  own  counsel : 

**What  effect  did  the  train  or  the  other  cars  there  have  on 
your  seeing  tlic*  Pennsylvania  line?" 

The  court  sustained  an  objection  to  this  question.  The  offer 
to  show  was  that  the  cars  of  the  Wheeling  &  Lake  Erie  standing 
on  this  track  obstructed  the  view  of  the  plaintiff. 
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We  think  that  the  court  should  have  permitted  this  question 
to  be  answered,  for  the  same  reason  that  we  think  the  court 
should  have  permitted  answers  to  the  questions  in  reference  to 
the  effect  of  the  tool  house  upon  the  ability  to  see  along  the  line 
of  the  Pennsylvania  track. 

Immediately  following  this,  this  question  was  asked : 

*'When  you  were  looking  southerly  along  the  line  of  the  rail- 
road tracks  in  front  of  you,  were  you  able  to  see  the  line  of  the 
Pennsylvania  Railroad?" 

The  court  sustained  an  objection  to  that  question,  and  prgper 
exception  was  taken  and  an  offer  made  to  prove  that  she  was  not 
able  to  see  along  the  line  of  the  railroad. 

However,  immediately  after  this  the  following  questions  were 
asked  of  the  plaintiff,  and  answered  as  indicated : 

'  *  Q.  I  will  ask  you,  did  you,  while  sitting  there  in  your  car- 
riage, did  you  look  towards  the  Pennsylvania  Railroad  tracks 
southerly  from  Grace  street?  A.  I  couldn't  see  the  Pennsyl- 
vania track.  The  Wheeling  &  Lake  Erie  obstructed — ^the  cars 
of  the  Wheeling  &  Lake  Erie  obstructed  my  view. 

*  *  Q.  My  question  was,  did  you  look  toward  the  Pennsylvania 
tracks  in  that  direction  while  you  were  standing  there ?*' 

Whereupon  the  court  said:    **The  answer  may  stand.'* 

So  that,  the  court  left  as  an  answer  to  go  to  the  jury  testimony 

of  the  witness  that  the  cars  spoken  of  obstructed  her  view.    We 

think  the  court  did  right  in  this. 
Then  followed  this  question: 

**Did  you  look  in  that  direction?" 


This  question  was  objected  to  by  the  defendant,  the  objection 
was  overruled,  and  she  gave  this  answer: 

**I  looked  in  a  northerly  and  southerly  direction  and  could 
not  see  the  Pennsylvania  tracks." 

As  all  that  was  sought  to  be  shown  by  the  witness  in  reference 
to  the  interference  with  her  view  of  the  Pennsylvania  track  by 
these  cars  which  were  standing  on  the  Wheeling  &  Lake  Erie 
track  got  to  the  jury,  we  see  no  reversible  error  in  the  ruling  of 
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the  court,  though  we  are  not  able  to  see  why  the  court  ruled  out 
the  same  thing  earlier  in  the  testimony  of  the  same  witness. 

Later  on  a  similar  situation  arose  in  reference  to  the  claim  on 
the  part  of  the  plaintiff  that  her  view  of  the  approaching  train 
on  the  Pennsylvania  road  was  obstructed  by  cars  on  the  track 
of  that  road,  but  as  answers  to  these  questions  could  not  have 
affected  the  right  of  the  plaintiff  one  way  or  another  to  recover 
against  the  Wheeling  &  Lake  Erie,  we  regard  it  as  of  no  im- 
portance in  this  connection,  although,  upon  reading  the  record, 
we  find  the  same  situation  in  reference  to  this,  that  practically 
all  that  the  witness  undertook  to  say  in  answer  to  any  questions 
was  finally  admitted  by  the  court. 

Again,  at  page  "62  of  the  record,  the  plaintiff,  being  under 
cross-examination  by  counsel  for  the  defendant  railroad  com- 
pany, was  asked  as  to  her  having  seen  the  trains  passing  at  this 
point  frequently.  She  said  she  had,  and  she  was  asked :  *  'About 
how  fast  an  hour  have  you  seen  trains  passing  over  that  crossing 
on  the  Pennsylvania  track  T' 

She  answered:    '*You  mean  freight  or  passenger?" 

The  counsel  replied:    ** Freight  and  passenger  trains,  bothT* 

Objection  to  this  was  made  by  the  plaintiff,  and  it  was  over- 
ruled, and  she  answered:  Freight  trains  about  twenty  or  thirty 
miles  an  hour,  and  that  she  had  seen  that  frequently. 

We  think  this  was  competent  as  tending  to  show  that  she 
might  have  anticipated  that  there  would  be  a  train  along  at  that 
rate  of  speed  crossing  Grace  street  at  the  point  where  such  street 
crossed  the  track. 

At  page  162  of  the  record  it  is  shown  that  the  plaintiff  was  re- 
called to  the  stand  for  further  cross-examination.  On  her  part 
evidence  was  introduced  of  the  existence  of  an  ordinance  in  the 
village  of  Bedford  restricting  the  speed  at  which  trains  might 
run  through  the  village  to  ten  miles  an  hour,  and  when  she  was 
recalled,  as  already  stated,  she  was  asked  by  counsel  for  the  rail- 
road company  if  she  knew  anything  about  that  ordinance,  and 
she  answered  that  she  did  not. 

Objection  was  made  by  her  counsel  to  this  question  and  that 
objection  was  overruled. 
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This  ruling  was  proper,  upon  the  principle  that  she  could  not 
rely  upon  the  provisions  of  an  ordinance  in  relation  to  the  speed 
of  trains  of  which  she  had  no  knowledge. 

No  other  questions  are  presented  to  us  which  affect  the  claim 
of  the  plaintiff  against  the  Wheeling  &  Lake  Erie  Company.  As 
to  these,  we  find  no  error  to  her  prejudice  in  the  rulings  of  the 
court,  and  the  result  is  that  the  judgment  is  affirmed. 


VESTING  OF  A  LIFE  ESTATE  SUBJECT  TO  THE  ACCUMULA- 
TION OF  A  FUND. 

Circuit  Court  of  Cuyahoga  County. 

Benj.  F.  Rice  v.  ^Minnie  M.  Rice. 
Decided,  May  27,  1912. 

Will — Interpretation  of — Life  Estate — Attachment. 

A  devise  of  real  estate  to  testator's  son,  "to  have  and  to  hold  and  the 
use  thereof  during  his  natural  life,  and  should  his  wife,  Edith  Rice, 
outlive  him,  then  she  shall  have  the  use  thereof  during  the  re- 
mainder of  her  life,  and  at  the  decease  of  hoth,  said  property 
shall  become  and  be  the  property  of  their  •  children  and  their 
heirs  forever,"  coupled  with  a  direction  that,  "It  is  my  will 
that  my  son,  Benj.  F.  Rice,  shall  out  of  the  income  of  aforesaid 
property,  erect  a  monument  upon  the  graves  of  myself  and  my 
nusband,  Jos.  P.  Rice,  within  five  years  after  my  decease,  at  a 
value  not  less  than  five  hundred  dollars,"  vests  in  the  son  a  life  es- 
tate in  said  real  estate,  charged  with  the  payment  or  accumulation 
of  a  fund  of  $500  for  the  building  of  a  monument,  and  the  son's  in- 
terest in  said  real  estate  is  subject  to  attachment. 

Green,  Zmtint  cC*  Zmiint,  for  plaintiff  in  error. 
Sterling  Parks,  contra. 

NiMAN,  J.;  Winch,  J.,  and  Marvin,  J.,  concur. 

The  defendant  in  error,  Minnie  M.  Rice,  brought  her  action  in 
the  court  of  common  pleas  to  recover  from  the  plaintiff  in  error, 
Benj.  F.  Rice,  on  a  claim  for  the  care  and  support  of  Phyllis 
Kice,  the  minor  child  of  said  parties. 
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The  defendant  below,  at  the  time  of  the  commencement  of  the 
action,  was  a  resident  of  Pennsylvania.  The  plaintiff,  on  aflS- 
davit  in  the  form  required  by  law,  obtained  an  order  of  attach- 
ment on  the  ground  that  the  defendant  was  a  non-resident  of  the 
state  of  Ohio,  and  certain  real  estate  located  in  Dover  township, 
Cuyahoga  county,  Ohio,  was  attached  by  the  sheriflf  pursuant  to 
the  order. 

Service  by  publication  was  then  obtained  upon  the  defendant. 
After  the  completion  of  the  publication,  the  defendant  filed  his 
motion  to  quash  service  on  the  ground  that  the  property  at- 
tached was  not  subject  to  attachment.  This  motion  was  over- 
ruled and  the  defendant,  the  plaintiff  in  error  here,  prosecutes 
this  proceeding  in  error  to  secure  a  reversal  of  the  judgment  of 
the  court  of  common  pleas,  overruling  his  motion  to  quash  serv- 
ice. 

The  land  attached  in  the  action  below,  formerly  belonged  to 
Almeda  Rice,  who  died  in  September,  1911,  leaving  a  will  which 
was  duly  probated,  the  second,  third  and  fourth  paragraphs  of 
which  are  as  follows: 

*' Second.  I  give,  devise  and  bequeath  to  my  adopted  son, 
Benj.  F.  Rice,  the  mortgages  which  I  hold  against  his  property, 
to  be  his  and  his  heirs'  forever  and  all  my  real  estate  and  per- 
sonal property,  to  have  and  to  hold  and  the  use  thereof  during 
his  natural  life,  and  should  his  wife,  Edith  Rice,  outlive  him, 
then  she  shall  have  the  use  thereof  during  the  remainder  of  her 
life,  and  at  the  decease  of  both,  said  property  shall  become  and 
be  the  property  of  their  children  and  their  heirs  forever. 

**  Third.  It  is  my  will  that  my  son,  Benj.  F.  Rice,  shall  out 
of  the  income  of  aforesaid  property,  erect  a  monument  upon  the 
graves  of  myself  and  my  husband,  Jos.  P.  Rice,  within  five  years 
after  my  decease,  at  a  value  not  less  than  five  hundred  dollars. 

'* Fourth.  1  hereby  appoint  my  son,  Benj.  F.  Rice,  executor 
of*  this  my  last  will  and  testament." 


The  decision  of  the  question  presented  by  the  petition  in  error 
in  this  proceeding  depends  upon  the  proper  interpretation  of 
the  provisions  of  the  will  of  Almeda  Rice,  above  quoted. 

It  is  contended  on  behalf  of  the  plaintiff  in  error  that  under 
these  provisions  of  the  will,  Benj.  F.  Rice  was  to  hold  the  prop- 
erty mentioned  therein,  which  is  the  real  estate  attached,  until 
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the  income  for  the  monument  shall  have  been  accumulated ;  that 
until  then  Benj.  F.  Rice  holds  said  real  estate  either  as  executor 
or  testamentary  trustee,  and  not  as  life  tenant,  and  that  prop- 
erty in  the  hands  of  an  administrator  or  executor,  as  this  is 
claimed  to  be,  is  not  subject  to  attachment. 

We  think  it  clear,  however,  that  th^  will  gave  a  life  estate  to 
Benj.  F.  Rice  in  the  real  estate  of  the  testatrix,  and  that  such 
real  estate  was  not  taken  by  him  as  executor  or  testamentary 
trustee  to  be  held  in  that  capacity  until  a  fund  for  the  monument 
was  accumulated.  The  real  estate  in  question  vested  at  once  in 
Benj.  F.  Rice  as  life  tenant,  charged,  however,  with  the  payment 
or  accumulation  of  the  fund  of  $500  for  the  building  of  a  monu- 
ment. 

This  being  the  case,  the  authorities  cited  by  counsel  for  the 
plaintiff  in  error,  to  effect  that  property  or  money  held  by  an 
executor  or  administrator  of  an  estate  in  a  representative  capac- 
ity can  not  be  reached  by  attachment  or  garnishee  process  in  an 
action  against  the  heirs  or  legatees  before  an  order  of  distribu- 
tion has  been  made,  have  no  application. 

By  virtue  of  the  will  of  Almeda  Rice,  the  plaintiff  in  error  had 
a  life  estate  in  the  lands  attached,  subject  to  the  provision  for 
the  creation  of  a  fund  out  of  the  income  of  the  property  for  the 
erection  of  a  monument,  costing  not  less  than  $500.  This  life 
estate  is  subject  to  attachment,  and  service  by  publication  upon 
the  defendant  below-,  following  the  attachment  of  the  real  estate, 
was  authorized  by  law  and  regularly  made.  The  court  of  com- 
mon pleas  committed  no  error  in  overruling  the  defendant's 
motion  to  quash  service. 

Judgment  affirmed. 
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CONSTRUCTION  OF  LEASE  FOR  CAS  AND  Ofl.  LANI>S. 

Court  of  Appeals  for  Licking  County. 

The  Columbus  Natural  Gas  Company  v.  J.  W.  Dunlap, 
Amanda  Bline  and  Jacob  P.  Bline. 

Decided,  1914. 

Oil  and  Cfas — Construction  of  Lease  Providing  Rental  for  Completed 
Wells  and  for  the  Land  Prior  to  Such  Completion — Words  **Comr 
pleted  WelV  Mean  a  Productive  Well, 

In  a  lease  of  land  for  exploration  for  gas  and  oil,  wherein  it  Is  stipu- 
lated that  the  lessee  shall  pay  $200  each  year  in  advance  for  the 
product  of  each  well  from  the  time  of  its  completion,  and  in  case 
no  well  is  completed  within  a  specified  time  the  lessee  shall  pay 
a  rental  of  $580  for  each  year  such  completion  is  delayed  there- 
after, and  each  completed  well  shall  only  reduce  the  land  rental 
$200,  the  words  "completed  well"  have  reference  to  a  productive 
well  and  not  to  a  dry  hole,  and  the  lessee  is  not  entitled  to  a  re- 
duction of  $200  in  his  rental  because  of  the  completion  of  an 
unproductive  well. 

Fitzgibbon,  Montgomery  <&  Black,  for  plaintiff  in  error. 
J.  M.  Stvartz,  contra. 

Powell,  J. ;  Voorhees,  J.,  and  Shields,  J.,  concur. 

On  the  20th  day  of  September,  1907,  the  plaintiff  in  error  and 
the  defendants  in  error  entered  into  a  contract  in  writing  where- 
by the  said  defendants  in  error  leased  to  plaintiff  in  error  256 
acres  of  land  in  this  county,  and  which  is  described  in  the  peti- 
tion, for  the  purpose  of  exploring  the  same  for  oil,  gas  or  water, 
and  for  producing  and  marketing  the  same,  if  any  oil  or  gas  were 
found  thereon. 

The  conditions  of  said  lease  so  far  as  they  relate  to  the  present 
controversy,  are  as  follows: 

1.  The  lease  was  for  the  period  of  five  (5)  years  **and  as 
much  longer  as  oil  or  gas  is  found  in  paying  quantities.'* 

2.  **If  gas  only  is  found,  second  party  (plaintiff  in  error) 
agree  to  pay  $200  each  year  in  advance  for  the  product  of  each 
well,  from  the  time  of  the  completion  of  same." 
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3.  *'In  case  no  well  is  completed  on  or  before  February  13, 
1908,  second  party  shall  pay  to  the  first  party  (defendants  in 
error)  five  hundred  and  eighty  dollars  for  each  year  thereafter 
such  completion  is  delayed,  payable  annually  in  advance." 

4.  **It  is  further  provided  that  each  well  completed  shall 
only  reduce  the  land  rental  two  hundred  dollars." 

Plaintiff  in  error  completed  two  wells,  that  produced  gas, 
and  by  payment  of  well  rentals  of  ^200  each,  it  reduced  the  land 
rentals  to  $180.  It  then  completed  a  third  well  which  did  not 
produce  gas  or  oil,  so  that  no  well  rentals  were  due  from  it, 
and  then  refused  to  pay  the  $180  land  rental  due  February  13, 
1913,  all  other  rentals  having  been  paid  to  that  date.  The  de- 
fendants in  error  brought  suit  to  recover  said  sum.  The  ques- 
tion is  raised  by  demurrer  to  the  answer  which  sets  out  the 
various  payments  of  rentals,  and  the  refusal  to  pay  the  $180 
land  rental  after  the  completion  of  the  third  well  without  find- 
ing gas  or  oil,  and  while  continuing  to  occupy  said  lands  under 
said  lease. 

There  are  two  kinds  of  rentals  provided  for  in  the  contract — 
!p580  land  rentals,  and  well  rentals  of  $200  per  year  in  advance 
for  the  product  of  each  well,  when  gas  only  was  found.  Each 
well  completed  should  only  reduce  the  land  rental  $200.  The 
completion  of  two  wells  reduced  the  land  rentals  to  $180,  and 
the  completion  of  the  third  well  is  claimed  to  have  reduced  the 
land  rental  to  nothing,  although  such  third  well  is  not  produc- 
tive of  either  gas  or  oil.  But  there  being  no  product  from  such 
well,  plaintiff  in  error  claims  it  was  not  obliged  to  pay  any  well 
rental  therefor. 

What  is  the  true  construction  of  the  contract,  and  what  is  the 
reasonable  construction  of  the  same? 

In  the  opinion  of  the  court  this  is  not  what  was  intended  by 
ihe  parties  when  the  contract  was  executed.  We  think  that  the 
parties  had  in  contemplation  two  kinds  of  rental  or  source  of 
income,  one  of  which  should  never  be  less,  while  the  lease  was  in 
force,  than  $580,  while  the  other  mi^ht  go  to  any  limit  that  the 
supply  of  gas  would  warrant.  In  the  intendment  of  the  parties, 
as  it  appears  to  the  court,  a  ''completed  well"  does  not  mean  a 
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dry  hole  in  the  ground,  but  a  productive  well  as  a  source  of  in- 
come to  the  plaintiffs  below.  The  expression  **if  gas  only  is 
found"  contemplates  that  something  of  value  must  be  found, 
otherwise  it  would  be  as  reasonable  for  defendants  in  error  to 
claim  that  plaintiff  in  error  should  pay  $200  for  the  product 
of  each  completed  well,  even  though  that  product  was  nothing 
but  water.    Neither  position  is  tenable. 

There  was  no  error  in  the  action  of  the  court  of  common  pleas, 
in  sustaining  said  demurrer,  and  its  judgment  will  be  afiSrmed, 
and  the  cause  will  be  remanded  for  execution. 


LIABILITY  OF  HUSBAND  POR  FUNERAL  EXPENSES  OP  WIFE 

WITH  WHOM  HE  WAS  NOT  LIVINC. 

Court  of  Appeals  for  Delaware  (bounty. 

Geobqb  H.  Humphrey  &  Son  v.  Alanzo  Htjfp. 

Decided,  April  Term»  1914. 

Hiul>and  and  Wife — Wife's  Funeral  Expenses  May  he  Made  a  Charge 
Against  Husband— Nottoithstanding  They  Were  Living  Apart 
Under  an  Agreement  of  Separation, 

1«  A  husband  is  not  relieved  from  liability  for  the  expense  of  the 
funeral  and  burial  of  his  wife  by  the  fact  that  they  had  entered 
into  a  written  contract  to  live  separate  and  apart  durin^^  the  re- 
mainder of  their  natural  lives,  notwithstanding  for  considerations 
satisfactory  to  herself  the  wife  had  stipulated  in  said  contract 
that  she  thereby  released  the  said  husband  from  all  claims  she  had 
on  him  by  reason  of  their  marriage  relation. 

2.  In  such  a  case  presentation  of  the  claim  to  the  administrator  of  the 
estate  of  the  wife  is  not  a  condition  precedent  to  the  bringing  of 
suit  against  the  husband. 

Overiurf,  Hough  &  Jones,  for  plaintiff  in  error. 
Marriott,  Freshwater  &  Wickha^m,  contra. 

SniEiiDS,  J.;  VooRHEES,  J.,  and  Powell,  J.,  concur. 

The  action  below  was  brought  by  the  plaintiffs  in  error,  plaint- 
iffs below,  to  recover  from  the  defendant  in  error,  defendant 
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below,  upon  an  account  for  the  funeral  expenses  and  costs  of 
burial  of  the  wife  of  the  defendant. 

By  answer  the  defendant  set  up  as  a  defense  tiiat  he  and 
his  wife,  Alice  Hufif,  during  her  lifetime  entered  into  a  written 
contract  ''to  live  separate  and  apart  from  each  other  during 
the  remainder  of  their  natural  lives,  and  for  the  sum  of  $200 
paid  by  the  defendant  to  his  said  wife,  and  for  other  satisfac- 
tory and  valuable  considerations  it  was  stipulated  in  said  con- 
tract that  said  wife  released  the  defendant  from  all  and  singular 
the  claims  she  had  on  the  defendant  that  may  arise  by  reason 
of  their  marriage  relations  and  that  they  should  always  live 
thereafter  the  same  as  if  no  marriage  between  them  had  ever 
taken  place,  and  that  the  defendant  was  forever  released  from 
all  claims  his  said  wife  may  have  against  him  for  her  support 
and  maintenance." 

He  further  alleged  that  the  terms  of  said  contract  were  fair, 
reasonable  and  just  to  his  said  wife  under  the  circumstances  of 
the  parties  at  the  time  it  was  made.  That  all  the  stipulations 
contained  in  said  contract  were  fully  complied  with  by  the  de- 
fendant and  that  by  reason  thereof  he  claims  he  is  released 
from  all  claims  which  hi^  marriage  relation  imposed  on  him. 

To  this  answer  the  plaintiffs  filed  a  general  demurrer  which 
was  by  said  court  overruled,  to  which  the  plaintiffs  excepted, 
and  not  desiring  to  further  plead,  judgment  for  costs  was  there- 
upon entered  in  favor  of  the  defendant,  to  all  of  which  the 
plaintiffs  excepted,  and  thereupon  a  petition  in  error  was  filed 
in  this  court  for  the  review  and  reversal  of  said  judgment. 

That  the  plaintiffis  in  error  rendered  the  services  sued  for  is 
not  disputed,  nor  is  the  reasonableness  of  the  charge  made  for 
the  same  disputed,  but  the  defendant  in  error  denies  his  lia- 
ability  therefor  not  because  of  his  relation  as  husband,  but  be- 
cause of  the  contract  of  separation  set  up  in  his  said  answer. 

It  is  apparent  that  in  such  contract  the  defendant  in  error 
sought  to  relieve  himself  of  the  obligation  for  the  support  of 
his  wife,  and  while  the  terms  of  such  contract  may  have  been 
**fair,  reasonable  and  just,"  do  they  extend  to  and  cover  the 
burial  expenses  of  his  wifef    Counsel  for  the  defendant  in  er- 
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ror  argued  that  the  action  of  the  court  below  in  overruling  said 
demurrer  was  proper,  first,  because  it  does  not  appear  that  said 
claim  was  presented  to,  allowed  or  rejected  by  the  administrator 
of  the  estate  of  the  deceased  wife,  and  second,  that  said  de- 
ceased wife's  estate  is  liable  for  said  burial  expenses  and  that 
the  defendant  in  error  is  not  liable  therefor. 

First,  the  husband  is  primarily  liable  for  his  wife's  debts, 
and  even  though  the  separate  estate  of  defendant  in  error  *& 
wife,  if  she  had  any,  may  have  been  liable  for  her  debts,  still 
one  furnishing  services  and  expenses  for  the  wife's  burial  has 
the  election  to  proceed  either  against  the  surviving  husband  or 
the  deceased  wife's  estate  to  recover  for  such  services  and  ex- 
penses. Here  the  pleadings  fail  to  show  whether  or  not  the  wife 
of  defendant  in  error  left  a  separate  estate,  but  whether  she  did 
or  not  is  immaterial,  as  we  view  the  case,  for  plaintiff  in  error 
having  elected  to  sue  the  surviving  husband  on  said  account  ren- 
dered the  appointment  of  an  administrator  of  the  estate  of 
the  deceased  wife  unnecessary,  and  therefore  presentation  of 
said  account  to  the  administrator  of  her  estate,  if  one  was 
appointed,  was  not  a  condition  precedent  to  bringing  suit  on 
the  same. 

Secondly,  did  said  contract  of  separation  relieve  the  defend- 
ant in  error  from  the  payment  of  the  account  sued  onf  Under 
the  common  law  it  was  clearly  the  duty  of  a  husband  to  pay  the 
burial  expenses  of  his  wife,  and  while  the  rights  and  powers  of 
the  wife  have  been  materially  changed  and  greatly  enlarged 
by  legislation  in  this  state  so  that  she  may  contract  for,  acquire 
and  hold  property  in  her  own  name  and  her  separate  estate  may 
become  bound  for  any  obligation  incurred  for  her  benefit  upon 
the  faith  of  such  separate  estate,  we  know  of  no  rule  laid  down 
in  any  adjudicated  case  in  this  state  that  modifies  the  above  rule 
of  common  law  liability  or  absolving  the  husband  from  the  pay- 
ment of  his  wife's  funeral  debts.  True  it  has  been  held  in 
other  jurisdictions  that  where  the  deceased  wife  left  a  separate 
estate  and  her  estate  was  proceeded  against,  a  recovery  has  been 
had  against  such  estate. 

Section  7997  of  the  General  Code  provides  that: 
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''The  husband  must  support  himself,  his  wife  and  his  minor 
children  out  of  his  property  or  by  his  labor.  If  he  is  unable  to 
do  so  the  wife  must  assist  him  so  far  as  she  is  able." 

As  was  said  in  Phillips  v.  Tollerton,  Exr.,  9  N.P.(N.S.),  565- 
568,  569,  **this  statute  recognizes  and  is  declaratory  of  the 
common  law  (Toledo  v.  Duffy,  13  C.  C,  482;  Chittenden  v. 
Chittenden,  22  C.  C,  498).  The  enactment  of  this  statute  seems 
to  be  a  distinct  recognition  of  common  law  duties  and  liabilities." 
The  support  of  the  wife  by  the  husband,  under  the  terms  of 
the  foregoing  statute,  is  made  obligatory  without  reference 
to  any  separate  estate  of  the  wife.  If  this  is  so,  what  is  there  to 
exempt  the  husband  from  liability  on  the  claim  here  sued  on? 
The  contract  of  separation!  The  contract  referred  to  was  un- 
doubtedly a  valid  contract  as  between  the  defendant  in  error 
and  the  deceased  wife  of  the  defendant  in  error;  but  whether 
as  such  it  extended  to  any  and  all  claims  that  might  arise  or 
may  have  arisen  in  favor  of  third  persons  is  not  so  clear,  but 
this  question  is  not  before  us  at  this  time.  After  having  in- 
vestigated the  Ohio  authorities  cited  (PhUlips  v.  Tollerton, 
Exr.,  9  N.P.(N.S),  565;  Eveland  and  Motzinger  v.  Sherman 
et  al,  9  N.P.(N.S.),  559;  Ritcher  v.  Ritcher,  11  Ohio  Dec,  377), 
based  as  they  seem  to  be  upon  sound  reason  and  principle,  we 
are  of  the  opinion  that  the  court  below  erred  in  overruling  said 
demurrer,  and  said  judgment  of  the  said  court  of  common  pleas 
will  therefore  be  reversed,  and  said  cause  remanded  to  said 
court  with  instructions  to  sustain  said  demurrer  and  for  such 
other  and  further  proceedings  as  are  authorized  by  law.  Ex- 
ceptions may  be  noted. 
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NEGLIGENCE  OF  CHAUFFEUR  AND  LIABLITY  OF  HIS 

EMPLOYER. 

Circuit  Court  of  Cuyahoga  County. 
L.  Q.  Rawson,  Administrator,  v.  The  Olds  Motor  Works.* 

Decided,  May  27.  1912. 

Employer  and  Employee — Negligence  of  Employee  in  Use  of  Employ- 
er'a  Automobile — Employer  Not  Liable,  When, 

When  an  employee  of  the  owner  of  an  automobile  steps  aside  tram  his 
employment  and  uses  his  employer's  automobile  for  his  own  pur- 
poses alone,  during  which  use  he  negligently  injures  another,  the 
employer  is  not  liable  for  such  injuries. 

Seaton  &  Paine,  for  plaintiff  in  error, 
y.  H,  Burke,  contra. 

NiMAN,  J. ;  Winch,  J.,  and  Marvin,  J.,  concur. 

The  action  in  the  court  below  was  brought  by  the  plaintiff,  who 
is  plaintiff  in  error  here,  as  administrator  of  the  estate  of  Jerry 
Mahoney,  deceased,  to  recover  damages  of  the  defendant  for  the 
death  of  the  said  Jerry  Mahoney,  claimed  to  have  been  caused 
by  the  negligence  of  the  defendant,  acting  through  one  of  its 
servants. 

At  the  close  of  the  plaintiff's  evidence  the  trial  court,  on  mo- 
tion of  the  defendant,  directed  a  verdict  for  said  defendant. 
Proper  steps  were  taken  by  the  plaintiff  to  save  the  question  for 
review,  and  by  this  proceeding  in  error  we  are  called  upon  to  de- 
termine whether  the  court  erred  in  so  directing  a  verdict  for  the 
defendant. 

The  facts  are  substantially  as  follows : 

The  defendant,  the  Olds  Motor  Works,  is  a  Michigan  corpora- 
tion and  maintains  a  branch  ofBce  in  the  city  of  Cleveland,  for 
the  sale  and  distribution  of  automobiles  manufactured  by  it,  and 
for  the  repair  and  maintenance  of  such  automobiles. 

^Affirming  Rawson  v.  Olds  Motor  Works,  12  N.P.(N.S.),145;  judgment 
of  Circuit  Court  affirmed  by  Supreme  Court  without  opinion,  June 
29,  1914. 
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On  the  28th  day  of  September,  1908,  William  Booth  was  in 
charge  of  the  Cleveland  branch  of  the  defendant's  business  as 
sales  manager,  and  William  Clark  was  employed  there  as  a 
washer,  and  when  not  engaged  in  the  work  of  washing  cars,  did 
general  work  about  the  branch  office,  and  operated  and  delivered 
cars. 

On  the  day  mentioned  Mr.  Booth,  having  received  a  telegram 
from  a  main  office  of  the  defendant  in  Detroit,  calling  for  the 
shipment  to  that  city  of  a  certain  car  then  in  the  Cleveland 
Branch,  by  way  of  the  Detroit  boat,  ordered  and  directed 
William  Clark  to  take  this  car  to  the  dock  of  the  Detroit  boat 
and  ship  it  to  Detroit.  This  order  was  given  about  the  close  of 
the  business  day.  The  branch  was  located  on  Euclid  avenue 
near  East  22nd  street ;  the  dock  is  at  the  foot  of  Superior  avenue, 
west  of  the  place  of  business  of  the  defendant.  The  boat  left  at 
10:15  o'clock  in  the  evening,  and  in  order  that  the  car  might  be 
shipped  it  was  necessary  that  it  be  at  the  dock  by  about  10 
o  'clock. 

The  usual  route  over  which  cars  were  taken  from  the  defend- 
ant's  branch  was  from  the  garage  on  Euclid  avenue  through  an 
alley  westerly  to  East  18th  street,  northerly  on  East  18th  street 
to  Euclid  avenue,  westerly  on  Euclid  avenue  to  East  9th  street, 
to  Superior  avenue,  to  the  Detroit  boat  dock  at  the  foot  of  Su- 
perior avenue. 

On  the  day  mentioned,  Clark,  about  6:30  p.  m.,  took  the  car 
which  he  had  been  directed  to  deliver  at  the  boat  and  drove  to  a 
restaurant  on  Prospect  avenue,  where  he  obtained  something  to 
eat.  After  he  had  finished  eating,  he  invited  two  waitresses  at 
the  restaurant  to  accompany  him  on  a  ride,  and  the  invitation 
being  accepted,  they  all  got  into  the  car  and  after  driving  about 
in  various  directions,  drove  onto  St.  Clair  avenue  from  East  9th 
street  and  started  east,  in  a  direction  exactly  opposite  to  that 
necessary  to  arrive  at  the  dock  of  the  Detroit  boat,  for  the  pur- 
pose of  taking  a  trip  to  Euclid  Beach.  While  driving  east  on  St. 
Clair  avenue  in  the  vicinity  of  East  14th  street,  at  about  8 
o  'clock  p.  M.,  Clark  struck  Jerry  Mahoney,  a  boy  15  years  of  age 
and  ran  over  him  and  killed  him  with  the  automobile,  under  cir- 
cumstances tending  to  show  negligence  on  Clark's  part  in  the 
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operation  of  the  car.    Later  in  the  evening  Clark  took  the  car 
to  the  boat  dock  for  shipment  to  Detroit. 

The  law  of  master  and  servant  which  we  conceive  to  be  appli- 
able  to  this  state  of  facts,  is  considered  at  lengtli  in  The  Limn 
Railway  Co,  v.  Little,  67  0.  S.,  91.  In  paragraphs  2  and  8  of 
the  syllabus  the  law  is  stated  as  follows: 

**2.  The  test  of  a  master's  liability  is  not  whether  a  given 
act  was  done  during  the  existence  of  the  servant's  employment, 
but  whether  such  act  was  done  by  the  servant  while  engaged  in 
the  service  of,  and  while  acting  for  the  master,  in  the  prosecution 
of  the  master's  business. 

* '  3.  A  master  is  not  liable  for  the  negligent  act  of  a  servant 
or  employee,  if  at  the  time  of  the  doing  of  such  act  the  servant 
or  his  employee  is  not  then  engaged  in  the  service  or  duties  of  his 
employment  although  the  act  be  one  which  if  done  by  such  serv- 
ant or  employee  in  his  master's  service  would  be  clearly  within 
the  course  and  scoi)e  of  the  usual  and  ordinary  duties  of  such 
servant  or  employee." 

In  the  opinion  on  page  88,  it  is  said : 

**In  determining  whether  a  particular  act  was  done  in  the 
course  or  within  the  scope  of  the  agent's  employment,  two  things 
are  always  primarily  considered. 

'^P^rst.  Was  the  agent  engaged  at  the  time  in  serving  his 
principal  T 

*' Second.  Even  though  he  was  so  engaged,  was  the  act  com- 
plained of  within  the  scope  of  the  agent's  employment! 

**Tlie  cases  dealing  with  the  subject  have  generally  to  do  with 
one  or  the  other  of  these  questions,  and  can  generally  be  cla&si- 
fied  under  these  two  heads." 

Applying  the  principles  announced  in  that  case  to  the  facts 
before  us  in  the  cases  under  consideration,  was  Clark,  at  the  time 
of  the  accident  to  Jerry  Mahoney,  enjraged  in  the  service  of  the 
Olds  Motor  Works,  and  was  he  in  the  prosecution  of  its  business? 

It  is  conceded  that  he  was  in  the  employ  of  the  defendant,  and 
that  the  fatal  injury  to  the  boy  could  not  have  occurred  except 
for  the  facilities  aflForded  Clark  for  committing  the  act  com- 
plained of,  by  entrusting  him  with  the  automobile. 

The  only  act  required  of  Clark,  however,  was  to  take  the  car 
to  the  Detroit  boat.    Whatever  may  have  been  his  intention  when 
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he  started,  he  turned  aside  from  the  performance  of  the  duty 
imposed  upon  him,  and  departed  entirely  from  the  scope  of  his 
employment  with  respect  to  that  particular  car.  For  all  practi- 
cal purposes  he  appropriated  the  car  to  his  own  use  and  devoted 
it  to  his  own  purposes,  exclusively.  In  starting  on  a  ride  to 
Euclid  Beach  for  his  own  pleasure,  he  was  engaged  in  his  own 
exclusive  enterprise.  By  thus  stepping  aside  from  his  master's 
business,  to  serve  his  own  purposes,  the  relation  of  master  and 
servant  existing  between  the  Olds  ^lotor  Works  and  himself  was 
suspended,  and  no  liability  for  his  acts  committed  during  the 
period  when  he  turned  aside  from  his  master's  business  attached 
to  the  latter,  unless,  as  is  contended  on  behalf  of  the  plaintiff  in 
error,  the  automobile  is  a  dangerous  instrumentality,  and  the 
master  liable  for  the  negligent  act  of  his  servant,  to  whom  he  has 
committed  the  custody  and  control  of  such  instrumentality, 
whether  the  servant  is  at  the  time  of  the  injury  complained  of, 
in  the  master's  business  or  otherwise. 

It  has  been  held  that  the  duty  of  those  who  use  dangerous 
agencies  in  the  prosecution  of  their  business,  to  observe  the 
greatest  care  in  the  custody  and  use  of  them,  can  not  be  shifted 
by  a  master  from  himself  to  his  servant,  so  as  to  exonerate  him 
from  the  negligence  of  the  servant  in  the  use  and  custody  of 
them,  and  that  where  they  are  entrusted,  the  proper  custody  as 
well  as  the  use  of  them,  becomes  a  part  of  the  servant's  employ- 
ment by  the  master,  and  his  negligence  in  either  regard  is  im- 
putable to  the  master,  in  an  action  by  one  injured  thereby,  and 
when  the  injury  results  from  the  negligence  of  the  servant  in 
the  custody  of  the  instrument,  it  is  immaterial  so  far  as  the  lia- 
bility  of  the  master  is  concerned,  as  to  what  use  may  have  been 
made  of  it  by  the  servant.    Radlway  v.  Shields,  47  0.  S.,  387. 

The  plaintiff  in  error  invokes  this  principle  and  insists  that 
the  defendant  in  error  having  made  its  servant  the  custodian  of 
a  dangerous  instrumentality,  is  liable  for  the  negligence  of  its 
.servant  in  the  custody  of  such  instrumentality,  regardless  of  the 
use  of  it  by  him. 

This  contention  would  be  sound  if  an  automobile  is  to  be 
classed  as  a  dangerous  instrumentality,  but  it  can  not  be  so 
classed.    It  is  not  inherently  dangerous.    In  the  hands  of  a  care- 
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less  or  reckless  operator  in  the  public  streets,  it  mvy  bc:omc  a 
dangerous  instrument,  but  the  danger  arises  fiom  i^s  U32  nnJ 
operation,  and  not  from  any  inherent  quality  of  the  -u  o  i:cb  b, 
In  Cunningham  v.  Castle,  127  N.  Y.  App.  Elv.,  5 J  3,  it  wai 
held: 

**The  owner  of  a  motor  car  is  not,  as  a  matter  cf  !a-.v,  li.ijle  far 
injuries  caused  by  the  negligence  of  his  chauffer. r  \vh:n  net  en- 
gaged in  the  masters  business,  but  using  the  car  \vi:h  the  nia.> 
ter's  knowledge  and  consent  on  a  private  plearurj  trip  cf  his 
own." 

The  court  in  answering  the  same  argimiont  ad\\:::ccl  here 
said: 

**It  is  urged  that  the  automobile  was  a  dargcroui  instrumen- 
tality, and  having  been  entrusted  to  the  chaaJTcar,  the  liability 
of  the  master  still  attaches  because  of  its  dangerous  character. 
The  automobile  is  not  necessarily  a  dangerous  divlce.  It  is  no 
more  dangerous  per  se  than  a  team  of  horses  and  a  carriage,  or 
a  gun,  or  a  sailboat,  or  a  motor  launch.  There  is  no  evidence 
that  the  chauffeur  was  not  competent  and  qualified  to  run  the 
machine.  In  fact,  he  was  employed  by  the  defendant  for  that 
very  purpose. 

'*If  a  game  keeper  had  borrowed  his  master's  gun  and  had 
gone  from  the  estate  on  a  hunting  expedition  of  his  own,  and 
had  negligently  shot  a  man,  would  the  master  be  responsible  be- 
cause he  was  using  that  instrumentality  which  might  be  dan- 
gerous if  carelessly  used,  the  gun? 


yy 


We  are  of  opinion  that  the  trial  court  did  not  err  in  directing 
a  verdict  for  the  defendant  at  the  close  of  the  plaintiff's  evidence, 
and  this  being  the  only  error  complained  of,  the  judgment  of 
the  court  of  common  pleas  is  affirmed. 
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THE  IQUITABLX  REMEDY  Or  A  RECEIVEESHIP. 

Court  of  Appeals  for  Hamilton  County. 

The  George  Wiedemann  Bbewino  Company  v.  Otto 

Herman  et  al. 

Decided,  May  24,  1913. 

Receiver — Effect  of  Appointment — Will  he  Denied  upon  Petition  of  a 
Creditor,  When— Section  11894, 

There  is  no  authority  for  the  appointment  of  a  receiver  for  the  prop- 
erty of  a  debtor,  where  the  plaintiff  is  tlie  owner  of  a  simple  con- 
tract claim,  and  an  appointment  would  exclude  a  judgment  credi- 
tor from  his  right  to  levy  upon  the  said  property  for  the  satis- 
faction of  his  judgment. 

Dolle,  Taylor  &  O'Dannell,  for  plaintiff  in  error. 
James  M,  Stone  and  August  Brack,  contra. 

Jones,  0.  B.,  J. ;  Swing,  J.,  and  Jones,  B.  H.,  J.,  concur. 

The  only  question  involved  in  this  case  is  the  jurisdiction  of 
the  insolvency  court  in  an  action  to  appoint  a  receiver  to  take 
charge  of  all  the  property  of  a  corporation  on  the  petition  of  a 
creditor  whose  claim  is  on  an  account  for  merchandise  sold,  and 
has  not  been  reduced  to  judgment,  where  the  sole  object  of  the 
receivership  is  to  conserve  the  property  of  the  defendant  and 
prevent  the  levy  of  an  execution  or  executions  thereon  and  sale 
thereunder. 

The  corporation  known  as  "the  Spotlesstown  Club,"  whose 
property  is  thus  protected,  is  a  corporation  not  for  profit  and  is 
operated  for  the  ''physical  and  social  benefit"  of  its  members. 
The  property  consists  Of  a  club  house  with  its  furniture  and  fix- 
tures on  the  Little  Miami  river  near  Milford  Park,  and  its  only 
other  assets  are  the  uncollected  accounts  owing  to  it  by  its  mem- 
bers. 

It  appears  that  the  next  day  after  the  George  Wiedemann 
Brewing  Company  had  received  a  judgment  in  the  court  of  com- 
mon pleas  for  more  than  $1,400  against  the  Spotlesstown  Club, 
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plaintiff  below,  who  claims  less  than  $45,  filed  his  petition  in  the 
insolvency  court  praying  for  a  receiver,  in  which  he  sets  out  the 
fact  that  the  brewing  company  had  obtained  its  judgment  and 
threatened  to  levy  execution  thereunder,  and  that  other  credi- 
tors were  also  threatening  suits,  and  that  a  sale  ty  the  sheriff 
upon  execution  would  be  at  a  sacrifice.  The  defendant  club 
appeared  contemporaneously  with  the  filing  of  the  petition  and 
filed  its  answer  consenting  to  the  appointment  of  a  receiver  as 
prayed  for,  and  the  appointment  was  made.  The  brewing  com- 
pany had  no  notice  and  was  not  a  party  to  the  suit  as  originally 
filed.  On  its  own  application  within  three  days  after  the  filing 
of  the  petition  the  brewing  company  was  made  a  party  defend- 
ant and  filed  an  application  to  vacate  and  set  aside  the  appoint- 
ment of  the  receiver.  This  application  was  denied  and  the  brew- 
ing company  brought  these  proceedings  in  error  to  reverse  the 
action  of  the  court  thereon. 

The  action  in  the  insolvency  court  was  exclusively  one  fo> 
the  appointment  of  a  receiver.  No  other  relief  was  sought  that 
the  court  had  jurisdiction  to  grant.  The  sole  purpose  of  the 
proceeding  as  shown  by  the  petition  itself  was  to  prevent  credi- 
tors from  pursuing  the  remedies  allowed  them  by  law  for  the 
recovery  and  enforcement  of  their  judgments.  The  only  relief 
the  plaintiff's  claim  primarily  entitled  him  to  was  a  money  judg- 
ment for  the  amount  of  his  claim,  and  the  insolvency  court  has 
no  jurisdiction  to  enter  such  judgment  in  favor  of  plaintiffs. 

It  is  contended  that  Clause  1  of  the  General  Code,  11894, 
authorizes  the  appointment  of  a  receiver  in  an  action  *'by  a 
creditor  to  subject  property  or  a  fund  to  his  claim."  But  this 
is  only  in  a  proper  cause  pending  in  such  court.  It  does  not 
authorize  the  court  on  behalf  of  the  owner  of  a  simple  contract 
claim  through  the  medium  of  a  receiver  to  take  possession  of  the 
property  of  a  debtor  to  the  exclusion  of  the  right  of  a  judgment 
creditor  to  levy  an  execution  thereon  for  the  collection  of  his 
judgment. 

As  was  said  by  the  court  in  C,  JJ.  cfe  Z>.  R.  B.  v.  Duckworth,  2 
C.  C,  518  (affirmed  by  the  Supreme  Court,  21  Bui.,  36) : 

**The  appointment  of  a  receiver  is  merely  a  provisional  rem- 
edy ancillary  and  auxiliary  to  the  main  action,  and  can  only  be 


COURT  OP  APPEALS.  189 


1914.]  Hamilton  Ck>unt7. 


made  in  an  action  brought  to  obtain  some  other  equitable  relief 
which  the  court  had  the  right  to  grant  and  where  it  appears  to  be 
necessary  to  make  such  appointment  in  order  to  preserve  the 
property  during  the  litigation,  so  that  the  relief  awarded  by  the 
final  judgment,  if  any,  may  be  effective." 

The  appointment  of  a  receiver  can  not  be  the  ultimate  relief 
sought.  It  is  exercised  by  the  court  in  a  proper  action  to  pre- 
serve the  property  upon  which  its  subsequent  judgment  may 
operate.  It  is  in  the  nature  of  an  attachment  or  execution  be- 
fore judgment.    Callahfm  v.  Ice  Co.,  13  C.  C,  479. 

As  said  by  Judge  Spear  in  Cheney  v.  Maumee  Cycle  Co,,  64 
0.  S.,  at  214: 

*  *  His  appointment  is  an  equitable  remedy  bearing  the  same  re- 
lation to  courts  of  equity  that  proceedings  in  attachment  bear  to 
courts  of  law,  the  appointment  being  treated  as  an  equitable  exe- 
cution. The  purpose  is  to  secure  the  means  for  satisfying  the 
final  order  and  judgment  of  the  court  in  the  action,  and  the 
effect  of  the  seizure  is  to  place  the  property  seized  in  the  custody 
of  the  court,"  and  citing  R.  K.  Co.  v.  Sloan,  31  0.  S.,  1. 

And  the  rule  is  thus  stated  in  34  Cyc,  29 : 

**It  is  well  settled  as  a  general  rule  that  the  appointment  of 
receivers  is  an  ancillary  remedy  in  aid  of  the  primary  object 
of  a  litigation  between  the  parties,  and  such  relief  must  be  ger- 
mane to  the  principal  suit ;  and  a  suit  can  not  be  maintained  un- 
der this  general  rule  where  the  appointment  of  a  receiver  is  the 
sole  primary  object  of  the  suit  and  no  cause  of  action  or  ground 
for  equitable  relief  otherwise  is  stated. 


9> 


The  appointment  of  receivers  for  failing  corporations  made 
upon  their  own  applications  or  that  of  some  obliging  creditor 
has  been  justly  reprobated  in  numerous  cases.  Bank  v.  Lakeside 
Co.,  19  C.  C,  365;  Delacroix  v.  L.  Bid  Concrete  Steel  Co.,  7  N.P. 
(N.S.),  489;  Goti  v.  SchuUze  Go,,  12  N.P.(N.S.),  2Q&',Fairmouni 
B.  A.  V.  Rehn,  Jr.,  6  N.  P.,  185. 

The  vigilance  of  a  creditor  is  poorly  rewarded  if  as  soon  as 
he  has  obtained  his  judgment  he  is  prevented  from  collecting 
it  by  execution  because  some  friendly  creditor  fearing  that  the 
debtor's  property  may  not  yield  the  full  value  at  judicial  sale 
succeeds  in  inducing  a  court  of  equity  to  prevent  such  sale  by  a 
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receivership.  The  ease  at  bar  is  certainly  uniisaal  because  it 
can  hardly  be  expected  that  the  receiver  could  make  a  profit 
out  of  the  operation  of  a  social  club,  or  that  it  would  yield  more 
if  sold  as  a  going  concern.- 

Nor  will  the  fact  that  the  order  authorized  the  receiver  to  col- 
lect club  dues  in  arrears  in  addition  to  conserving  the  club  house 
and  furnishings  give  to  the  court  the  power  of  appointments 
which  We  have  found  to  be  otherwise  lacking.  - 

The  court  below  had  no  power  to  appoint  a  receiver  and  its 
order  should  be  set  aside  and  vacated.    Cause  remanded. 


PROCEDURE  WHERE  CHARGES  OF  WRONGDOING  ARE  MADE 

AGAINST  AN  OFFICER.  ELECT. 

Court  of  Appeals  for  Jefferson  County. 

The  State  of  Ohio,  on  Relation  op  John  G.  Belknap,  v.  The 

BoABD  OP  Deputy  State  Supervisors  op  Electigns 

AND  Charles  H.  Graves,  Secretary  op  State. 

Decided,  May  Term,  1914. 

Office  and  Officer — Construction  of  the  Corrupt  Practice  Act — Board  of 
Deputy  State  Supervisors  of  Elections  Can  Not  Assume  Judicial 
Prerogatives — Not  Authorized  to  Refuse  a  Certificate  of  Election, 
When — Mandamus  Against  Board  to  Compel  Issuance  of  Certificate 
— Secretary  of  State  May  Be  Joined  in  such  an  Action,  When — ^flf«c- 
tions  5175-2-3. 

1.  When  the  person  elected  to  the  office  of  probate  Judge  has  filed 

Itemlzecf  statements  purporting  to  contain  a  full  statement  of  all 
the  money  or  other  things  of  value  promised,  received  or  expended, 
and  the  liabilities  incurred  in  connection  with  such  election,  and 
the  primary  election  therefor,  in  substantial  compliance  with  Sec^ 
tions  2  and  3  of  the  act  known  as  the  corrupt  practice  act  (Sec- 
tion 5175-2  and  3,  General  Code)  the  board  of  deputy  state  super- 
visors of  elections  are  not  authorized  under  Section  8  of  tills  act 
to  refuse  a  certificate  of  election  to  such  person  on  the  grounds  that 
the  board  believes  the  statements  filed  are  false  and  incomplete. 

2.  In  mandamus  proceedings  by  the  person  elected  to  the  office  of  pro- 

bate judge  begun  in  the  county  In  which  the  election  was  held 
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against  the  board  of  deputy  state  supervisors  of  elections  to  com- 
pel the  issuing  of  a  certificate  of  election  to  him,  the  Secretary  of 
State  may  be  Joined  with  said  board  as  a  party  defendant,  where 
the  Secretary  of  State  under  color  of  his  office  has  assumed  the 
right  to  direct  said  board  to  refuse  the  certificate,  and  where  the 
certificate  has  been  refused  by  reason  of  such  direction. 
3.  In  the  trial  of  such  mandamus  proceedings  the  defendants  can  not 
introduce  evidence  tending  to  prove  that  such  statements  are  either 
false  or  incomplete. 

A.  C.  Lewis  and  J.  0,  Naylor,  for  plaintiff. 
Timothy  S.  Hogan,  Attorney-General,  James  1,  Boulger  and 
M.  N,  Duvall,  contra. 

Pollock,  J. ;  Metcalfe,  J.,  and  Norris,  J.,  concur. 

This  is  an  action  in  mandamus  and  comes  into  this  court  on 
appeal.  The  relator,  John  6.  Belknap,  says  that  at  the  general 
election  for  state  and  county  ofBcers,  held  on  the  5th  day  of 
November,  1912,  he  was  elected  to  the  ofBce  of  probate  judge  of 
Jefferson  county,  Ohio,  having  received  a  plurality  of  the  votes 
east  for  candiilates  for  that  oflBce  at  this  election;  that  the  de- 
fendant, the  boaid  of  deputy  state  supervisors  of  elections, 
afterwards  refused  to  issue  to  him  a  certificate  of  election;  that 
this  refusal  was  by  the  direction  and  request  of  the  defendant, 
the  Secretary  of  State  of  the  state  of  Ohio.  He  asks  that  a 
writ  of  ii:r.ndaiiuis  be  ordered  issued  requiring  said  board  to 
ifTSKC  a  ccrtii:cnte  to  him  of  his  election,  and  requiring  the  Sec- 
i-etary  cf  State  lo  issiie  to  liim  his  commission. 

All  isciic  wns  .:oined  by  separate  answers  of  the  board  and  of 
the  S;?cretary  of  State,  denying  that  the  accounts  filed  by  the 
relalcr  of  I. is  expenditures  at  the  primaries  and  election  com- 
]i!icd  wiili  the  statute,  and  that  they  contained  all  the  expendi- 
tures made  ly  relator  at  either  the  primaries  or  election. 

TI:c  cns2  v>:is  I. card  upon  a  transcript  of  the  evidence  and 
cvitlcncc  ofTcTcd  by  the  defendants  in  the  court  of  common 
plea?,  wl.ich  was  agreed  to  be  received  as  the  evidence,  and  evi- 
dence cfTcrcd  in  the  trial  in  this  court. 

Th3  evidence  in  this  case  proved  that  at  the  general  election 
h?ld  cu  the  5lh  day  of  November,  1912,  the  relator,  John  Q, 
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Belknap,  received  the  highest  number  of  votes  of  any  candidate 
for  the  office  of  probate  judge  of  Jefferson  county,  Ohio;  that 
the  returns  were  duly  opened  by  the  board  of  deputy  state 
supervisors  of  elections,  and  an  abstract  of  the  votes  cast  made 
by  this  board  and  signed  by  the  board  and  clerk,  and  a  dupli- 
cate copy  thereof  forwarded  to  the  Secretary  of  State;  that 
afterwards  the  relator  tendered  to  this  board  five  dollars,  the 
fee  required  by  statute,  and  demanded  that  this  fee,  together 
with  a  certificate  of  his  election,  be  forwarded  to  the  Secretary 
of  State  at  Columbus.     This  was  refused  by  that  board. 

It  is  further  proven  that  after  the  election  the  Secretary  of 
State  directed  this  board  that  they  should  refuse  to  issue  a 
certificate  of  election  to  relator,  and  it  was  in  obedience  to  his  di- 
rection that  the  board  of  deputy  state  supervisors  refused  the 
certificate  to  relator. 

The  testimony  further  shows  that  on  the  21st  day  of  May, 
1912,  the  relator  filed  with  the  board  of  deputy  state  super- 
visors of  elections,  properly  qualified,  what  purported  to  be 
an  itemized  statement  of  his  receipts  and  expenditures  as  a 
candidate  for  the  nomination  to  this  office  at  the  primary  elec- 
tion held  in  that  year,  and  that  on  November  6th,  1912,  he  filed 
a  like  statement,  properly  qualified,  of  his  receipts  and  expendi- 
tures as  a  candidate  for  election  to  the  office  of  probate  judge. 
The  relator  then  rested  his  case. 

The  defendants  then  called  as  a  witness  Daniel  Coll,  who 
was  asked  whether  he  received  anything  of  value  from  any  can- 
didate for  office  at  either  the  primary  or  the  general  election  in 
the  year   1912. 

Plaintiff  objected,  and  the  objection  being  sustained,  was  ex- 
cepted to  by  the  defendants.  The  defendants  then  stated  that 
they  expected  to  prove  by  this  witness  that  at  the  May  primary, 
1912,  the  relator  promised  to  give  the  witness  a  shotgun  and 
case  if  he  would  agree  to  use  his  influence  for  relator  at  that 
primary,  and  afterwards,  and  before  the  election  in  November, 
did  give  him  a  shotgun  and  case  for  his  influence  at  the  pri- 
mary election  and  at  the  general  election. 
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The  defendants  also  called  a  number  of  other  witnesses,  stat- 
ing that  they  expected  these  witnesses  to  testify  to  the  receipt 
of  different  sums  of  money  from  the  relator  for  their  influence 
in  his  favor  as  a  candidate  for  this  office,  and  which  were  not 
accounted  for  in  his  itemized  statement.  This  testimony  was 
objected  to  by  the  plaintiff,  the  objection  sustained  and  ex- 
ception noted.    Defendants  then  rested. 

The  only  issue  to  be  determined  in  this  action  is  the  right 
of  respondents  to  refuse  to  issue  a  certificate  of  election  to  re- 
lator for  the  reason  that  they  claim  the  accounts  of  his  ex- 
penditures which  he  filed  were  not  complete,  as  required  by  what 
is  commonly  known  as  the  ** Kimble  Corrupt  Practice  Act" 
(Sectio^ji  5175-1  and  following  of  General  Code),  and  that  the 
account  which  he  did  file  of  his  expenditures  was  not  true,  and 
that  he  violated  the  provisions  of  that  act  in  his  expenditures. 

This  brings  us  to  a  consideration  of  the  question,  under  what 
circumstances  does  the  board  of  deputy  state  supervisors  of 
elections,  either  on  their  own  motion  or  by  the  direction  of  the 
Secretary  of  State,  have  a  right  to  refuse  to  issue  to  the  suc- 
cessful candidate  at  an  election  a  certificate  of  his  election! 

Sections  2  and  3  of  this  act  provide  that  every  candidate  who 
is  voted  for  at  any  election  or  primary  election,  shall  within 
ten  days  after  such  election  file  an  itemized  statement  showing 
in  detail  all  the  moneys  or  things  of  value  contributed,  prom- 
ised, received  and  expended,  and  all  liabilities  directly  or  in- 
directly incurred  in  connection  with  such  election,  and  that 
this  statement  shall  contain  the  full  name  and  address  of  the 
candidate,  the  specific  nature  of  such  item,  the  purpose  for 
which,  the  place  where,  and  the  date  when  it  was  contributed, 
promised,  received,  expended  or  incurred. 

Section  7  provides  that  the  Secretary  of  State  shall  prepare 
a  form  of  the  statement  required  by  this  act,  and  shall  furnish 
the  same  to  the  board  of  deputy  state  supervisors  of  elections 
for  each  county,  and,  upon  application,  to  any  candidate. 

Section  8  provides  that  no  board  or  officer  authorized  by  law 
to  issue  commissions  or  certificates  of  election  shall  issue  a  com- 
mission   or    certificate    of  election    to    any    person    required 
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by  this  act  to  file  a  statement  or  statements  until  such 
statement  or  statements  have  been  so  made,  verified  and  filed 
by  such  person,  as  provided  by  this  act.  No  person  required 
by  this  act  to  file  a  statement  or  statements  shall  enter  upon  the 
duties  of  any  oflSce  to  which  he  may  have  been  elected  until  he 
has  filed  all  statements  provided  for  by  this  act,  nor  shall  he 
receive  any  salary  or  emoluments  prior  to  the  filing  of  the  same. 

Section  13  provides  that  any  person  who  violates  any  of  the 
provisions  of  this  act  shall  be  held  guilty  of  a  corrupt  practice, 
and  shall  be  punished  as  hereinafter  provided. 

Section  14  then  provides  that  where  any  person  required  to 
file  such  a  statement  has  failed  to  do  so,  or  has  filed  a  false  or 
incomplete  statement  or  account,  that  upon  petition  being  filed 
with  the  court  of  common  pleas,  or  a  judge  thereof,  the  pro- 
bate court,  court  of  insolvency  or  superior  court,  the  question 
of  the  failure  to  file  an  account,  or  its  falsity  or  incomplete- 
ness, shall  be  investigated. 

This  petition  can  be  filed  by  the  Attorney-General  of  the 
state,  or  by  the  prosecuting  attorney  of  the  county,  or  by  five 
residents  and  qualified  voters  who  voted  at  such  an  election. 
If  filed  by  the  qualified  voters  they  shall  give  bond  to  secure 
the  costs,  but  this  bond  is  not  required  of  either  the  Attorney- 
General  or  the  prosecuting  attorney.  Notice  shall  then  be  given 
to  the  person  named  in  the  petition  to  appear  and  show  cause 
within  ten  days.  This  investigation  shall  take  precedence  over 
all  other  business  in  the  court,  and  provides  for  a  speedy  hear- 
ing and  determination  of  the  question. 

Section  21  of  this  act  provides  that  if  the  person  required 
to  file  this  statement  has  failed  to  file  such  statement  or  account, 
or  has  filed  a  false  or  incomplete  statement  or  account,  the 
court  or  judge  hearing  the  petition  shall  require  him  to  file  a 
correct  one  within  ten  days,  and  if  such  failure  to  file  the  ac- 
count, or  the  filing  of  a  false  and  incomplete  account,  was  a  wil- 
ful intent  to  defeat  the  provisions  of  this  act,  the  court  or  judge 
shall  forthwith  transmit  a  copy  of  his  decision  and  of  the  evi- 
dence to  the  prosecuting  attorney  of  the  county,  with  directions 
to  such  prosecuting  attorney  to  present  the  same  to  the  next 
grand  jury  of  the  county. 
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Section  32  provides  that  any  person  convicted  of  a  corrupt 
practice  under  this  act  shall  be  fined  or  imprisoned  in  the 
county  jail,  or  both,  and  if  he  shall  have  been  elected  to.  office, 
shall  in  addition  thereto,  forfeit  such  office.  The  petition  men- 
tioned in  Section  14  shall  be  filed  within  forty  days  after  the 
election,  if  the  statement  was  filed  within  the  ten  days  required. 

Section  34  provides  that  all  of  the  prosecutions  under  this 
act  shall  be  commenced  within  one  year  after  the  commission 
of  the  act  complained  of. 

Respondents  claim  that  under  Section  8  they  aire  authorized 
to  withhold  a  certificate  of  election  from  the  relator  for  the 
reason  that  while  he  filed  the  accounts  required  by  this  act, 
yet  they  were  not  complete  and  they  did  not  contain  all  of  the 
expenditures  made  by  the  relator,  and  that  he  violated  the 
provisions  of  this  act  in  making  expenditures. 

The  accounts  as  filed  were  on  the  forms  prepared  by  the 
Secretary  of  State.  The  statements  contained  the  full  name 
and  address  of  the  relator,  and  are  properly  qualified  to  by 
him.  An  examination  of  the  accounts  will  show  that  some  of 
the  expenditures  are  not  properly  itemized,  and  the  purpose  for 
which,  and  the  persons  to  whom  they  were  made,  are  not  fully 
stated. 

The  question  then  arises  whether  the  board  of  deputy  state 
supervisors  of  elections  are  authorized  to  pass  upon  the  state- 
ments where  they  are  on  their  face  regular  and  substantially 
complete,  and  refuse  a  certificate  of  election  on  the  ground  that 
in  their  judgment  they  do  not  fully  comply  with  the  statute,  or 
on  the  ground  that  the  successful  candidate  made  other  ex- 
penditures not  included  in  his  statements  in  violation  of  this 
act. 

It  will  be  noticed  that  a  board  or  officer  can  only  refuse  to 
issue  a  certificate  of  election  or  commission  until  such  state- 
ment or  statements  have  been  made,  verified  and  filed  by  such 
person,  as  provided  by  this  act.  There  is  nothing  in  this  act 
which  authorizes  a  board  or  officer  whose  duty  it  is  to  issue  a 
certificate  or  commission  of  election,  to  refuse  because  the  state- 
ment filed  is  not  a  complete  statement,  or  that  it  does  not  include 
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all  expenditures  made  by  the  candidate.    All  that  such  board 

or  officer  has  to  do  is  to  determine  whether  such  a  statement  has 

been  filed  or  not.    The  duty  of  determining  whether  such  a 
statement  is  either  incomplete  or  false  devolves  upon  the  court 

before  whom  a  petition  is  filed,  charging  that  a  candidate  has 

not  complied  with  the  provisions  of  this  act  in  either  of  these 

regards. 

It  was  held  in  State  v.  Tanzey,  49  Ohio  St.,  656,  that: 

**The  duties  of  the  board  of  deputy  supervisors  of  elections, 
in  making  the  abstracts  of  the  votes  returned  by  the  officers  of 
the  election  precincts  of  the  county,  are  purely  ministerial,  and 
are  limited  to  compiling  the  votes  shown  by  the  tally  sheets  so 
returned,  and  setting  down  to  each  candidate  the  aggregate 
number  of  votes  so  appearing  to  have  been  cast  for  him,  and  to 
certifying  and  transmitting  the  abstract  so  made,  to  the  proper 
officer." 

The  only  change  in  the  duties  of  the  board  in  regard  to  re- 
turns of  election,  and  returns  of  election  made  by  Section  8  of 
this  act,  is  that  it  shall  not  issue  a  certificate  of  election  until 
the  statements  required  by  the  act  have  been  made,  verified  and 
filed.  If  the  statements  have  been  filed,  the  duties  of  a  board 
or  officer  end,  and  the  certificate  should  issue.  The  board  can 
not  assume  the  judicial  prerogative  of  determining  that  the 
person  receiving  the  plurality  of  the  votes  cast  at  the  election 
has  violated  the  corrupt  practice  act,  and  for  that  reason  refuse 
to  discharge  their  plain  statutory  duty. 

The  act  leaves  to  the  court  or  judge  before  whom  charges  have 
been  made,  the  authority  to  determine  whether  the  statements 
are  either  incomplete  or  false.  The  act  then  provides  for  a 
speedy  hearing  of  the  petition,  and  if  the  court  finds  that  the 
statements  were  not  filed,  or  if  filed,  not  correct  or  complete, 
he  shall  then  be  required  to  file  statements  or  corrected  ones. 
If  the  court  or  judge  finds  that  he  wilfully  failed  to  file  a  state- 
ment, or  wilfully  filed  a  false  or  incomplete  statement,  then 
the  attention  of  the  grand  jury  shall  be  called  to  the  matter, 
and,  if  indicted  and  afterwards  convicted  before  a  jury,  he 
shall  in  addition  to  the  other  punishment  forfeit  the  office. 
This  forfeiture  does  not  depend  upon  the  will  of  any  board  or 
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officer,  or  the  judgment  of  any  court.  It  is  only  after  he  has 
been  convicted  by  a  jury  of  a  criminal  violation  of  this  act  that 
a  person  elected  to  an  office  shall  forfeit  the  office. 

If  charges  of  wrongdoing  are  made  against  the  successful 
candidate,  this  act  provides  an  easy  and  speedy  way  for  the 
determination  of  his  right  to  receive  the  office  to  which  he  was 
elected,  and  only  when  a  jury  has  convicted  him  of  violating 
one  or  more  of  the  provisions  of  this  act,  shall  he  be  deprived  of 
the  office  to  which  the  voters  have  elected  him. 

''Where  a  statute  creates  a  new  offense  by  prohibiting  and 
making  unlawful  anything  which  was  lawful  before,  and  pro- 
viding a  specific  remedy  against  such  new  offense  (not  ante- 
cedently unlawful)  by  a  particular  sanction  and  method  of 
procedure,  that  method  of  procedure  and  none  other  must  be 
preserved."     Commissioners  v.  Bank,  32  Ohio  St.,  194. 

.The  same  principle  has  been  announced  by  the  Supreme 
Court  in  the  following  cases :  State,  ex  rel,  v.  Marlowe,  15  Ohio 
St.,  114;  Commissioners  v.  Ziegelhofer,  38  Ohio  St.,  528;  State, 
ex  rel,  v.  Dairy  Co.,  62  Ohio  St.,  124 ;  State,  ex  rel,  v.  Oanson, 
58  Ohio  St.,  313. 

This  statute  prohibits  and  makes  unlawful  acts  which  were 
lawful  before  its  enactment,  and  the  act  itself  specifically  points 
out  a  method  of  procedure  and  a  remedy  or  punishment  which 
we  think  is  exclusive. 

It  is  claimed  that  the  question  involved  in  this  case  has  been 
determined  against  the  relator  in  the  case  of  the  State  of  Ohio 
on  the  relation  of  William  C.  Brown,  against  these  same  de- 
fendants, which  was  an  action  for  writ  of  mandamus  filed  in 
the  Supreme  Court.  If  the  Supreme  Court  has  determined  this 
question  it  is  our  duty  and  we  will  willingly  follow  their  de- 
cision. 

The  petition  of  the  relator  in  that  action  made  substantially 
the  same  allegations  as  the  relator  in  this  action  does,  and  in 
addition  thereto  he  alleges  that  he  had  been  indicted  by  the 
grand  jury  of  Jefferson  county  for  the  violation  of  this  cor- 
rupt practice  act,  and  that  he  had  never  been  tried  or  con- 
victed on  said  indictment,  and  that  said  indictment  was  still 
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pending  in  the  Court  of  Common  Pleas  of  Jefferson  County, 
Ohio. 

The  respondents,  by  their  answer,  denied  that  the  relator 
had  within  the  time  provided  by  law,  or  at  any  other  time, 
filed  the  itemized  statements  required  of  him  as  a  candidate  at 
the  primary  election,  or  the  itemized  statement  required  of  him 
as  a  candidate  at  the  November  election;  they  denied  that  the 
relator  had  done  all  and  singular  the  things  required  of  him 
by  law  to  entitle  him  to  the  issuing  of  a  certificate  of    election. 

To  this  answer  there  was  a  general  demurrer  filed  by  the  re- 
lator. This  demurrer  was  overruled  by  the  Supreme  Court 
without  any  report,  and  this  is  the  decision  of  the  Supreme 
Court  which  it  is  claimed  we  should  follow  in  determining  the 
question  before  us. 

It  is  a  rule  of  procedure  that  for  the  purpose  of  a  demurrer 
all  of  the  allegations  of  a  pleading,  against  which  it  is  filed, 
which  are  well  pleaded,  are  admitted  to  be  true.  This  rule  is 
too  well  known  to  attorneys  to  require  any  citations  of  author- 
ities. The  answer  filed  in  the  Brown  case,  as  above  stated, 
specifically  denied  that  the  relator  had  filed  the  statement  re- 
quired by  this  act,  and  specifically  denied  that  the  relator  had 
done  all  and  singular  all  the  things  required  of  him  by  law 
to  entitle  him  to  his  certificate.  The  answer,  after  these  denials, 
made  some  statements  admitting  that  statements  had  been  filed 
which  were  not  correct  or  true;  but  in  passing  upon  the  de- 
murrer the  court  would  accept  the  denials  as  statements  of 
facts  submitted.  These  denials  were  good  grounds  for  overrul- 
ing the  demurrer. 

And,  again  a  demurrer  searches  the  record,  and  the  court 
in  determining  this  demurrer  would  look  to  the  relator's  peti- 
tion as  well  as  to  the  answer,  and  in  his  petition  he  admitted 
that  he  had  been  indicted  by  the  grand  jury  of  his  county,  and 
that  the  case  was  yet  pending.  This  was  an  admission  that  the 
procedure  provided  for  by  this  act  had  been  put  in  motion,  and 
was  then  pending  undisposed  of. 

The  writ  of  mandamus  is  only  granted  in  the  exercise  of  a 
sound  judicial  discretion,  and  the  court  might  well  refuse  to 
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sustain  this  demtirrer  while  an  indictment  was  pending  against 
the  relator,  which,  if  upon  trial  he  was  convicted,  would  for- 
feit his  right  to  the  office. 

In.  the  case  before  us  no  action  is  pending  against  this  relator 
provided  by  this  act,  and  the  time  for  bringing  any  such  action 
has  long  since  passed.  For  these  reasons  we  think  that  the  de- 
cision of  the  Supreme  Court  in  the  case  referred  to  should  not 
control  us  in  the  determination  of  this  question. 

That  the  choice  of  the  electors  as  expressed  by  their  ballots 
should  not  be  tainted  with  fraud  and  corruption  is  of  the  ut- 
most importance  to  the  electors  and  to  the  state,  and  such  laws 
as  the  one  we  are  now  considering,  enacted  for  the  purpose  of 
enforcing  the  purity  of  the  ballot,  are  wise  and  should  be  rigidly 
enforced ;  but  it  is  of  equal  importance,  both  to  the  electors  and 
to  the  person  elected,  that  the  person  rightfully  elected  by  the 
people  should  be  permitted  to  perform  the  duties  of  the  office 
when  he  has  been  legally  elected. 

The  Legislature  in  enacting  the  provisions  under  considera- 
tion, wisely  provided  a  speedy  and  efficient  means  of  determin- 
ing the  right  of  a  person  elected  to  an  office,  who  may  be  charged 
with  improper  conduct  in  securing  his  election.  It  will  not  do 
to  brush  aside  the  proceedings  provided  by  this  act  for  a  for- 
feiture of  the  office  as  mere  technicalities  not  controlling  on 
the  courts,  and  proceed  as  a  court  of  equity  to  deprive  the  party 
elected  by  the  electors  of  his  office. 

The  defendant,  Charles  H.  Graves,  as  Secretary  of  State,  in- 
terposes a  further  defense  that  the  cause  of  action  alleged 
against  him  did  not  arise  in  Jefferson  county,  and  that  no  cause 
of  action  in  which  he  is  properly  joined  is  rightfully  brought 
in  said  county.  This  was  not  urged  before  us,  but  we  find  it 
made  in  the  pleadings  and  will  refer  to  it  briefly. 

Section  11255  provides  that  any  person  may  be  made  a  de- 
fendant who'has  or  claims  an  interest  in  the  controversy  adverse 
to  the  plaintiff,  or  who  is  a  necessary  party  to  the  complete 
determination  or  settlement  of  the  question  involved  herein. 

The  real  question  involved  in  this  case  is  the  determination 
of  whether  or  not  the  relator  is  entitled  to  this  office.  The 
issuing  of  the  certificate  of  election  or  commission  is  only  the 
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legal  document  conferring  upon  him  the  right  to  enter  upon 
the  office  to  which  he  has  been  elected;  the  ultimate  object  is 
the  office,  and  the  Secretary  of  State  is  a  necessary  party  in 
conferring  upon  him  the  right  to  take  possession  of  that  office. 
He  should  not  be  required  by  legal  action  to  first  compel  the 
board  of  deputy  state  supervisors  of  elections  to  issue  to  him 
a  certificate,  and  then  further  prosecute  another  action  in  order 
to  secure  his  commission. 

**In  proceedings  for  a  writ  of  mandamus  to  compel  the  levy 
of  a  tax  by  a  town  to  pay  a  judgment  all  the  officers  whose 
action  is  necessary  to  the  levy  of  such  tax  may  be  properly 
joined  as  defendants,  although  some  of  them  may  not  have 
refused  to  act."    McKie  v.  Rose,  140  Fed.  Rep.,  145. 

And  again,  it  was  held  in  Marion  v.  Coler,  75  Federal  Re- 
porter, page  352: 

**  Where  a  plaintiff  has  shown  himself  entitled  to  a  mandamus 
to  compel  the  levy  and  collection  of  taxes  by  a  county  to  pay 
a  judgment  against  it,  he  is  entitled  to  one  which  will  set  in 
motion  all  the  necessary  machinery,  including  the  action  of  the 
assessor  and  collector,  required  to  be  taken  after  the  levy  of 
the  tax  by  the  county  court,  although  no  demand  has  been  made 
upon  such  officers  to  perform  the  act  so  required." 

The  Secretary  of  State  assumed,  by  virtue  of  the  authority 
of  his  office,  to  control  the  action  of  the  board  of  deputy  state 
supervisors  of  elections,  and  the  certificate  was  refused  and  is 
refused  because  of  his  directions  and  instructions  to  the  board. 

Section  11271  of  the  General  Code  provides: 

**  Actions  for  the  following  causes  must  be  brought  in  the 
county  where  the  cause  of  action  or  part  thereof  arose.     •     •    • 

**2.  Against  a  public  officer,  for  acts  done  by  him  in  virtue 
or  under  color  of  his  office,  or  for  neglect  of  his  official  duty,** 

The  Secretary  of  State  assumed  the  right  to  control  the  ac- 
tions of  the  board,  and  because  of  his  action  in  this  regard  the 
relator  would  have  a  right  to  join  him  as  defendant  with  the 
board,  in  order  to  complete  the  determination  of  this  action. 

For  these  reasons  we  think  the  defendants  can  not  introduce 
evidence  offered  by  them,  and  that  the  writ  should  issue.  Ex- 
ceptions will  be  noted. 
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AS  TO  AGREEMENT  THAT  NOTE  BIAY  BE  DISCHARGED 
OTHERWISE  THAN  BY  PAYMENT. 

Circuit  Court  of  Cuyahoga  County. 
F.  E.  Wettstein  v.  The  Bankers  National  Bank. 

Decided,  May  27.  1912. 

Promissory  Note — Verbal  Agreement  for  Discharge  Otherwise  than  ty 
Payment,  Unenforcihle ,  When — Usurious  Interest. 

1.  A  verbal  agreement  made  contemporaneously  with  the  execution  of 

a  promissory  note  that  it  may  be  discharged  in  some  other  way 
than  by  the  payment  of  money,  while  it  remains  executory,  is  no 
defense  to  an  action  on  the  note,  but  when  fully  executed  it 
operates  as  payment,  or  accord  and  satisfaction. 

2.  It  is  error  to  enter  judgment  on  a  promissory  note  for  ten  per  cent. 

interest,  though  the  note  was  executed  and  delivered  in  another 
state,  unless  there  is  proper  evidence  before  the  court  that  such 
interest  is  allowable  under  the  laws  of  such  other  state. 

Lang,  Cassidy  rf'  Copeland,  for  plaintiff  in  error. 
L.  J.  Grossman  and  /.  X.  Loeser,  contra. 

Marvin,  J. ;  Winch,  J.,  and  Ximan,  J.,  concur. 

The  parties  to  this  action  stand  in  the  reverse  order  to  that  in 
which  they  stood  in  the  court  below.  The  terms  ** plaintiff''  and 
*' defendant"  however,  will  be  used  in  this  opinion  as  applied  to 
the  parties  in  the  original  action. 

The  plaintiff  is  a  corporation  organized  under  the  banking  laws 
of  the  United  States  of  America,  and  located  in  the  city  of  Ard- 
more,  Oklahoma.  Suit  was  brought  by  this  plaintiff  upon  a 
promissory  note  executed  by  the  defendant  to  one  C.  W.  Baum- 
hach,  or  to  his  order,  at  Ardmore,  Oklahoma,  on  the  1st  day  of 
August,  1907,  by  which  the  defendant  undertook  to  pay  to  the 
order  of  C.  W.  Baumbach  on  the  15th  day  of  October,  1907,  the 
sum  of  $5,000  with  interest  at  the  rate  of  10  per  cent,  per 
annum  from  maturity  until  paid,  which  said  note  was  indorsed 
by  said  Baumbach  and  delivered  by  him  to  the  plaintiff. 

The  petition  is  in  the  short  form,  and  there  is  annexed  to  it 
and  made  a  part  of  it  a  copy  of  the  note  upon  which  the  suit  was 
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brought,  together  with  endorsement  thereon  of  C.  W.  Baumbach. 
The  defendant  filed  an  amended  answer  to  the  petition,  in  which 
he  admitted  the  execution  of  the  note,  but  says  that  he  ought  not 
to  be  required  to  pay  because,  he  says,  that  at  or  prior  to  the  date 
of  the  note  here  sued  on,  C.  W.  Baumbach  executed  and  deliv- 
ered to  the  defendant  his  note  for  $5,000  due  October  15,  1907, 
with  interest  at  the  rate  of  6%  per  annum;  that  at  or  about  the 
time  of  the  execution   of  the  note  here  sued  upon,  it  was  agreed 
between  the  defendant  and  said  Baumbach  that  in  case  said  note 
so  made  to  defendant  should  not  be  paid  at  its  maturity,  then 
defendant  should  not  be  liable  upon  the  said  note,  so  made  by 
him  either  to  Baumbach  or  to  any  transferee  or  holder  thereof, 
but  would  be  from  thenceforth  discharged  from  his  obligation 
thereon;  and  it  was  further  agreed  that  in  case  defendant  failed 
to  pay  the  note  here  sued  upon,  that  Baumbach  should  not  be 
liable  upon  his  note  to  defendant  or  to  any  transferee  or  holder 
thereof,  but  would  be  from  thenceforth  discharged  from  his  lia- 
bility thereon.    Defendant  further  says  that  the  said  Baumbach 
did  not  pay  the  said  note  at  its  maturity,  and  that  the  same  is 
still  unpaid.    Defendant  further  says  that  at  the  time  plaintiff 
acquired  said  note  drawn  by  defendant  to  the  order  of  C.  W. 
Baumbach,  and  prior  thereto,  plaintiff  was  fully  apprised  of  the 
agreement  between  the  defendant  and  C.  W.  Baumbach  as  above 
set  forth,  and  that  plaintiff  took  said  note  with  full  knowiedge 
of  all  the  conditions  and  limitations  thereto  attached  by  reason 
of  the  said  agreement. 

To  this  answer  the  plaintiff  filed  a  reply,  which  consisted  sim- 
ply of  a  denial  of  the  affirmative  matter  set  up  in  the  answer. 

On  this  state  of  the  pleadings,  the  court,  on  motion  of  the 
plaintiff,  gave  judgment  in  its  favor  for  the  entire  amount  called 
for  by  the  note,  including  10  per  cent,  interest  from  its  maturity. 
It  is  to  reverse  this  judgment  that  the  present  proceeding  is 
prosecuted. 

Of  course,  if  the  answer  of  the  defendant  makes  a  good  de- 
fense, then  there  was  error  on  the  part  of  the  court  in  granting 
the  motion.  We  are  of  opinion  that  the  answer  did  not  make  a 
good  defense.  We  have  examined  the  briefs  of  counsel  both  for 
the  plaintiff  and  the  defendant,  and  our  decision  is  based  upon  a 
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consideration  of  the  points  made  by  both,  including  the  provision 
made  in  Section  8224  of  the  General  Code,  which  provides :  *  *  A 
negotiable  instrument  is  discharged  by  another  act  which  will 
discharge  a  simple  contract  for  the  payment  of  money. ' ' 

The  authorities  with  which  counsel  for  both  parties  in  this 
case  are  familiar,  and  which  are  cited  and  quoted  from  in  their 
briefs,  fully  establish  the  position  taken  by  the  plaintiff  in  error, 
'*that  a  verbal  agreement  made  contemporaneously  with  the 
execution  of  a  promissory  note  that  it  may  be  discharged  in  some 
other  way  than  by  the  payment  of  money,  while  it  remains  ex- 
ecutory, is  no  defense  to  an  action  on  the  note,  but  when  fully 
executed  it  operates  as  payment  or  accord  and  satisfaction. ' ' 

This  is  the  way  in  which  the  rule  is  stated  in  the  case  of  Pat- 
rick V.  Petty,  83  Ala.,  420,  and  is  borne  out  by  a  large  number  of 
authorities,  the  authorities  all  being  to  the  effect  that  no  such 
contemporaneous  agreement,  while  it  remains  executory,  will 
constitute  a  defense  to  the  note;  and  we  have,  therefore,  the 
question  presented  of  whether  the  giving  of  the  contemporaneous 
note  by  the  payee  of  the  note  sued  upon  in  this  action,  with  the 
agreement  that  if  that  note  is  not  paid,  the  note  sued  upon  was 
not  to  be  paid,  and  that  from  that  time  on  nothing  was  done  by 
either  party  toward  the  payment  of  either  note,  constitutes  an 
executed  contract  by  which  the  note  in  suit  should  be  discharged. 

Certainly  the  giving  of  this  contemporaneous  note  did  not 
discharge  the  maker  of  the  note  in  suit  from  the  payment  of  such 
note.  But  it  is  urged  that  the  non-payment  of  the  note  not  here 
in  suit  itself  operates  to  make  of  that  note  an  executed  contract, 
that  is  to  say,  the  contract  evidenced  by  that  note,  it  is  said,  is 
executed  because  nothing  was  ever  done  about  it.  This  conten- 
tion is  not,  as  we  view  it,  sound.  To  make  an  executed  contract 
which  should  operate  as  a  discharge  of  the  note  in  suit,  some- 
thing affirmative  was  required  to  be  done  after  the  execution  of 
the  notes.  No  affirmative  thing  ever  was  done;  the  result  is 
that  there  was  no  executed  contract  for  the  discharge  of  this 
note,  and  the  answer  constituted  no  defense  to  the  note  sued 
upon. 

But  even  though  there  had  been  no  answer,  it  is  said  the  court 
erred  in  giving  judgment  for  the  full  amount  called  for  by  the 
terms  of  the  note,  to-wit,  interest  at  the  rate  of  10  per  cent. 
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We  think  this  contention  is  sound.  It  is  settled  law  and  known 
to  every  lawyer,  that  in  the  absence  of  evidence  to  the  contrary, 
the  presumption  is  that  the  law  of  the  place  where  the  contract 
is  executed  is  the  same  as  the  law  of  the  place  where  the  enforce- 
ment is  sought.  In  this  case  there  is  no  evidence  on  the  subject. 
If  this  contract  had  been  made  in  Ohio,  it  would  on  its  face  show 
a  contract  for  the  payment  of  usurious  interest,  and  as  said  by 
our  Supreme  Court  in  the  case  of  Goode  v.  Sutton,  29  0.  S.,  587, 
*  *  If  the  petition  on  its  face  shows  that  the  action  is  brought  upon 
an  instrument  for  the  payment  of  money,  by  which  the  maker 
has  agreed  to  pay  usurious  interest  at  a  stipulated  rate,  and  the 
interest  had  been  paid  at  the  usurious  rate  stipulated,  the  court 
is  required,  in  the  absence  of  an  answer,  of  its  own  motion  to  see 
that  judgment  is  not  rendered  for  more  than  the  balance  found 
to  be  due  after  deducting  the  excessive  interest  so  paid  and  ap- 
plying it  as  payment  upon  the  principal,  or,  if  the  usurious  in- 
terest has  not  been  paid,  then  for  the  amount  found  due  by  com- 
puting interest  at  the  legal  rate." 

Keeping  in  mind,  then,  that  the  presumption  is  that  the  law 
of  Oklahoma  on  the  subject  of  interest  is  the  same  as  the  law  of 
Ohio,  the  note  on  its  face  shows  an  agreement  to  pay  usurious 
interest,  and  treating  this  as  it  should  be  treated,  with  this  pre- 
sumption of  the  law,  it  is  clear  that  the  court  erred  in  allowing 
interest  at  a  higher  rate  than  6  per  cent.,  and  unless  the  excessive 
interest  is  remitted  by  the  plaintiff,  the  judgment  will  be  re- 
versed for  error.  If,  however,  such  remittitur  is  made,  the  judg- 
ment for  the  amount  of  the  note  computed  at  6  per  cent,  will  be 
affirmed. 
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BMUICH  or  COVENANT  NOT  TO  ENGAGE  IN  BUSINESS. 

Circuit  Court  of  Cuyahoga  County. 

John  A.  Arnold  v.  Wladyslaw  Bukowski  et  al. 

Decided,  June  3,  1912. 

Covenant  Not  to  Engage  in  Business — Damages  Instead  of  Injunction 
Allowed,  When. 

In  an  action  by  the  purchaser  of  a  grocery  store  against  the  person 
from  whom  he  bought  it  under  a  covenant  that  the  latter  would 
not  engage  in  the  grocery  business  within  one  mile  of  the  store 
sold,  to  enjoin  the  violation  of  said  covenant  and  for  damages 
for  its  breach,  if  it  appear  that  pending  the  suit  the  purchaser  has 
given  up  his  store  and  ceased  business,  and  is  financially  unable  to 
continue  business,  an  injunction  against  the  defendant  will  not  be 
allowed,  but  damages  for  violation  of  the  covenant  will  be  allowed 
the  plaintiff. 

Henry  Die  Lawrence,  for  plaintiff  in  error. 
Hidy,  Klein  &  Harris,  contra. 

Marvin,  J.;  Niman,  J.,  concurs;  Winch,  J.,  not  sitting. 

There  are  painful  features  about  this  case.  The  testimony  of 
the  parties  to  the  case  is  such  that  one  is  almost  forced  to  the 
conclusion  that  somebody  has  committed  perjury  wilfully.  We 
can  by  no  possibility  know  certainly  who  has  committed  such  per- 
jury, but  there  can  be  no  doubt  that  in  answer  to  some  of  the 
questions  put  to  Amelia  Bukowski  she  answered  what  was  not 
true.  This  is  certainly  true  in  reference  to  the  purchase  by  her  of 
the  store  in  which  she  is  now  in  business.  The  fact  that  she  gave 
this  testimony,  which  is  not  true,  tends  to  shake  our  faith  in  all 
her  testimony  where  it  is  to  her  interest  to  have  the  facts  appear 
as  she  states  them. 

We  do  not  regard  it  as  necessary  to  here  give  the  details  of 
this  litigation.  If  the  written  instrument  which  is  in  evidence 
and  is  signed  by  the  defendants,  Wladyslaw  Bukowski  and 
Amelia  Bukowski,  is  the  contract  into  which  they  entered  with 
the  plaintiff,  then  that  contract  has  been  violated  by  these  two 
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defondants,  and  although  we  can't  certainly  know  whether  the 
written  instrument  which  is  in  evidence  is  exactly  as  it  was  when 
it  was  signed  by  these  parties,  we  think  the  evidence  is  such  that 
we  should  say,  and  we  do  say,  that  we  find  that  the  contract  read 
when  signed  as  it  reads  now.  True,  there  are  some  things  about 
its  appearance  that  give  color  to  the  claim  made  by  the  de- 
fendants that  the  restrictive  clause  in  this  instrument  was  writ- 
ten after  the  instrument  was  signed  and  delivered*  to  the  plaint- 
iff, but  on  the  whole  we  think  the  evidence  is  not  sufficient  to 
justify  us  in  saying  that  the  instrument  is  not  now  as  it  was 
when  it  was  signed,  and  that  being  so,  the  Bukowskis'  were  under 
contract,  for  which  they  received  a  valuable  consideration,  not 
to  enter  into  the  grocery  business  within  one  mile  of  the  business 
which  they  sold  to  tlie  plaintiff  on  the  14th  day  of  November, 
1911,  yet,  on  the  18th  day  of  February,  lyl2,  they  bought  out  a 
grocery  from  John  Woisvill  in  the  immediate  neighborhood  of 
the  grocery  which  they  had  sold  to  the  plaintiflP,  and  went  right 
on  with  the  grocery  business  which  they  had  thus  bought  and 
there  continued  in  that  business  to  the  present  time,  all  in  viola- 
tion of  their  contract  with  the  plaintiff. 

At  the  time  this  suit  was  begun  and  at  the  time  of  its  trial  in 
the  court  of  common  pleas,  the  plaintiff  was  in  business  at  the 
place  which  he  bought  from  the  Hukowskis;  he  is  not  now  in 
business  there.  He  says  that  if  he  shall  be  successful  in  this  liti- 
iration,  he  expects  to  go  on  with  the  business  there,  or  rather  to 
again  open  up  the  business  which  he  has  been  compelled  to  give 
up.  We  do  not  think  he  can  ever  open  up  this  business  success- 
fully. We  think,  in  short,  that  so  far  as  carrying  on  a  grocery 
business  in  the  neighborhood  where  this  business  was  carried  on, 
he  is  down  and  out. 

We  think,  further,  that  he  has  suffered  damage  at  the  hands 
of  the  Hiikowskis  by  their  violation  of  their  contract  with  him, 
but  not  to  the  degree  that  he  and  his  counsel  think  that  he  has 
suffered.  In  his  earnestness  for  his  client,  counsel  for  the  plaint- 
iff has  brought  himself  to  think  that  the  defendant  Amelia  Bu- 
kowski is  ]Michiavellian  in  her  designs  and  ability  to  plot  for  the 
success  of  her  sdiemes,  and  tliat  she  had  in  mind  from  the  he- 
ginning  that  she  would  secure  what  money  the  plaintiff  had  and 
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then,  not  only  destroy  his  business,  but  as  counsel  expresses  it, 
ruin  the  plaintiff,  and  that  she  has  succeeded  in  preventing  him 
from  doing  any  business,  and  that  he  would  have  done  a  profita- 
lle  business  but  for  her  plotting  and  scheming. 

In  this  we  think  counsel  for  the  plaintiff  somewhat  overstates 
the  results  to  the  plaintiff  from  the  acts  of  the  defendants  Bu- 
kowskis.  The  plaintiff  was  a  stranger  in  the  city  of  Cleveland 
when  he  bought  this  business;  he  had  no  knowledge  of  the  gro- 
cery business,  and  it  was  a  mistake  for  him  to  have  gone  into  the 
business.  It  took  almost  all  his  money  to  pay  the  Bukowskis  for 
the  property  and  the  good  will  of  the  business,  in  addition  to  the 
note  for  $350  which  he  gave  them  as  a  part  of  the  consideration, 
which  note  is  still  held  and  owned  by  them,  no  part  of  it  having 
been  paid. 

With  the  small  amount  of  money  which  he  had  left,  even  if 
he  had  been  experienced  in  the  grocery  business  and  had  been 
ac<|uainted  with  the  wholesale  dealers,  it  is  very  doubtful 
whether  he  could  have  gone  on  with  a  profitable  business.  He 
thinks  he  made  $500  the  first  month  he  was  in  business.  We 
think  he  has  no  such  means  of  estimating  the  cost  of  the  goods 
which  he  sold  and  the  profits  therefrom  which  would  accrue  on 
such  goods,  to  know  that  he  has  made  any  such  profits,  and  that 
he  must  be  mistaken  in  putting  the  profits  at  that  amount.  He 
says  that  in  his  second  month  he  lost  some  money.  During  his 
second  month  the  defendants  weren't  in  business  in  his 
neighborhood,  so  that  it  was  not  because  of  the  violation  of  the 
contract  on  their  part  that  he  did  business  at  a  loss  the  second 
month.  It  was  three  weeks  after  the  close  of  his  second  month 
in  business  before  the  Bukowskis  went  into  business,  and  during 
all  that  time  he  was  losing  money.  His  credit  became  bad  with 
the  wholesale  dealers,  not  because  of  any  dishonesty  on  his  part, 
for  we  see  nothing  in  his  conduct  in  this  matter  in  any  way  to 
indicate  any  dishonesty,  but  from  the  fact  that  his  credit  was 
bad  with  the  wholesale  dealers,  and  it  was  bad  because  his  busi- 
ness was  bad ;  it  became  very  hard  for  him  to  supply  himself  with 
such  goods  as  his  customers  needed,  and  we  think  it  very  natural 
that,  as  is  said  by  some  of  the  witnesses,  they  ceased  to  do  busi- 
ness at  his  store,  because  they  were  unable  to  obtain  the  goods 
thev  wanted. 
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It  is  said  in  answer  to  this  that  though  the  plaintiff  was  losing 
money  for  the  seven  weeks  or  more  immediately  preceding  the 
entering  into  business  by  the  defendants  in  violation  of  their 
contract,  yet  this  was  because  the  defendants,  especially  the  de- 
fendant Amelia  Bukowski,  was  inducing  customers  to  leave  the 
store  of  the  plaintiff,  arid  because  she  induced  an  employee  of  the 
plaintiff  who  had  been  her  employee,  and  who  gave  his  special 
attention  to  the  meat  business,  to  leave  the  plaintiff's  employ- 
ment. We  think  another  reason,  to-wit,  the  one  given  by  the  em- 
ployee himself,  that  he  failed  to  get  his  wages,  was  sufficient  rea- 
son why  he  might  naturally  have  left  the  employment  of  the 
plaintiff,  and  not  only  that  but,  though  good  morals  and  good 
faith  should  have  prevented  Mrs.  Bukowski  from  seeking  to  di- 
vert trade  from  the  plaintiff  or  seeking  to  induce  any  employee 
of  his  to  leave  his  employment,  yet  there  was  nothing  in  the 
contract  to  prohibit  her  doing  this  other  than  the  prohibition 
against  her  or  her  husband  going  into  business  themselves. 

The  fact  that  the  defendants  went  into  business  in  violation 
of  their  contract  conduced  to  the  failure  of  the  plaintiff  to  suc- 
cessfully carry  on  his  business,  but  we  think  it  only  hastened 
the  time  when  he  was  sure  to  have  to  go  out  of  business.  An- 
other store  of  a  similar  kind  had  been  started  in  the  immediate 
neighborhood  shortly  after  he  went  into  business,  which  tended, 
of  course,  to  take  away  his  trade.  Our  sympathies  are  with  the 
plaintiff;  his  misfortunes  in  the  grocery  business  are  attributa- 
ble in  part  to  his  want  of  experience,  his  want  of  acquaintance 
in  the  neighborhood,  his  want  of  capital,  and  in  part  to  the  vio- 
lation on  the  part  of  the  defendant  Bukowskis  of  the  contract 
which  they  made  with  him  and  for  which  they  were  paid. 

It  is  impossible  for  us  to  fix  exactly  what  part  of  the  damages 
which  he  suffered  resulted  from  the  violation  of  the  contract  by 
the  Bukowskis;  we  can  only  make  an  estimate.  We  know  that 
many  of  the  customers  who  had  been  customers  of  the  Bukow- 
skis when  they  kept  the  store  which  the  plaintiff  bought,  and  who 
were  customers  of  the  plaintiff  when  he  first  went  into  business, 
are  now  customers  of  the  Bukowskis,  but  a  considerable  number 
of  them  had  already  quit  buying  from  the  planitiff  some  weeks 
before  the  Bukowskis  opened  up  in  their  new  place  of  business, 


CIBCUIT  COURT  REPORTS— NEW  SERIES.       209 

1914.]  Cuyahoga  County. 

and  we  have  reached  the  conclusion,  first,  that  the  plaintiff  is 
not  now  entitled  to  an  injunction  against  the  defendants,  though 
as  the  facts  were  when  this  suit  was  begun,  he  was  entitled  to 
such  injunction,  and  if  we  felt  that  the  failure  of  the  plaintiff 
to  be  able  to  go  on  in  business  was  chiefly  due  to  the  violation  on 
the  part  of  the  Bukowskis,  perhaps  the  injunction  should  be  al- 
lowed even  as  the  facts  now  are,  although  by  the  direct  terms  of 
the  restriction  he  would  not  be  entitled  to  it,  because  the  restric- 
tion was  to  only  cover  the  buyer  while  he  was  in  business  at  the 
place  which  he  bought  from  them.  But  as  already  said,  we  think 
he  can  not  carry  on  a  business  there  successfully  even  though 
the  defendants  be  enjoined,  and  so  no  injunction  will  be  allowed, 
to  prevent  the  defendants  from  continuing  their  business,  but  an 
order  will  be  made  directing  that  the  note  given  by  the  plaintiff 
to  the  defendants  be  canceled  and  delivered  to  him  and  the  de- 
fendants perpetually  enjoined  from  asserting  any  claim  under 
that  note.  In  addition  to  this,  we  award  to  the  plaintiff  addi- 
tional damages  in  the  sum  of  $500,  and  the  costs  of  this  action 
will  be  adjudged  against  the  defendants  Wladyslaw  Bukowski 
and  Amelia  Bukowski.  If  it  shall  appear  that  the  damages  al- 
lowed are  somewhat  large  as  compared  with  the  loss  of  profits 
which  the  plaintiff  might  probably  have  made,  the  answer  is  that 
the  defendants  have  brought  this  upon  themselves  by  their  own 
^^TX)ngdoing,  and  are  entitled  to  no  sympathy  whatever  from  the 
court. 
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JURISDICTION  OVER  NON-RESIDENT  DEFENDANT. 

Court  of  Appeals  for  Butler  County. 
George  B.  Orr  v.  Robert  H.  Shoemaker. 

Decided,  May,  1914. 

Attachment — Motion  to  Discharge  Not  an  Appearance  Conferring  Juris- 
diction Over  the  Person  of  the  Defendant,  When-— Sub ject-Matter  of 
Action  is  Existence  of  the  Indebtedness  Charged  and  Not  Owner- 
ship of  the  Property  Attached. 

1.  Jurisdiction  over  the  person  of  a  non-resident  defendant  in  a  suit  In 

attachment  is  not  acquired  by  the  filing  of  a  motion  by  him  for  a 
discharge  of  the  attachment  for  the  reason  that  he  is  not  the  owner 
of  the  property  upon  which  it  has  been  levied. 

2.  The  overruling  of  a  motion  for  judgment  by  default  is  not  a  final  or- 

der to  which  error  can  be  prosecuted. 

Harry  T.  Klein  and  Sam  D.  Fition,  for  plaintiff  in  error. 

Jones,  0.  B.,  J.;  Swing,  J.,  and  Jones,  E.  H.,  J.,  concur. 

The  point  involved  in  this  ease  is  whether  the  defendant,  by 
filing  of  the  motion  to  discharge  the  attachment,  inadvertently 
entered  his  appearance  in  the  cause  and  thus  gave  the  court 
jurisdiction  of  his  person. 

Defendant  is  a  non-resident  of  Ohio.  Two  causes  of  action 
are  embraced  in  the  petition;  one  upon  a  promissory  note  and 
the  other  upon  an  account.  A  farm  and. certain  chattel  property 
upon  it  located  in  Butler  county,  were  attached  in  said  pro- 
ceeding. 

Defendant  filed  a  motion  in  the  following  words : 

*'Now  comes  the  defendant  herein,  by  his  counsel,  and  with- 
out entering  his  appearance  herein  and  without  waiving  any 
of  his  rights,  and  for  the  purpose  of  this  motion  only,  moves 
the  court  to  discharge  the  attachment  herein  and  to  release  the 
property  claimed  to  have  been  attached  in  this  proceeding,  for 
the  reason  that  said  property  is  not  subject  to  attachment  herein 
as  the  defendant  is  not  the  owner  of  said  property,  and  the 
court  therefore  has  no  jurisdiction  of  the  subject  matter." 
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On  hearing,  this  motion  was  overruled  by  the  court.  After- 
wards, in  August,  191:^  plaintiff  filed  a  motion  asking  for  judg- 
ment by  default  against  the  defendant,  on  the  ground  that  the 
defendant  had  entered  ^his  appearance  by  filing  the  motior 
above  quoted,  and  was  in  default  for  answer. 

If  this  motion  of  defendant  was  for  the  purpose  of  contest- 
ing the  merits  of  the  cause  in  any  particular,  or  the  jurisdiction 
of  the  court  upon  the  subject-matter  of  the  action,  it  would  con- 
stitute a  waiver  of  all  objections  to  the  jurisdiction  of  the  court 
over  the  person  of  the  defendant,  even  though  he  had  distinctly 
protested  against  such  jurisdiction,  as  he  did  in  this  case. 
Elliott  V.  Lawhead,  43  O.  S.,  171 ;  Long  v.  Newhouse,  57  0.  S., 
348,  370 ;  3  Cyc,  508. 

It  is  clear,  however,  that  the  purpose  of  this  action  was  to 
challenge  the  jurisdiction  of  the  court  to  his  person,  by  showing 
that  the  property  sought  to  be  attached  was  not  his  property  and 
therefore  the  court  had  acquired  no  such  jurisdiction  over  his 
person,  and  he  had  not  been  brought  before  the  court.  The 
subject-matter  in  the  case  was  not  the  ownership  of  the  prop- 
erty sought  to  be  attached,  but  was  simply  whether  he  was 
indebted  on  the  note  and  upon  the  account.  The  only  ques- 
tion, therefore,  brought  before  the  court  by  the  motion  was 
whether  the  court  had  acquired  a  jurisdiction  as  against  him. 
This  is  the  construction  that  must  be  placed  upon  the  motion,  al- 
though it  is  not  clearly  drawn.  The  use  of  the  words  *' subject- 
matter"  in  it  does  not  refer  to  the  subject-matter  of  the  case 
itself,  but  rather  to  the  property  sought  to  be  attached. 

The  motion  filed  in  the  case  of  Newcomer  v.  Atkins,  9  N.P. 
(N.S.),  308,  contained  several  paragraphs  addressed  to  the  merits 
of  the  case,  and  yet  the  court  properly  held  that  the  purpose  of 
the  motion  was  only  to  secure  a  discharge  of  the  attachment  and 
it  did  not  effect  an  appearance. 

The  case  of  Blinn  v.  Rickett,  3  N.P.(N.S.),  345;  6  C.C.(N.S.), 
513,  is  very  similar  to  the  case  at  bar;  and  the  case  of  Smith  v. 
Hoover,  39  O.  S.,  249,  is  exactly  in  point. 

The  court  below  was,  therefore,  correct  in  holding  that  juris- 
diction over  the  person  of  the  defendant  had  not  been  acquired, 
and  in  overruling  the  motion  for  a  judgment  by  default. 
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The  record  fails  to  show  that  any  evidence  was  offered  or 
submitted  to  the  court  on  the  hearing  of  the  motion  for  judg- 
ment. In  our  opinion,  the  overruling  of  this  motion  for  judg- 
ment by  default  was  not  a  final  order  of  the  court  below,  and 
the  prosecution  of  error  in  this  court  to  that  ruling  is  therefore 
premature,  and  the  petition  in  error  should  be  dismissed. 


CLAIM  or  ABUTTING  OWNER  TO  PART  OF  ROADWAY. 

Court  of  Appeals  for  Hamilton  County. 

The  City  op  Cincinnati  v.  Emma  F.  Leeds.* 

Decided,  April  25,  1914. 

Dedication — Of  a  Roadway  Where  Not  in  Accordance  With  Statute- 
Easement  Enjoyed  by  a  Turnpike  Company  is  Vested  in  the  Public 
— Encroachments  on  Roadway. 

1.  While  there  was  no  statutory  dedication  of  what  is  now  known  as 

the  Llnwood  road,  the  plat  and  deeds  which  are  in  evidence, 
taken  in  connection  with  the  use  of  the  strip  as  a  public  highway, 
have  operated  as  a  dedication  to  public  use. 

2.  Such  dedication  was  in  nowise  prevented  by  the  fact  that  the  way, 

to  which  the  plat  and  deed  refer  and  with  reference  to  which  they 
were  drawn,  was  for  a  long  period  the  property  of  and  under  the 
control  of  a  turnpike  company. 

Walter  M.  Schoenle,  City  Solicitor,  Frank  K,  Bowman,  Assist- 
ant City  Solicitor,  Alfred  Bettman  and  0.  S.  Bryant,  for  plaint- 
iflP  in  error. 

C,  Hammond  Avery  and  Julius  0,  Penn,  contra. 

Jones,  0.  B.,  J. ;  Swing,  J.,  and  Jones,  E.  H.,  J.,  concur. 

In  1815,  John  Morten  became  the  owner  of  a  tract  of  land 
of  about  sixty-five  acres  fronting  on  the  south  side  of  what  is 
now  known  as  Observatory  avenue.  About  1847,  steps  were 
taken  before  the  county  commissioners  for  the  purposes  of  es- 
tablishing the  county  road  southeastwardly  through  this  land 
from  Observatory  avenue  to  Wooster  pike,  under  which  viewers 

•Motion  to  dismiss  petition  in  error  sustained  by  Supreme  Court  De- 
cember 1,  1914. 
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were  appointed  who  reported  a  line  of  road  and  recommended 
that  same  be  opened  as  a  sixty  foot  road.  The  record  shows 
an  objection,  or  notice  of  appeal  given  on  the  part  of  a  property 
owner,  owning  land  near  Wooster  pike,  not  however  affecting 
the  part  of  the  Morten  property,  and  the  record  fails  to  show 
that  this  road  was  ever  opened  in  accordance  with  said  view. 
In  1852  a  turnpike  or  plank  road  was  established  through  this 
land.  Under  a  special  act,  found  in  Volume  49  Ohio  Laws, 
730,  a  company  was  organized  under  the  name  of  the  Union 
Bridge  &  Walnut  Hills  Turnpike  Company, 

''For  the  purpose  of  constructing  and  maintaining  a  turn- 
pike or  plank  road  commencing  at  the  most  suitable  point  in  the 
Walnut  Hills,  Madisonville  and  Plainville  turnpike  east  of  Wal- 
nut Hills  and  running  thence  eastwardly  to  the  Cincinnati,  Co- 
lumbus &  Wooster  turnpike,  near  the  residence  of  John  F. 
Ferris. ' ' 

And  providing  further  that  : 

**The  county  of  Hamilton  shall  have  a  right  after  twenty 
years  to  purchase  said  road  in  such  a  manner  as  prescribed  by 
law/' 

The  record  discloses  a  conflict  in  the  testimony  as  to  just 
how  wide  this  plank  road,  as  it  is  called,  was  opened,  witnesses 
for  plaintiff  testifying  that  it  was  opened  to  a  width  of  at  least 
40  feet,  and  a  witness  on  behalf  of  defendant  testifying  that  it 
was  opened  at  least  60  feet  in  width.  The  law  at  that  time 
provided  that  turnpikes  should  be  not  less  than  33  feet  nor 
more  than  60  feet  in  width.  There  is  no  question  but  that  it 
was  actually  improved  in  front  of  the  property  of  plaintiff  to 
a  width  of  at  least  24  feet. 

July  2,  1856,  a  plat  of  John  Morten's  65  acre  tract  was  pre- 
pared and  placed  on  record  in  the  county  recorder's  office  on 
August  14,  1856,  which  divided  said  tract  into  six  lots,  one  of 
which  contained  15.97  acres,  marked  "reservation,  homestead 
lot,"  and  the  other  five  lots  numbered  consecutively  from  1 
to  5  were  marked  with  the  respective  names  attached  to  the 
plat.     The  plat  as  recorded  had  on   its  margin  the  following : 
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**Plat  of  partition  of  the  estate  of  John  Morten  situate  in 
Section  26,  Township  4  (now  Spencer),  2nd  Fractional  Range, 
Miami  Purchase,  4  miles  north  of  Cincinnati  on  actual  sur- 
vey. (Whole  tract  containing  65.75  acres.) '*  R.  C.  Phillik, 
Surveyor. 

''Cincinnati,  July  2d,  1856. 
**We,  the  undersigned,  the  heirs  of  John  Morten,  agree  that 
this  plat  in  partition  of  the  lands  of  said  John  Morten,  as  sur- 
veyed and  set  out  by  R,  C.  Phillips,  Surveyor,  is  satisfactory 
to  us  and  we  do  hereby  adopt  the  same,  and  bind  ourselves,  our 
heirs  and  assigns  to  abide  by  it. 
'  *  *  In  testimony  witness  our  hand  and  se^l. 

Andrew  G.  ^Iorten  (Seal) 

Charlotte  B.  Cryer  (Seal.) 

Mary  Ann  Morten  (Seal.) 

Thomas  H.  Morten  (Seal.) 

Thomas  Cryer,  in  trust,  etc.,  for 

M.  G.  and  T.  E.  Morten  (Seal.) 

'^  Scale  1  inch  to  200  feet. 

**R.  C.  Philijps,  Surveyor." 

This  plat  delineates  streets  without  giving  the  width  thereof, 
but  it  is  drawn  to  a  scale,  one  inch  to  two  hundred  feet.  Along 
the  northern  boundary  of  the  Morten  land  the  plat  shows  from 
the  northwest  corner  to  the  angle  at  the  north  end  of  plaintiff's 
property,  the  road  which  is  now  Observatory  avenue  marked 
** plank  road,'*  and  east  of  that  point  the  same  road,  now  Ob- 
servatory avenue,  marked  ''county  road.'*  It  also  shows  a 
stone  in  the  center  of  this  road  39.75  feet  from  the  west  line 
of  lot  numbered  2,  and  a  road  marked  ** plank  road"  extending 
south  38  degrees  east  937  feet,  to  the  south  line  of  said  Morten 
tract.  The  width  of  this  road  not  being  fixed  in  figures  as 
above  stated,  scales  slightly  over  60  feet. 

A  deed  was  executed  by  John  Morten  and  his  wife,  of  general 
warranty,  conveying  Lot  Number  2,  as  shown  on  this  plat,  to 
Mary  Ann  Morten,  by  the  following  description: 

*'A11  that  certain  lot  or  tract  of  land,  situated  in  the  county 
of  Hamilton  and  state  of  Ohio,  in  section  twenty-six  (26)  town- 
ship four  (4)  and  second  (2d)  fractional  range  in  the  Miami 
purchase,  and  known  and  designated  as  'lot  No.  two  (2)  on  Plat 
in  Partition  the  lands  of  John  Morten'  recorded  in  Plat  Book 
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Xo.  1,  page  281,  Hamilton  county  records,  bounded  and  described 
as  follows,  to- wit: 

**  Beginning  at  a  stone  in  the  north  boundary  line  of  said 
section  twenty-six  (26)  and  eastwardly  from  the  N.  W.  corner 
thereof  one  thousand  and  thirty  89/100  feet  (1030.69)  being 
the  N.  E.  corner  of  lot  No.  one  (1)  this  day  deeded  to  Thomas 
Henry  Morten,  thence  with  said  section  line  S.  89°  12'  B. 
thirty-nine  75/100  (39.75)  feet  to  a  stone  in  the  section  line 
and  the  angle  of  the  plank  road,  thence  along  the  center  of  the 
plank  road  S.  38°  E.  nine  hundred  and  thirty-seven  (937)  feet 
to  a  stone,  thence  S.  38'  W.  three  hundred  and  twenty-nine 
80/100  (329.80)  feet  to  the  south  line  of  said  Morten's  land  and 
to  a  stone  therein,  thence  along  the  said  south  line  N.  89°  12' 
W.  six  hundred  and  twenty-nine  26/100  feet  to  a  stone  at  the 
S.  E.  comer  of  lot  No.  one  (1)  N.  0°  38'  E.  one  thousand  and 
seventy-two  80/100  feet  to  the  stone  at  the  beginning,  containing 
ten  and  46/100  acres  (10.46)  of  land." 

On  the  same  day  a  deed  of  special  warranty  was  executed  to 
Mary  A.  Morten  by  Thomas  H.  Morten  and  the  other  so-called 
heirs  of  John  Morten,  for  the  same  lot,  No.  2,  under  the  same 
description.  These  deeds  were  both  placed  of  record  on  the 
same  day  the  plat  was  recorded. 

.  Mary  A.  Morten,  who  became  the  wife  of  Samuel  A.  Leeds, 
thus  became  the  owner  of  this  tract  of  land  known  as  Lot  No.  2, 
and  the  plaintiff,  her  stepdaughter,  holds  her  title  under  a 
deed  from  Mary  A.  Leeds  and  husband,  which  describes  the  east 
line  as  the  center  of  Linwood  road. 

After  the  territory  which  included  this  property  had  been 
annexed  to  the  city  of  Cincinnati,  its  platting  commission  on 
February  4,  1875,  in  pursuance  of  law,  made  a  plat  of  this 
Section,  on  which  Linwood  pike  is  shown  as  a  dedicated  street 
to  a  width  of  60  feet,  on  the  same  location  as  shown  on  the  plat 
of  John  Morten's  estate  above  referred  to.  In  1880  the  inter- 
ests of  the  turnpike  company  were  sold  under  foreclosure  pro- 
ceedings and  conveyed  by  the  sheriff  to  Samuel  M.  Ferris,  un- 
der a  description  which  located  the  road,  but  did  not  fix  its 
width.  On  February  18,  1897,  Samuel  M.  Ferris  conveyed  to 
the  city  of  Cincinnati  the  Linwood  pike  under  a  deed  which  fixed 
its  center  line  by  courses  and  distances,  and  conveyed  a  strip 
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of  land  30  feet  wide  on  each  side  of  the  center  line,  the  part 
through  the  property  under  consideration  coinciding  and  re- 
ferring to  the  plat  made  by  the  platting  commission. 

In  1905  the  city  improved  said  Linwood  pike  to  the  width  of 
60  feet,  and  in  so  doing  caused  the  fence  and  certain  trees  and 
shrubbery  to  be  removed  from  between  the  lines  of  the  road  so 
fixed.  The  fence  as  it  existed  at  the  time  the  city  commenced 
its  improvement,  according  to  plaintiff's  testimony,  stood  on 
the  same  line  that  an  old  fence  had  existed  for  many  years, 
and  was  on  a  curved  or  crooked  line  extending  in  its  widest 
part  about  29  feet  into  said  highway  as  so  improved,  and  run- 
ning from  that  to  a  width  of  nothing  at  each  end. 

The  petition  below  stated  two  causes  of  action:  The  first 
cause  asked  compensation  for  the  strip  of  land  included  within 
plaintiff's  fence  and  the  west  line  of  said  Linwood  road,  and 
for  certain  trees  and  shrubbery  thereon.  And  the  second  cause 
of  action  asked  for  damages  by  reason  of  the  change  of  grade 
of  Linwood  road,  which  made  a  cut  in  front  of  plaintiff's  prop- 
erty. 

In  the  trial  below,  at  the  conclusion  of  the  plaintiff's  testi- 
mony defendant  moved  to  arrest  the  evidence  from  the  jury, 
and  that  judgment  be  given  for  the  defendant  separately  in  each 
cause  of  action,  both  of  which  motions  were  overruled. 

After  the  defendant  introduced  its  evidence  and  plaintiff  in- 
troduced her  evidence  in  rebuttal,  the  defendant  again  moved 
that  the  evidence  on  each  of  the  tw^o  causes  of  action  be  ar- 
rested from  the  jury  and  judgment  be  entered  for  defendant. 
The  court  refused  to  arrest  the  evidence  on  the  first  cause  of 
action,  but  granted  the  motion  on  the  second  cause  of  action, 
and  made  an  order  dismissing  the  second  cause  of  action  from 
the  case,  to  which  plaintiff  excepted. 

On  submission,  the  jury  rendered  a  verdict  for  $1,100  in 
favor  of  the  plaintiff  on  the  first  cause  of  action,  whereupon  de- 
fendant moved  for  a  judgment  notwithstanding  the  verdict,  and 
also  filed  a  motion  for  new  trial,  and  plaintiff  made  a  motion 
to  set  aside  the  order  dismissing  the  second  cause  of  action  and 
for  a  new  trial  of  said  second  cause  of  action.    All  these  mo- 
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tiona  were  overruled  by  the  court,  and  judgment  was  entered  on 
the  verdict  for  plaintiff  on  the  first  cause  of  action. 

A  bill  of  exceptions  containing  all  the  evidence  in  the  case 
was  taken,  and  a  petition  in  error  was  filed  by  the  defendant, 
seeking  to  set  aside  said  judgment,  and  a  cross-petition  in  error 
was  filed  by  the  plaintiff  asking  a  reversal  of  the  judgment  en- 
tered against  her  on  the  second  cause  of  action. 

The  question  first  to  be  determined  is,  the  rights  of  the  pub- 
lie  in  Linwood  road,  whether  or  not  it  is  a  dedicated  street,  and 
if  so,  to  what  width. 

As  was  said  by  the  Supreme  Court  in  the  case  of  Village  of 
Fulion  V.  Mehrmfeldy  8  0.  S.,  440: 


''Dedication  of  ground  for  public  uses  may  be  made  in  Ohio 
either  by  the  statute  or  according  to  the  rules  of  common  law." 


The  record  here  fails  to  show  a  statutory  dedication.  The 
plat  of  partition  of  the  John  Morten  estate  was  not  signed  by 
the  owner  of  the  fee,  nor  was  it  acknowledged.  If  it  had  been 
signed  and  acknowledged  by  the  owner  of  the  fee,  it,  in  itself, 
followed  by  the  public  use  of  the  plank  road,  would  have  effected 
a  statutory  dedication. 

While  John  Morten  did  not  himself  sign  this  plat,  it  was 
signed  by  his  children  and  ** heirs,"  who  became  at  the  same  time 
his  grantees,  and  his  deed  to  Mary  A.  Morten  described  the 
property  conveyed  by  reference  to  that  plat,  and  its  description 
referred  to  this  plank  road  in  such  a  manner  as  to  show  the 
adoption  of  that  plat  by  him.*  And  the  deed  from  Mary  A. 
Morten  Leeds  and  husband  to  the  plaintiff  below  also  refers 
to  and  uses  the  center  of  Linwood  road  as  a  part  of  its  descrip- 
tion« 

No  particular  words  or  ceremonies,  or  form  of  conveyance  is 
necessary  to  render  the  act  of  dedicating  land  to  public  uses 
effectual.  Anything  which  fully  demonstrates  the  intention 
of  the  donor,  or  the  acceptance  by  the  public,  works  that  effect. 
LeClercq  v.  Oallipolis,  7  Ohio,  pt.  1,  220. 

It  has  been  repeatedly  held  that  where  the  owner  of  real 
property  makes  and  records  a  plat  showing  streets,  highways 
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or  public  squares,  and  sells  land  with  reference  to  that  plat 
and  the  streets,  highways  or  public  squares  thereon  are  used 
by  the  public,  that  he  thereby  dedicates  them  to  the  public. 
And  this  is  true  whether  the  plat  is  properly  executed  and 
acknowledged  or  not.  13  Cyc,  455,  and  cases  cited;  Darber  v. 
Scott:  3  C.  C,  313 ;  Wright  v.  Oberlin,  23  C.  C,  509,  511 ;  Doren 
V.  Horton,  1  Dis.,  401,  404;  Brown  v.  Manning,  6  Ohio,  298, 
303 ;  Huher  v.  Gazlay,  18  Ohio,  18. 

While  the  record  does  not  clearly  show  that  there  was  in  ex- 
istence a  public  highway  on  this  line  prior  to  the  construction 
of  the  plank  road  or  turnpike,  it  is  clear  that  from  a  time  earlier 
than  1856,  when  this  ]SIorten  plat  was  made,  there  was  a  traveled 
highway  known  as  the  ''plank  road"  upon  that  line. 

Under  the  authorities  we  are  of  the  opinion  that  the  Morten 
plat  and  deeds  above  referred  to,  taken  in  connection  with  the 
use  by  the  public  of  the  highway  shown  as  the  plank  road,  known 
now  as  Linwood  road,  operated  as  a  dedication  of  the  same  to 
public  use,  and  this  notwithstanding  the  fact  that  at  the  time 
of  making  that  plat  the  road  on  that  line  then  in  existence  was 
under  the  control  of  the  turnpike  company. 

While  a  turnpike  may  be  owned  and  operated  by  a  private 
corporation,  it  is  still  a  public  highway.  A  turnpike  road  can 
only  be  constructed  and  operated  under  authority  of  law,  and 
when  used  by  the  public  it  becomes  a  public  highway.  The 
purpose  and  object  of  a  turnpike  is  merely  to  provide  a  public 
highway  of  a  better  quality  than  would  be  furnished  by  an  ordi- 
nary county  road,  and  it  is  maintained  by  tolls  instead  of  by 
public  taxes.  It  is  not  in  any  sense  a  private  road  or  way;  it 
could  not  be  closed  by  the  stockholders  or  corporation  against 
the  public  use;  it  is  constructed  under  or  by  virtue  of  public 
authority  for  the  use  of  every  person  who  desires  to  pass  over 
it,  on  the  payment  of  the  toll  established  by  law,  and  its  use  is 
common  to  all  who  comply  with  the  law.  The  easement  en- 
joyed by  the  public  in  a  turnpike  road  is  vested  in  the  public, 
as  much  as  that  of  a  common  highway.  If  for  any  reason  the 
turnpike  should  be  abandoned  as  such,  it  would  still  remain  a 
public  highway.     R.  R,  v.  Commonwealth,  104  Penn.,  583 ;  State 
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V.  Maine,  27  Conn.,  41 ;  People  v.  Davidson,  79  Cal.,  166;  Corners. 
V.  8t  Rd.  Plank  B'd  Co,,  1  N.P.(N.S.),  143  (aff'd  by  Supreme 
Ct.) ;  Chagrin  Falls  <fe  CUveUnd  Plank  R'd  v.  Cane,  2  0.  S., 
419. 

Some  question  is  raised  in  the  brief  of  the  defendant  in  error 
as  to  the  sanity  of  John  Morten  at  the  time  of  the  making  of 
this  plat  and  deeds,  but  the  only  evidence  on  this  subject  shown 
in  the  record  is  on  page  156,  where  his  daughter  made  the  state- 
ment, in  answer  to  a  question  as  to  how  her  father 
felt  about  this  road  going  through  this  farm :  *' Well,  it  worried 
his  mind  so  that  he  was  obliged  to  go  to  the  insane  asylum." 
This  testimony  is  certainly  not  sufficient  proof  that  the  grantor 
in  the  deed  under  which  she  claimed  title  and  under  which 
plaintiff  in  error  holds,  was,  at  the  time  of  its  execution,  non 
compos  to  such  an  extent  that  it  would  invalidate  the  deed 
or  the  plat  which  he  adopted  in  the  making  of  that  deed;  and 
plaintiff  below  as  the  grantee  of  her  mother's  deed  which  de- 
scribed the  premises  conveyed  to  her  as  bounded  by  the  center 
line  of  Linwood  road,  was  bound  to  take  notice  of  the  existence 
of  that  highway  and  is  chargeable  with  knowledge  of  its  loca- 
tion.    Seegar  v.  Harrison,  25  0.  S.,  14. 

Plaintiff  below,  however,  claimed  that  the  highway  which 
existed  along  the  eastern  boundary  of  her  property  was  limited 
to  the  portion  actually  used,  and  that  she  was  the  owner  of 
the  23/100  acres  described  in  the  petition  which  lay  between 
the  line  of  her  fence  and  the  west  line  of  Linwood  road  to  a 
width  of  60  feet  as  improved  by  the  city. 

It  is  well  settled  in  Ohio  that  an  abutting  property  owner 
can  acquire  no  right  in  a  public  highway  by  encroachment  or 
occupation  however  long  continued,  where  such  encroachment  or 
occupation  is  of  -a  temporary  character  such  as  fences,  walls, 
shrubbery,  etc.,  and  is  upon  that  part  of  a  street  not  then  re- 
quired for  public  use.  Lane  v.  Kennedy,  13  0.  S.,  42;  Mc- 
Clelland V.  Miller,  28  0.  S.,  488;  By.  v.  Comra'rs,  31  O.  S.,  338; 
Ky.  V.  CommWs,  35  0.  S.,  1;  Heddleston  v.  Hendicks,  52  0.  S., 
460 ;  Ry.  V.  Elyria,  69  0.  S.,  414. 
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The  deed  under  which  plaintiff  below  held  title  fixed  the 
center  of  this  road  as  but  one  foot  from  her  fence.  It  was 
conceded  by  her  that  the  road  was  at  least  40  feet  wide.  9ie 
therefore  could  make  no  claim  that  the  entire  23/100  acres  was 
her  property  from  occupation,  being  simply  enclosed  by  a  fence 
for  a  dooryard  of  her  residence.  It  is  true  the  width  of  the 
road  is  not  shown  on  the  plat  in  figures,  but  as  the  plat  was 
drawn  to  a  scale  it  could  be  ascertained  as  accurately  as  though 
marked  in  figures,  and  the  plat  has  thus  fixed  the  width.  ZeUer 
V.  Litiell,  58  Atl.,  377. 

Where  a  plat  thus  fixes  the  width  of  a  highway,  and  the  pub- 
lic uses  only  so  much  of  it  as  might  be  necessary  for  the  public 
travel  at  that  time,  its  use  wil]  be  held  an  acceptance  of  the 
street  to  its  entire  width  fixed  by  dedication.  This  law  is  well 
stated  in  13  Cyc,  488,  as  follows: 

**If  a  street  is  dedicated  by  the  platting  of  land  into  blocks 
and  lots  intersected  by  streets  and  the  sale  of  lots  with  reference 
to  the  plat,  the  width  of  the  street  is  that  fixed  by  the  plat  or 
map,  and  the  failure  to  open  and  improve  the  street  for  its 
whole  width  does  not  operate  as  an  abandonment  of  the  part 
not  opened  and  improved.  So,  if  a  highway  of  a  definite  width 
has  been  commenced  by  an  actual  and  recorded  location,  by  pro- 
ceedings not  strictly  conformable  to  law,  the  public  after  twen- 
ty years  user  is  entitled  to  a  way  of  the  width  originally  laid 
out,  although  the  part  traveled  during  that  time  may  not  have 
been  so  wide,  and  where  a  public  street  becomes  such  by  dedi- 
cation followed  by  an  acceptance  by  use,  the  location  of  the 
street  as  delineated  by  the  stakes  which  were  set  in  the  act  of 
dedication  according  to  which  the  street  was  opened  and  used, 
determines  the  lines  of  the  dedication."  Lins  v.  Beef  eld,  126 
Wis.,  610,  614;  Ry.  v.  Ferris,  93  Gal.,  263,  264;  Commonwealth 
V.  Shoemaker,  14  Pa.  Super.  Ct.,  194. 

We  therefore  conclude  that  Linwood  road  was  a  dedicated 
highway  within  the  lines  to  which  the  city  made  its  improve- 
ment, and  plaintiff  below  failed  to  sustain  her  first  cause  of 
action  against  the  city,  and  the  court  below  erred  in  not  upon 
its  motion  withdrawing  the  case  from  the  jury  and  entering 
a  judgment  for  defendant. 
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As  the  record  fails  to  show  that  any  claim  was  filed  for  dam- 
ages by  reason  of  change  of  grade  in  the  improvement  of  Lin- 
wood  road,  as  required  by  Section  3823  of  the  General  Code, 
the  action  of  the  court  below  was  correct  in  withdrawing  the 
second  cause  of  action  from  the  jury  and  entering  judgment 
thereon  for  defendant. 

The  judgment  below  will  therefore  be  reversed  as  to  the  first 
cause  of  action,  and  sustained  as  to  the  second  cause  of  action, 
and  final  judgment  will  be  entered  for  plaintiff  in  error. 


ESTOPPU.  THROUGH  ACQUDtSOCNCE  IN  A  BOUNDARY  LINR. 

Court  of  Appeals  for  Licking  County. 

Edward  S.  Rutledge  v.  The  Presbyterian  Chxjrch 

OP  Johnstown,  Ohio. 

Decided,  April  Term,  1914. 

Boundary— Held  to  he  Where  the  Parties  Have  Long  Believed  It  to  Be 
— Rather  than  on  the  Line  Shown  hy  a  Survey.  ■ 

The  boundary  line  between  the  lands  of  two  adjacent  owners  may  be 
determined  by  agreement  or  acquiescence  for  so  long  a  period  of 
time  as  to  estop  either  of  the  owners  from  asserting  that  the  true 
boundary  is  on  a  different  line. 

A.  A.  Stasel,  for  plaintiff. 

Pitzgibhon,  Montgomery  &  Bl^ck,  contra. 

Powell,  J. ;  Voorhees,  J.,  and  Shields,  J.,  concur. 

The  plaintiff,  for  his  cause  of  action,  sets  out  in  his  petition 
that  he  is  the  owner  of  certain  real  estate  in  the  village  of 
Johnstown,  this  county,  describing  the  same.  He  alleges  tliat 
he  is  in  possession  of  such  real  estate,  and  that  he,  and  those 
through  whom  he  claims  title,  have  been  in  possession  thereof 
for  more  than  forty  years.  He  alleges  that  the  defendant  is  a 
church  organization  and  a  church  corporation;  that  the  de- 
fendants, McCurdy,  Ross  and  Densmore  are  the  trustees  of  such 
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corporation;  that  they  are  constructing  a  church  edifice  upon 
the  lands  Tying  immediately  north  of  his  lands  which  are  de- 
scribed in  the  petition,  and  they  claim  the  right  to  go  upon  the 
land  of  plaintiff  and  construct  such  church  building  upon  some 
five  feet  thereof;  that  they  threaten  to  cut  down  certain  fruit 
and  shade  trees  standing  upon  his  land,  and  remove  a  building 
thereon  used  by  him  for  storing  coal;  that  they  threaten  to 
forcibly  take  possession  of  said  land  and  building,  and  destroy 
his  improvements  thereon;  that  they  threaten  to  do  this  under 
a  claim  of  right,  and  that,  unless  restrained,  they  will  so  enter 
upon  his  land  and  build  a  structure  thereon,  to  his  irreparable 
damage.  He  prays  for  an  injunction.  A  temporary  injunc- 
tion was  allowed  and  a  motion  was  filed  to  dissolve  the  same. 
The  cause  was  heard  upon  such  motion,  although  the  defendants, 
at  the  same  time  that  thev  filed  their  motion  to  dissolve  the 
injunction,  filed  an  answer  and  cross-petition  to  the  petition  of 
the  plaintiff.  An  appeal  was  taken  from  the  order  of  the  court 
of  common  pleas  to  this  court,  where  the  same  was  heard  upon 
such  motion  and  the  evidence  adduced  in  support  of  the  same. 

It  is  disclosed  bv  the  evidence  that  the  defendant  is  the  owner 
of  the  lands  described  as  follows : 

Situated  in  the  county  of  Licking,  state  of  Ohio,  and  in  the 
village  of  Johnstown,  and  being  a  tract  or  parcel  of  land  lying 
and  being  in  the  state  of  Ohio,  and  county  of  Licking,  being  a 
part  of  a  town  lot  lying  in  the  northeast  corner  of  lot  No.  8, 
second  range  of  house  lots  in  the  village  of  Johnstown,  Ohio, 
beginning  at  the  northeast  corner  of  said  lot;  thence  running 
south,  forty  degrees  east,  four  rods;  thence  south,  fifty  degrees 
west,  seven  rods;  thence  north,  forty  degrees  west,  four  rods; 
thence  running  nortli,  fifty  degrees  east,  seven  rods  to  the 
place  of  beginning,  containing  twenty-eight  rods  of  land. 

Between  the  lands  of  plaintiff  and  the  church  lot,  it  appears 
that  a  fence  had  formerly  been  erected,  and  as  claimed  by  the 
defendant,  it  lived  the  usual  life  of  a  picket  fence,  and  then  dis- 
appeared. Such  fence  was  an  extension  of  the  north  line  of  a 
coal  house  standing  upon  the  plaintiff's  land,  but  which  abutted 
upon  the  lands  of  the  defendant.    On  the  north  side  of  the  lands 
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of  plaintiff  had  been  planted  certain  fruit  trees,  which  were 
still  standing  at  the  commencement  of  this  action.  The  testi- 
mony discloses  that  said  fence  was  built  where  it  stood  in  the 
neighborhood  of  forty  years  or  more  ago;  that  after  it  had 
worn  out,  no  new  fence  was  erected  in  its  place,  but  that  the 
ground  stood  open  between  the  land  of  the  plaintiff  and  the 
lot  of  the  defendant.  The  testimony  discloses  that  the  fruit 
from  the  trees  which  stood  on  the  south  side  of  the  old  fence  was 
claimed  by  the  parties  then  owning  the  land  of  the  plaintiff,  and 
who  claimed  to  own  the  same;  that  the  trees  were  planted  by 
them ;  that  the  coal  house  was  used  by  plaintiff's  predecessors  in 
title,  and  was  built  by  them  where  it  now  stands,  and  the  plaint- 
iff continued  the  use  of  such  coal  house  and  still  uses  the  same. 
It  further  appears  from  the  testimony  of  certain  witnesses  that 
when  such  fence  was  standing  it  stood  between  the  trees  on 
the  south  side  and  the  church  upon  the  north  side  of  such  fence ; 
that  they  had  stood  on  the  fence  and  gathered  fruit  off  of  the 
trees,  and  at  the  same  time  could  reach  over  and  touch  the 
church  building  on  the  north  side  of  such  fence;  and  that  the 
same  evidently  had  been  used  as  a  dividing  line  between  the 
property  of  plaintiff  and  defendant. 

It  further  appears  by  a  recent  survey  that  the  south  line  of  the 
church  lot  was  found  to  be  from  five  to  seven  feet  south  of 
where  such  old  fence  had  stood.  It  is  claimed  by  the  defend- 
ant that  such  strip  of  ground,  five  to  seven  feet  south  from 
where  such  old  fence  stood  is,  a  part  of  said  lot. 

It  is  well  settled  that  a  line  may  be  established  by  an  agree- 
ment of  parties  and  occupancy  of  such  land  for  a  long  period 
of  years ;  and  that  when  a  line  is  so  established  by  prescription, 
it  continues  to  be  the  line  between  the  lands  of  the  parties  abut- 
ting thereon.  We  think  this  rule  applies  in  this  case.  The  line 
was  established  or  acquiesced  in,  at  least,  for  a  long  period  of 
years  and  was  never  quastioned  until  a  new  survey  was  made, 
and  such  acquiescence  would  constitute  an  estoppel  against  either 
of  the  parties  owning  lands  on  either  side  of  such  line  from 
asserting  a  claim  to  any  other  land,  even  though  it  should  be 
determined  not  to  be  the  true  line  by  a  survey  thereof. 
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As  was  said  by  Judge  Coolev  in  a  Michigan  case:  ''In  cases 
of  this  kind,  it  is  not  so  much  as  to  where  the  true  line  is,  as  to 
where  the  parties  have  agreed  that  it  is,  and  have  made  their 
improvements  in  reference  to  such  agreed  line." 

We  think  that  is  the  rule  that  applies  in  this  state,  and  that 
a  line  can  be  determined  or  agreed  upon,  or  at  least  acquiesced 
in,  for  such  a  period  of  time  as  to  constitute  an  estoppel  against 
claiming  any  other  line  as  the  true  boundary. 

The  motion  to  dissolve  the  temporary  injunction  will  be  over- 
ruled.   Exceptions  may  be  noted. 


DETERMINATION  AS  TO  TESTACY. 

Court  of  Appeals  for  Licking  County. 

Gilbert  B.  Gopp  v.  James  K.  Moore  et  al.* 

Decided,  April  Term,  1914. 

Descent — Devise  of  Life  Estate  But  Not  of  Fee — How  the  Fee  Passes 
in  Such  a  Case— Wills— Sections  8574  and  8577. 

The  relict  of  a  deceased  husband  or  wife,  who  leaves  a  will  bequeathing 
a  life  estate  only,  permitting  the  fee  to  go  where  the  statute  sends 
it,  dies  intestate  as  to  real  estate  inherited  from  such  deceased 
husband  or  wife,  and  in  consequence  the  title  to  such  real  estate 
passes  under  the  provisions  of  Section  8577  and  not  under  Section 
8574. 

A.  A,  Stasel,  for  plaintiff. 

Flory  cfc  Flory  and  KihJer  *X'  Kihler,  contra. 

Powell,  J. ;  Voorhees,  J.,  and  Shields,  J.,  concur. 

So  much  of  the  facts  in  this  case  as  are  necessary  to  under- 
stand the  issue  involved  are  as  follows: 

Abner  GoflF  died  in  1896,  intestate  and  without  issue,  leaving 
Martha  Goff,  his  widow,  surviving  him.  She  was  his  sole  heir 
at  law.     At  his  death  he  was  seized  in  fee  simple  of  162  acres 

♦For  opinion  below  see  Ooff  v.  Moore,  11  N.P.(N.S.),543. 
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of  land  in  this  county,  which  is  the  subject  of  this  controversy. 
Martha  Goff,  his  widow,  died  in  I^Iay,  1907,  seized  of  the  real 
estate  which  had  descended  to  her  from  her  said  husband,  Abner 
Goff.  Martha  Goff  left  a  will,  by  the  terms  of  which  she  gave 
a  life  estate  in  said  lands  to  her  brother,  Ensley  Finney  Haas, 
but  made  no  disposition  of  the  remainder  in  said  lands  after 
the  termination  of  said  life  estate.  The  item  of  the  will  of 
Martha  Goff  disposing  of  said  real  estate  is  as  follows : 

** First:  I  give  and  devise  to  my  brother,  Ensley  Finney 
Haas,  to  have  and  to  hold  during  his  natural  life,  all  of  the 
farm  with  its  appurtenances  which  was  owned  by  my  husband, 
Ahner  Goff,  at  the  time  of  his  death,  and  of  which  I  became 
seized  as  his  widow,  consisting  of  162  acres,  more  or  less,  and 
situated  in  Washington  township,  Licking  county,  Ohio." 

There  is  no  other  reference  in  her  will  to  this  real  estate.  Ens- 
lay  Finney  Haas  was  the  sole  heir  at  law  of  Martha  Goff,  and 
he  died  shortly  after  the  death  of  his  sister,  Martha  Goff,  leaving 
a  will  by  the  terms  of  which  he  gave  the  residuum  of  his  estate 
to  the  defendant,  Allen  B.  Gregg.  This  action  is  for  partition 
of  the  lands  described,  and  being  the  162  acres  mentioned  above. 
An  issue  was  made  by  the  pleadings  as  to  the  descent  of  the 
title  to  this  land  from  IVIartha  Goff,  and  this  is  the  question  to 
be  determined  in  this  action. 

Martha  Goff  took  title  to  this  land  by  virtue  of  Section  8574 
of  the  General  Code.  At  her  death  intestate  and  without  issue, 
it  would  pass  one-half  to  her  brothers  and  sisters,  and  one-half 
to  the  brothers  and  sisters  of  her  deceased  husband,  Abner  Goff. 
If  she  should  dispose  of  it  by  will  or  deed,  of  course,  it  would 
descend  according  to  the  terms  of  such  deed  or  will.  This, 
however,  she  did  not  do.  The  question  peculiar  to  the  case  is 
whether  or  not  ^lartha  Goff  died  intestate,  or  testate,  so  as  to 
control  the  descent  of  this  land  from  her.  It  is  conceded  that  in 
either  event  one-half  of  the  land  would  descend  to  her  brother, 
Ensley  Finney  Haas,  he  being  her  sole  heir  at  law,  and  the 
same  would  pas^  under  his  will  to  the  defendant,  Allen  B. 
Gregg.  But  what  of  the  other  one-half?  She  died  leaving  a 
will,  but  she  did  not  dispose  of  the  fee  of  this  land  in  her 
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said  will.     If  she  died  intestate,  the  second  half  of  this  land 
would  pass  to  and  vest  in  the  brothers  and  sisters  of  Abner 
QoflP,  deceased,  under  Section  8577  of  the  General  Code.    If 
she  died  testate,  the  land  would  not  pass  under  Section  8577  at 
all,  but  according  to  the  terms  of  her  said  will.    If  she  died 
testate,  but  without  disposing  of  said  lands  in  her  said  will,  it 
is  claimed  that  they  would  pass,  not  under  Section  8577,  but 
under  Section  8574,  to  which  it  is  held  8577  is  supplementary. 
If  said  lands  passed  from  Martha  Goff  under  Section  8574,  the 
whole  of  said  lands  would  descend  to  her  brother,  Ensley  Finney 
Haas,  and  no  part  thereof  would  pass  to  the  brothers  and  sis- 
ters of  her  deceased  husband,  Abner  Goff.    But  is  this  the  crue 
construction  of  said  sections,  or  the  true  construction  to  be 
given  to  the  words  **die  intestate,''  as  used  in  Section  8577! 
This  court  is  of  the  opinion  that  such  is  not  the  true  construction 
to  be  given  to  these  words.     The  word  ** intestate,"  as  used  in 
Section  8577,  does  not  apply  to  the  person  alone,  but  to  the 
property  of  which  such  person  may  die  seized.    Martha  Gtoff 
died  testate ;  that  is,  she  died  leaving  a  last  will  and  testament, 
which  was  afterwards  duly  admitted  to  probate  and  record  in  the 
probate  court  of  this  county.    She  also  died  intestate  as  to  the 
fee  in  this  162  acres  of  land,  which  had  descended  to  her  from 
her  deceased  husband.    The  word  '* intestate"  not  only  applies 
to  a  person  dying  without  a  will,  but  applies  also  to  any  proper- 
ty  which  descends  under  and  by  virtue  of  the  statutes  and  not 
by  the  terms  of  any  last  will  and  testament. 

It  is  the  opinion  of  the  court  that  Martha  Goff  died  intestate  as 
to  the  real  estate  which  she  inherited  from  her  husband,  and 
that  the  title  to  such  real  estate  would  pass  and  descend  in  ac- 
cordance with  the  terms  and  provisions  of  Section  8577,  and 
not  according  to  the  terms  and  provisions  of  Section  8574.  Or, 
in  other  words,  the  one-half  of  this  land  will  pass  and  descend 
as  intestate  property  to  the  brothers  and  sisters  of  said  Abner 
Goff,  deceased,  or  to  their  legal  representatives  and  a  partition 
of  the  same  will  be  ordered  as  prayed  for  by  them. 

The  cause  will  be  remanded  to  the  court  of  common  pleas  to 
carry  this  order  of  partition  into  effect. 
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WHEN  IT  IS  THE  DUTY  OP  THE  COURT  TO  DIRECT  A  VERDICT 
FOR  THE  DEPENDANT  IN  A  NEGUCENCE  CASE. 

Circuit  Court  of  Cuyahoga  County. 
John  Qutt  v.  Pennsylvania  Company. 

Decided,  May  27.  1912. 

Construction  of  Section  9018,  General  Code — Negligence  and  Contribu- 
tory Negligence  for  Jury — No  Evidence  of  Defendant's  Negligence — 
Duty  to  Direct  Verdict. 

The  requirement  In  Section  9018,  General  Code,  that  in  all  actions 
brought  against  a  railroad  company  for  personal  Injury  to  an 
employee,  all  questions  of  negligence  and  contributory  negligence 
shall  be  for  the  Jury,  assumes  that  there  must  be  evidence  tending 
to  establish  negligence  on  the  part  of  the  defendant,  and  if  the 
undisputed  facts  in  the  case  do  not  tend  to  show  that  the  defend- 
ant has  been  guilty  of  negligence,  there  is  no  question  of  fact  to  be 
subDQitted  to  the  Jury,  and  it  is  the  duty  of  the  court  in  such 
case  to  apply  the  law  to  the  undisputed  facts  and  direct  a  verdict 
for  the  defendant. 

S.  Doerfter  and  C  W.  Dille,  for  plaintiff  in  error. 
!!^quire,  Sanders  d:  Dernpsey,  contra, 

Niman,  J. ;  Winch,  J.,  and  Marvin,  J.,  concur. 

The  action,  out  of  which  this  proceeding  in  error  arises,  was 
begun  in  the  court  of  common  pleas  by  John  Gutt  to  recover 
damages  from  the  Pennsylvania  Company  on  account  of  per- 
sonal injuries  sustained  by  him  while  a  brakeman  in  the  com- 
pany's employ. 

On  the  trial  of  the  case  in  the  court  below,  the  court  on  motion 
of  the  defendant  directed  a  verdict  for  said  defendant  at  the 
close  of  the  plaintiff's  evidence. 

The  plaintiff's  motion  for  a  new  trial  was  overruled  and  judg- 
ment entered  against  him  on  the  verdict. 

A  reversal  of  this  judgment  is  now  sought  by  the  plaintiff  in 
error  on  the  ground  that  the  court  erred  in  directing  a  verdict 
in  the  manner  indicated. 
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The  only  witness  who  testified  on  behalf  of  the  plaintiff  was 
the  plaintiff  himself.    It  appears  from  his  testimony  that  on  the 
night  of  July  25,  1910,  he  was  in  the  performance  of  his  duties 
as  yard  brakeman  for  the  defendant,  assisting  in  the  work  of 
taking  a  train  of  coal  cars  out  of  the  defendant's  Bedford  yard, 
seven  or  eight  miles  from  Cleveland;  that  his  duties  in  general 
were  to  couple  up  cars,  pass  signals  and  assist  in  the  switching 
of  cars;    that  on  this  particular  occasion  he  was  instructed  by 
the  conductor  in  charge  of  the  train  that  was  being  switched,  to 
station  himself  near  the  head  end  of  the  train,  and  await  a 
signal  to  be  given  by  the  conductor,  who  then  went  to  the  other 
and  of  the  train,  composed  of  about  forty  cars,  to  see  that  the 
right-of-way  was  clear;    that  the  plaintiff  then  sat  down  on  a 
switch  stand  about  fifteen  or  twentv  feet  from  the  end  of  the 
engine,  and  about  two  feet  and  a  half  from  the  track  on  which 
the  train  was  to  be  moved ;  that  the  head  end  of  the  engine  was 
coupled  to  the  train,  and  the  headlight  attached  to  the  back  of 
the  engine ;    that  while  the  plaintiff  was  sitting  on  the  switch 
stand  he  became  unconscious  and  while  in  a  state  of  unconscious- 
ness his  hand  rested  upon  or  close  to  one  rail  of  the  track :  that 
the  train  was  started  by  the  engineer  while  the  plaintiff  was  in 
this  position,  resulting  in  his  hand  being  run  over  by  the  trait 
and  causing  the  injuries  for  which  he  sought  to  recover  dam- 
ages in  the  court  below. 

There  was  no  evidence  tending  to  show  that  the  engineer  knew 
of  the  plaintiff's  position  of  peril,  but  there  was  evidence  tending 
to  show  that  if  the  engineer  had  looked  ahead  on  the  track  he 
might  have  discovered  the  plaintiff's  situation.  A  rule  of  the 
company  was  also  introduced  in  evidence  •  whereby  an  engineer 
is  required  to  keep  a  constant  lookout  on  the  track  for  signals 
and.  obstructions. 

On  this  state  of  facts  it  is  contended  for  the  plaintiff  in  error 
that  the  ease  should  have  been  submitted  to  the  jury. 

In  Erie  Railroad  Co,  v.  McCormick,  69  0.  S.,  45,  a  case 
identical  in  principle  with  the  one  before  us,  it  was  held,  quoting 
from  the  syllabus,  paragraph  3 : 
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In  an  action  against  a  railroad  company  by  one  who,  by  his 
own  fault,  is  upon  its  tracks  and  in  a  place  of  danger,  to  re- 
cover for  a  personal  injury  caused  by  the  failure  of  its  em- 
ployees operating  one  of  its  trains  to  exercise  due  care  after 
knowledge  of  his  peril,  it  is  necessary  to  show  actual  knowledge 
imputable  to  the  company." 

Unless  the  law,  thus  laid  down  by  the  Supreme  Court,  has  been 
modified  by  the  enactment  of  the  statute  of  February  28,  190ff 
(99  O.  L.,  25),  it  must  control  the  decision  in  this  case.  Sec- 
tion 2  of  that  act,  which  is  Section  9018,  General  Code,  provides : 

*'In  all  actions  hereafter  brought  against  a  railroad  company 
operating  a  railroad  in  whole  or  part  within  this  state,  for  per- 
sonal injury  to  an  employee  or  where  such  injuries  have  resulted 
in  his  death,  the  fact  that  he  was  guilty  of  contributory  negli- 
gence shall  not  bar  a  recovery  when  such  negligence  was  slight 
and  that  of  the  employer  greater,  in  comparison.  But  the  dam- 
ages must  be  diminished  by  the  jury  in  proportion  to  the  amount 
of  negligence  attributable  to  such  employee.  All  questions  of 
negligence  and  contributory  negligence  shall  be  for  the  jury." 


The  effect  of  this  statute  is  to  relieve  the  plaintiff  who  seeks 
to  recover  damages  from  the  defendant  on  account  of  the  latter 's 
negligence,  of  the  consequences  of  his  own  contributory  negli- 
gence. All  questions  of  fact  relating  to  negligence  and  con- 
tributory negligence  are  to  be  submitted  to  the  jury.  The  stat- 
ute does  not,  however,  attempt  to  define  negligence,  nor  to  take 
from  the  court  the  power  of  passing  upon  questioijs  of  law.  The 
requirement  that  all  questions  of  negligence  and  contributory 
negligence  shall  be  for  the  jury,  assumes  that  there  must  be  evi- 
dence tending  to  establish  negligence  on  the  part  of  the  defend- 
ant. If  the  undisputed  facts  do  not  tend  to  show  that  the  defend- 
ant has  been  guilty  of  negligence,  there  is  no  question  of  fact  to 
be  submitted  to  the  jury,  and  it  is  the  duty  of  the  court  in 
such  ease  to  apply  the  law  to  the  undisputed  facts  and  direct 
the  verdict  for  the  defendant. 

Referring  again  to  The  Erie  Railroad  Co,  v.  McCormick,  supra, 
we  find  in  the  opinion  on  page  53,  this  language : 
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'*The  concrete  rule  upon  this  subject  is,  that  if  one  is  upon 
the  track  of  a  railway  company  by  his  own  fault,  and  in  peril 
of  which  he  is  unconscious,  or  from  which  he  can  not  escape, 
and  these  facts  and  conditions  are  actually  known  by  the  engi- 
neer, it  is  his  duty  to  exercise  all  reasonable  care  to  avoid  the 
infliction  of  injury.  It  does  not  impose  the  duty  to  exercise 
care  to  discover  that  one  so  upon  the  track  is  in  a  place  of  danger, 
but  it  does  impose  a  duty  to  be  exercised  upon  actual  discovery." 

Under  this  rule  of  law  laid  down  by  the  Supreme  Court,  there 
is  not  any  duty  imposed  upon  a  railroad  company  of  exercising 
care  to  discover  one  who  is  by  his  own  fault  upon  the  tracks  of 
the  company  and  in  a  place  of  danger,  of  which  he  is  unconscious, 
and  from  which  he  can  not  escape.  There  being  no  such  duty,  a 
failure  to  use  such  a  care  is  not  actionable  negligence.  The 
duty  of  using  ordinary  care,  to  avoid  injuring  such  a  person 
begins  only  with  actual  discovery,  and  for  the  violation  of  such 
duty  a  right  of  action  would  exist  in  favor  of  the  one  injured. 

This  being  the  law  announced  by  the  Supreme  Court,  we  are, 
of  course,  bound  to  follow  it,  whatever  may  be  our  views  as  to 
what  we  think  the  law  on  this  subject  ought  to  be. 

Applying  the  principle  of  the  case  of  The  Erie  Railroad  Co.  v. 
McCormick,  supra,  to  the  facts  in  this  case,  it  is  apparent  that, 
since  there  was  no  evidence  tending  to  show  actual  knowledge 
imputable  to  the  company  of  the  plaintiff's  presence  on  the  track, 
there  was  as  a  matter  of  law  no  actionable  negligence  on  the  part 
of  the  company  shown,  and  no  question  of  fact  to  be  submitted 
to  the  jury. 

If  it  should  be  admitted  that  the  plaintiff  was  upon  the  track 
in  an  unconscious  condition  without  fault  on  his  part,  as  is 
claimed  on  his  behalf,  and  therefore  not  guilty  of  contributory 
negligence,  the  evidence  would  still  fail  to  disclose  a  situation 
tending  to  establish  negligence  on  the  part  of  the  defendant  com- 
pany. Ilis  position  in  that  event  would  be  analogous  to  that  of 
a  mere  licensee,  and  the  company's  duty  to  use  reasonable  care 
to  avoid  injuring  him  would  begin  only  upon  discovery  of  his 
position  by  some  one  whose  knowledge  would  be  imputed  to  the 
company.  Such  is  the  holding  in  The  Cleveland,  Akron  d;  Co- 
lumhus  Railway  Co,  v.  Worknutfi,  Admr.,  66  0.  S.,  509. 
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The  trial  court  committed  no  error  in  directing  a  verdict  for 
the  defendant,  and  the  judgment  is  affirmed. 


FEOSECUTiON  FOR  FROCURINC  A  MISCARRIAGE. 

Circuit  Court  of  Lucas  County. 

Mart  Brtogb  v.  State  op  Ohio.* 

Decided,  February  24,  1912. 

Criminal  Law — Proof  of  Negative  Averment  Under  the  Statute 
Relating  to  the  Procuring  of  a  Miscarriage — Netoly-Discovered 
Evidence  Not  a  (Ground  for  a  New  Trial,  When, 

While  it  is  incumbent  on  the  state  in  order  to  convict  in  an  indictment 
under  General  Code  12412,  for  procuring  an  abortion,  to  prove  that 
the  same  was  not  necessary  in  order  to  preserve  the  life  of  the 
mother,  the  state  is  not  required  to  prove  that  such  act  was  not  ad- 
vised by  two  physicians  to  be  necessary  for  such  purpose,  as  this 
latter  negative  averment  may  be  easily  shown  by  the  defendant, 
while  it  would  be  very  difficult,  if  not  impossible,  to  be  established 
by  the  state. 

Ulery  &  Merrill,  for  plaintiff  in  error. 

Holland  C,  Webster,  Prosecuting  Attorney,  and  Ray  Siuari, 
contra. 

BiCHARDS,  J. ;  WiLDMAN;  J.,  and  ElNKADE^  J.,  COnCUT. 

Error  to  the  Court  of  Common  Pleas  of  Lucas  County. 

The  plaintiff  in  error  was  convicted  in  the  coiximon  pleas  court 
under  General  Code,  Section  12412,  of  procuring  a  miscarriage 
upon  the  body  of  one  Minnie  Parrish,  and  was  sentenced  to 
the  penitentiary  for  a  period  of  five  years.  The  bill  of  excep- 
tions contains  all  of  the  evidence  upon  the  trial  of  the  case,  and 
all  of  the  evidence  which  was  offered  upon  a  motion  for  a  ne'v*- 
trial,  filed  in  the  common  pleas  court. 

It  is  contended  by  counsel  for  Mary  Bridge  that  the  convic- 
tion was  wrong  and  that  she  is  entitled  to  have  the  same  re- 

^Affirmed  without  opinion.  Bridge  v.  State,  87  Ohio  State,  464. 
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versed  by  reason  of  the  fact  that  the  record  contains  no  evi- 
dence to  substantiate  the  negative  averments  contained  in  the 
statute  and  in  the  indictment.  The  statute  to  which  reference 
has  been  made  authorized  a  conviction  ''unless  such  miscarriage 
is  necessary  to  preserve  her  life,  or  is  advised  by  two  physicians 
to  be  necessary  for  that  purpose,  if  the  woman  either  miscarries 
or  dies  in  consequence  thereof.*' 

Of  course  this  provision  which  has  just  been  quoted  may  be 
sustained  by  any  competent  evidence,  and  with  a  view  to  ascer- 
taining whether  it  is  sustained,  we  have  very  carefully  examined 
the  evidence  and  find  abundance  of  evidence  warranting  the 
jury  in  so  concluding.  Indeed,  there  is  nothing  in  the  evidence 
relative  to  the  condition  of  ^linnie  Parrish  at  the  time  of  the 
operation  that  in  any  wise  tends  to  show  any  necessity  for  the 
performance  of  the  operation  in  order  to  preserve  her  life. 

It  appears  from  the  evidence  that  she,  at  some  time  before  the 
operation,  consulted  with  two  physicians  and  she  states  in  her 
evidence  that  they  had  not  advised  her  to  have  a  miscarriage 
performed  for  the  purpose  of  saving  her  life.  We  think  no 
error  was  committed  by  the  trial  court  in  allowing  that  evidence. 
While  the  duty  devolved  upon  the  state,  under  authority  of 
Moody  V.  State  of  Ohio,  17  0.  S.,  Ill,  to  prove  the  negative  aver- 
ment, yet  the  burden  of  proving  that  branch  of  it  which  relates 
to  the  advice  of  physicians  would  not,  by  the  language  of  the 
case  just  cited,  be  cast  upon  the  state. 

The  defendant  in  the  common  pleas  court,  within  three  days 
after  the  verdict  of  guilty  was  rendered,  made  a  motion  for  a 
new  trial,  one  ground  of  which  was  based  upon  the  claim  of  cer- 
tain newly-discovered  evidence.  Upon  the  hearing  of  that  mo- 
tion, she  called  to  the  stand  one  of  the  assistant  prosecuting 
attorneys  and  sought  to  show  by  him  that  he  was  present  before 
the  grand  jury  when  Minnie  Parrish  testified  and  that  she  had 
there  given  a  different  version  of  the  case  from  that  testified  to 
by  her  on  the  trial.  The  bill  of  exceptions  contains  a  statement 
of  the  evidence  expected  to  be  shown,  and  it  is  not  of  such  a 
character  as  would  have  justified  the  trial  court  in  granting  the 
motion.     The  evidence,  if  introduced,  would  have  a  tendency  to 
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impeach  the  testimony  of  Minnie  Parrish,  and  to  have  cast  npon 
her  testimony  the  suspicion  that  attends  the  statements  made 
by  an  accomplice,  as  indicated  in  State  v.  McCoy,  52  0.  S.,  157. 
Such  evidence  would  not,  in  view  of  the  other  evidence  contained 
in  the  record,  have  required  a  different  verdict  upon  a  retrial 
of  the  case.  It  seems  to  us,  on  the  contrary,  that  if  there  had 
been  a  re-trial,  and  if  upon  such  re-trial  this  impeaching  evi- 
dence had  been  introduced,  that  the  same  result  would  necessar- 
ily have  been  reached.  The  rule  that  a  new  trial  will  not  be 
granted  on  the  ground  of  newly-discovered  evidence,  unless  such 
evidence  would  require  a  different  verdict,  has  often  been  laid 
down  by  this  court,  and  is  sustained  by  many  reported  cases. 
We  cite  only,  Cincinnati  Traction  Co.  v.  Fesler,  31  C.  C.  Reports, 
631,  and  C,  C,  C.  <f:  St,  L.  EaQroad  Co.  v.  Long,  24  0.  S.,  133. 

The  record  in  this  case  fails  to  disclose  any  act  of  diligence 
on  the  part  of  plaintiff  in  error  in  seeking  to  discover  the  evi- 
dence upon  which  she  r-^lied  for  the  granting  of  her  motion  for 
a  new  trial. 

For  the  reasons  given,  and  finding  no  error  to  the  prejudice 
of  plaintiff  in  error,  the  judgment  of  the  coiirt  of  common  pleas 
will  be  affirmed. 


EMPLOYES  RELIEVED  FROM  MS  AGREEMENT  BY  HIS 

WRONGPUL  DISCHARGE. 

Circuit  Court  of  Cuyahoga  County. 

The  Jewel  Tea  Company  v.  Wm.  J.  Wilson. 

Decided,  June  18,  1912. 

Agreement  Not  to  Engage  in  Business — Employee  Wrongfully  Dis- 
charged— Agreement  Not  Enforced. 

Where  an  employee  under  agreement  not  to  engage  in  the  same  busi- 
ness in  the  same  city  for  one  year  after  leaving  his  employment, 
is  wrongfully  discharged  by  his  employer,  his  agreement  will  not 
be  enforced  against  him. 

White,  Johnson  A'  Cannon,  for  plaintiff. 
JJ.  C.  Boyd,  contra. 
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AS  TO  APPLICATION  OF  THE  COMPARATIVE  NEGUCBNCB 

STATUTE. 

Circuit  Court  for  Lucas  County. 

Mabgabet  Hill,  as  Administratrix  of  the  Estate  of  John  E. 

Hill,  Deceased,  v.  The  Perb  Marquette 

Railroad  Company.* 

Decided,  January  13,  1912. 

Negligence — Stoitchvian  Struck  by  Locomotive — Engineer  Had  Been  on 
Duty  More  than  Fifteen  Houm — Contributory  Negligence  of  the  De- 
cedent— Restriction  in  Application  of  the  Comparative  Negligence 
Statute, 

1.  Where  the  evidence  shows  that  the  decedent  switchman  met  his 

death  through  his  own  contributory  negligence,  the  fact  that  the 
engineer  of  the  locomotive  which  struck  him  had  been  on  duty 
for  more  than  fifteen  consecutive  hours  without  an  interval  of 
eight  hours  rest,  in  violation  of  Section  9007,  General  Code,  does 
not  operate  to  render  the  railroad  company  liable. 

2.  Section  9018,  General  Code,  introducing  to  a  limited  extent  the  doc- 

trine of  comparative  negligence,  is  not  applicable  to  an  acci- 
dent occurring  before  its  passage,  notwithstanding  it  contains  the 
provision  that  the  statute  shall  apply  to  all  actions  "brought" 
after  its  passage. 

0.  8.  Brumback,  for  plaintiff  in  error. 
J.  E.  Tyler,  contra. 

Richards,  J. ;  Wildman,  J.,  and  Kinkadb,  J.,  concur. 

Error  to  the  Common  Pleas  Court  of  Lucas  County. 

The  plaintiff  in  this  case  was  plaintiff  in  the  court  of  com- 
mon pleas  and  brought  the  action  in  that  court  for  the  purpose 
of  recovering  damages  by  reason  of  the  death  of  John  E.  Hill, 
alleged  to  have  been  caused  by  the  negligence  of  the  railr^ 
company. 

*  Judgment  of  Court  of  Appeals  affirmed  by  Supreme  Court  (no  opin- 
ion), 88  O.  S.,  699. 
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The  injury  resulting  in  the  death  of  Mr.  Hill  occurred  at 
1:15  o'clock  in  the  morning  of  November  16,  1907,  in  the  rail- 
road yards  of  the  defendant  company  in  the  city  of  Toledo. 
Hill  .was  a  switchman  in  the  employ  of  the  railroad  and  on  the 
occasion  under  consideration  he  was  riding  upon  a  foot-board 
at  the  rear  of  the  tender  while  the  engine  was  proceeding  for- 
ward down  the  lead  track  for  the  purpose  of  doing  some  switch- 
ing on  siding  No.  13.  The  switch  being  open  to  siding  No.  9 
the  engine  ran  in  on  that  siding  a  short  distance — ^the  error 
being  promptly  discovered  and  the  engine  stopped.  Where- 
upon, it  seems  that  Hill  stepped  off  immediately  behind  the  ten- 
der. The  engineer,  without  being  signalled  so  to  do  and  with- 
out giving  any  warning  by  ringing  the  bell  or  otherwise,  started 
the  engine  backward  and  it  ran  over  Hill  and  killed  him. 

It  apx)ears  from  the  admissions  of  the  answer  to  the  amended 
petition  that  the  engineer,  whose  name  was  Howell,  began  work 
at  seven  o'clock  in  the  morning  of  November  15,  1907;  that  he 
continued  at  work  until  noon;  that  he  took  one  hour  for  rest 
and  luncheon;  that  he  began  work  at  one  o'clock  in  the  after- 
noon and  continued  at  work  until  six  o'clock  of  that  evening; 
that  he  took  one  hour  for  rest  and  supper  and  began  work  at 
seven  o'clock  in  the  evening;  that  he  continued  to  work  until 
midnight  at  which  time  he  took  one  hour  for  rest  and  luncheon ; 
and  that  he  again  began  work  at  one  o'clock  in  the  morning  of 
November  16,  1907,  and  that  the  injury  and  death  of  Mr.  Hill 
occurred  some  fifteen  minutes  later. 

The  court  of  common  pleas  at  the  conclusion  of  the  evidence 
offered  in  behalf  of  plaintiff,  directed  a  verdict  in  favor  of  the 
defendant.  It  is  insisted  in  this  court  by  counsel  for  plaintiff 
that  the  railroad  company  is  shown  to  have  permitted  the  en- 
gineer to  work  for  fifteen  consecutive  hours  and  to  then  again 
go  on  duty  without  at  least  eight  hours  rest,  and  that  such 
conduct  constituted  a  violation  of  Section  9007,  General  Code, 
and  that  this  resulted  directly  in  the  injury  of  which  complaint 
is  made.  If  it  be  conceded  that  the  company  was  violating  the 
section  to  which  reference  has  been  made,  it  is  not  apparent 
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from  the  record  under  review  that  such  conduct  produced  the 
injury  and  resulting  death  of  Mr.  Hill. 

It  appears  from  the  testimony  of  William  L.  Woodling,  who 
was  fireman  upon  the  switch  engine,  that  the  engineer  during 
the  night  was  active  and  on  the  lookout  and  attentive  to  his 
duties,  and  this  evidence  does  not  seem  to  be  controverted. 

The  act  of  Mr.  Hill  in  remaining  upon  the  track  immediately 
behind  the  tender  when,  from  all  the  circumstances,  he  must 
have  known  that  the  engine  would  immediately  back  up  in 
order  to  get  on  the  main  lead  and  proceed  forward  to  siding  No. 
13,  manifests  such  negligence  as  would  bar  a  recovery  by  his  ad- 
ministratrix. It  is  urged,  however,  in  argument  that  Section 
9018,  General  Code,  is  applicable  to  this  case,  and  that  therefore 
the  plaintiff  should  be  allowed  to  recover  although  Hill  was 
guilty  of  negligence,  his  negligence  being  slight  and  that  of  the 
employer  greater  in  comparison.  That  section  was  intended  to  in- 
troduce to  a  limited  extent  the  doctrine  of  comparative  negligence 
in  actions  of  employes  against  their  employers,  but  by  its  terms 
is  only  applicable  when  the  negligence  of  the  employe  is  ** slight" 
and  that  of  the  employer  *' greater  in  comparison."  It  does 
not  appear  from  the  record  that  the  contributory  negligence  of 
the  employe  was  ''slight"  and  that  of  the  employer  ** greater  in 
comparison."  Indeed,  we  do  not  find  any  evidence  tending  to 
show  that  the  railroad  company  was  guilty  of  negligence.  It 
is  conceded  that  the  engineer  was  the  fellow-servant  of  the 
switchman,  so  that  the  company  would  not  be  liable  for  any 
negligence  of  which  the  engineer  alone  may  have  been  guilty. 

The  section  to  which  reference  has  just  been  made,  namely, 
Section  9018,  was  enacted  by  the  General  Assembly  of  Ohio  on 
February  28,  1908,  99  0.  Tj.,  25,  while  the  injury  and  death  of 
Mr.  Hill  occurred  upon  November  16,  1907.  We  think  for  that 
reason  the  section  can  not  be  applied  to  this  case.  If  the  railroad 
company  immediately  after  the  injury  had  a  good  defense  under 
the  then  existing  law  by  reason  of  the  negligence  of  Hill  having 
contributed  directly  to  his  death,  the  right  to  that  defense  was 
a  vested  right  which  could  not  thereafter  be  taken  away  by 
statute.     It  is  true  the  section  by  its  terms  purports  to  apply  to 
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all  actions  brought  after  its  passage,  but  it  must,  in  order  to 
avoid  the  constitutional  inhibition  against  retroactive  laws, 
be  held  to  apply  only  to  such  causes  of  action  as  may  arise  after 
its  passage.  Consiitution  of  Ohio,  Article  II,  Section  28 ;  Com- 
missioners V.  Rosche  Bros.,  50  0.  S.,  103;  Cooley  on  Constitu- 
tional Limitations,  6th  Edition,  455;  Black's  Constitutional  Law, 
543-544 ;  Black  on  Interpretation  of  Law,  256,  and  following. 

We  find  no  error  of  the  trial  court  in  the  admission  or  re- 
jection of  evidence.  Counsel  for  plaintiff  in  argument  dwelt 
upon  the  claimed  negligence  of  the  railroad  company  in  failing 
to  have  the  bell  ringing  attachment  in  order ;  it  being  claimed  by 
him  that  the  attachment  waa  intended  to  work  automatically, 
but  was  so  defective  that  it  would  not  work  in  that  manner. 
It  is  sufficient  to  say  that  the  amended  petition  contains  no 
allegation  that  the  company  was  negligent  in  that  respect,  and 
that  while  the  bell  would  not  ring  automatically,  it  was  in  such 
condition  that  it  could  readily  be  rung  by  the  hand  with  the 
use  of  a  rope  supplied  for  that  purpose. 

The  circumstances  of  the  case  as  disclosed  by  the  evidence 
preserved  in  the  record  indicate  to  our  minds  that  if  the  case 
were  re-tried  and  the  issues  submitted  to  a  jury,  the  result  would 
not  be  different,  and  therefore  that  substantial  justice  has  been 
done  to  the  plaintiff  in  error. 

The  judgment  of  the  court  of  common  pleas  will  be  affirmed. 


RIGHTS  or  ATTORNEY  CLAIMING  INTEREST  IN  JUDGMENT. 

Circuit  Court  of  Cuyahoga  County. 

Harry  KoBiiiTz  v.  Lizzie  Bartlett  et  al. 

Decided,  June  17,  1912. 

Attorney  Claiming  Interest  in  Judgment — Not  a  Party — Can  Not  Prose- 
cute Error. 

An  attorney  claiming  an  interest  in  a  Judgment  rendered  in  favor  of  his 
client,  but  not  a  party  to  the  action  in  which  it  was  recovered, 
can  not  prosecute  error  proceedings  in  his  own  name  to  any  order 
of  the  court  made  in  said  action. 
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F.  A.  Henry y  for  plaintiff  in  error. 
Wing,  Myler  &  Turney,  contra. 

NiMAN,  J. ;  Marvin,  J.,  and  Metcalfe,  J.  (sitting  in  place  of 
Winch,  J.),  concur. 

The  action  out  of  which  this  proceeding  in  error  arises  was 
begun  by  the  defendant  in  error,  Tiizzie  Bartlett,  to  recover  from 
the  defendant  in  error,  Theodore  Poplowsky,  administrator  of  the 
estate  of  Andrew  Besenz,  deceased,  on  a  claim  for  caring  for  the 
said  Andrew  Besenz  during  the  period  extending  from  March 
10th,  1904,  to  September  16th,  1907,  while  he  was  incapable  of 
caring  for  himself. 

Such  proceedings  were  had  in  the  original  action,  that  the 
plaintiff  recovered  of  said  administrator  a  judgment  for  $1,- 
141.80. 

Thereafter  the  plaintiff,  herself,  made  application  for  leave 
of  court  to  remit  all  her  judgment  in  excess  of  $500.  This  ap- 
plication was  granted  and  she  was  given  leave  to,  and  did  remit 
from  the  amount  of  her  judgment  all  in  excess  of  $628.50.  The 
discrepancy  between  the  amount  mentioned  in  her  motion  and 
that  contained  in  the  journal  entry  authorizing  the  remittitur  is 
probably  due  to  the  fact  that  interest  was  calculated  on  the  sum 
of  $500  from  the  time  it  became  a  claim  against  the  estate  of 
Andrew  Besenz,  deceased.  At  the  time  the  plaintiff  was  given 
leave  to  remit  from  her  judgment,  a  former  order  of  the  court 
ordering  a  remittance  from  the  judgment  in  like  amount  on 
the  ground  that  the  judgment  was  too  large,  was  vacated  and  set 
aside  as  being  erroneous. 

Harry  Koblitz,  the  plaintiff  in  error,  was  not  a  party  to  the 
action  below,  but  it  appears  from  the  journal  entry  that  an  ex- 
ception was  noted  in  his  b(»half,  to  the  action  of  the  trial  court  in 
granting  leave  to  the  plaintiff  to  make  the  desired  remittitur. 

From  the  bill  of  exceptions  filed  by  him,  it  appears  that  he 
was  present,  by  counsel,  at  the  hearing  and  resisted  the  plaintiff's 
application,  not  on  behalf  of  any  party  to  the  action,  but  on  his 
own  behalf.  The  ground  of  his  objection  was  that  the  plaintiff 
had  previously  assigned  to  him  as  compensation  for  legal  serv- 
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ices  in  obtaining  the  judgment,  that  portion  thereof  which  she 
sought  to  remit. 

In  his  petition  in  error  he  sets  forth  the  recovery  of  the  judg- 
ment for  $1,141  by  Lizzie  Bartlett  against  Theodore  Poplowsky, 
administrator  of  the  estate  of  Andrew  Besenz,  deceased,  and 
avers  the  subsequent  assignment  to  him  by  the  plaintiff  below  of 
the  judgment  in  excess  of  $500  and  the  action  of  the  trial  court 
in  allowing  said  plaintiff  to  remit  from  the  judgment  all  in  ex- 
L»ess  of  $628.50. 

He  assigns  as  error  the  action  of  the  trial  court  in  permitting 
the  plaintiff  to  remit  from  her  judgment,  and  states  as  follows : 

**1.  That  the  said  Lizzie  Bartlett  was  not  the  real  party  in 
interest  in  said  judgment  at  the  time  of  the  making  of  the  appli- 
cation and  of  the  making  of  said  remittitur. 

''2.  That  the  said  Iljirry  Koblitz,  plaintiff  in  error  herein, 
was  the  real  party  in  interest,  and  was  in  fact  and  in  law  the 
owner  of  said  judgment. 

*''3.  That  the  said  order  allowing  and  entering  said  remit- 
titur is  contrary  to  the  evidence  introduced  in  said  hearing. 

''4.  That  the  granting  of  said  order  allowing  said  remittitur 
is  contrary  to  law. 

"5.  That  there  are  other  errors  in  the  proceedings  apparent 
in  the  record,  to  all  of  which  the  said  plaintiff  in  error  duly 
excepted.'* 

It  is  made  to  appear  that  there  was  no  controversy  between 
the  original  parties  to  the  action  over  the  plaintiff's  application. 
She  was  anxious  to  remit  from  her  judgment  all  in  excess  of 
$500.  The  defendant  could  not  consistently  resist  the  applica- 
tion, and  did  not  in  fact  do  so. 

The  plaintiff  in  error  claiming  to  be  the  owner  of  that  portion 
of  the  judgment  sought  to  be  remitted  was  present  in  court  at 
the  hearing,  but  the  record  fails  to  show  that  he  ever  obtained 
leave  to  become  a  party  to  the  action,  or  that  he  ever  in  fact  in 
any  way  became  a  party  thereto. 

We  have  therefore  before  us  a  bill  of  exceptions,  containing 
the  evidence  taken  at  a  hearing  on  an  application  by  a  party  to 
the  action,  and  resisted  by  one  claiming  an  interest  in  the  judg- 
ment by  assignment,  but  who  was  not  a  party  to  the  action  so 
as  to  be  entitled,  as  matter  of  right,  to  be  heard. 
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We  are  asked  to  review  a  decision  of  the  trial  court  by  one  who 
was  a  party  to  the  action  in  which  the  decision  was  rendered, 
and  who  has  no  other  rights  than  those  possessed  by  him  at  the 
time  of  the  hearing  of  the  corurt  below. 

In  Mindock  v.  Kramer,  20  C.  C,  665,  it  was  held  : 

*' Where  a  judgment  is  rendered  affecting  the  interest  of  a 
party  not  a  party  to  the  suit,  such  party  is  not  authorized  to 
institute  error  proceedings  to  such  judgment." 

We  are  of  opinion  that  the  plaintiff  in  error,  not  having  been 
a  party  to  the  action  in  which  the  decision  complained  of  was 
made,  can  not  bring  the  decision  here  for  review. 

Even  if  the  plaintiff  in  error  had  become  a  party  to  the  action 
below,  it  seems  doubtful  whether  or  not  he  would  have  accom- 
plished what  he  desired  in  the  hearing  on  the  plaintiff's  applica- 
tion to  remit.  His  controversy  is  with  the  plaintiff  over  the  va- 
lidity of  an  assignment  of  that  part  of  the  judgment  sought  to 
be  remitted,  a  subject  entirely  foreign  to  any  issue  involved  in 
the  original  action.  If  that  assignment  is  valid  the  plaintiff  had 
no  power  to  remit.  She  could  not  relinquish  rights  in  something 
she  did  not  possess,  and  her  act  would  be  a  mere  nullity.  In  such 
event  the  plaintiff  in  error  still  has  an  enforcible  judgment 
against  the  defendant  below,  to  the  extent  of  the  amount  as- 
signed to  him.  If  the  plaintiff  had  the  right  to  remit  from  the 
judgment,  she  needed  no  assistance  of  the  court  to  enable  her 
to  do  so.  * 

The  controversy  between  plaintiff  in  error  and  defendant  in 
error,  Lizzie  Bartlett,  would  seem  to  be  the  proper  subject-mat- 
ter of  an  independent  action  rather  than  one  to  .be  settled  upon 
hearing  of  a  motion. 

This  furnishes  an  additional  reason  for  holding  that  the  ques- 
tion sought  to  be  raised  by  this  proceeding  in  error  can  not  be 
considered  on  its  merits. 

The  petition  in  error  will,  therefore,  be  dismissed. 
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THE  PROVISION  FOR  APPEAL  WITHOUT  BOND  VALID. 

Circuit  Court  of  Cuyahoga  County. 

Ernest  J.  Hull  v.  Abraham  Kaufman  et  al. 

Decided,  June  17,  1912. 

Municipal  Court  Jurisdiction — Appeal  Without  Bond  from  Justice  Court 
— Constitutional  Law. 

Section  11  of  the  act  creating  the  municipal  court  of  the  city  of 
Cleveland  and  providing  for  appeal  without  bond  from  a  court  of 
a  justice  of  the  peace  to  said  municipal  court,  in  certain  cases,  is 
constitutional. 

n.  Preusser,  for  plaintiff  in  error. 
Joseph  Morganstern,  contra. 

XiMAN,  J.;  iMARViN,  J.,  and  Metcalfe,  J.,  (sitting  in  place  of 
Winoh,  J.),  concur. 

The  plaintiff  in  error  recovered  a  judgment  against  the  de- 
fendants in  error  in  the  court  of  R.  T.  Morrow,  a  justice  of  the 
peace  in  and  for  Cleveland  township,  Cuyahoga  county,  Ohio. 
Within  ftve  days  after  the  rendition  of  this  judgment  the  defend- 
ants filed  notice  that  they  desired  to  appeal  from  said  judgment 
to  the  municipal  court  of  the  city  of  Cleveland.  Thereupon  said 
justice  of  the  peace  transmitted  to  the  clerk  of  the  municipal 
court  the  papers  in  the  action  and  a  transcript  of  the  docket 
showing  the  proceedings  in  the  action. 

The  plaintiff  then  filed  a  motion  to  strike  the  original  papers 
and  transcript  of  the  docket  entries  in  the  action,  transmitted 
from  the  court  of  said  justice  of  the  peace,  from  the  files.  This 
motion  was  overruled  by  the  municipal  court  and  on  error  pro- 
ceedings in  the  court  of  common  pleas,  brought  to  reverse  the 
decision  of  the  municipal  court,  the  overruling  of  said  motion 
was  sustained.  The  plaintiff  in  error  now  seeks  by  this  proceed- 
ing in  error  to  secure  a  reversal  of  the  judgment  of  the  court  of 
common  pleas,  affirming  the  action  of  the  municipal  court  in 
overruling  said  motion. 
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The  facts  before  us,  and  the  error  assigned,  call  for  a  determi- 
nation of  the  constitutionality  of  Section  11  of  the  act  creating 
the  municipal  court  of  the  city  of  Cleveland  (101  0.  L.,  364),  as 
amended  102  O.  L ,  158. 

The  first  paragraph  of  Section  11  reads  as  follows: 

"  In  an  action  in  a  court  of  a  justice  of  the  peace  which  is  ap- 
pealable to  the  municipal  court  any  party  thereto  may  file  with 
said  justice,  within  five  days  after  the  rendition  of  a  judgment 
or  the  making  of  a  final  order  therein,  a  notice  in  writing  that  he 
desires  to  appeal  from  said  judgment  or  final  order  to  the  munic- 
ipal court,  and  forthwith  all  further  proceedings  in  such  action 
in  the  court  of  the  justice  of  the  peace  shall  cease,  and  the  appeal 
shall  be  considered  as  perfected,  and  the  appellant  shall  not  be 
required  to  file  bond.  Said  justice  shall  thereupon  immediately 
transmit  to  the  clerk  of  the  municipal  court  all  papers  in  said 
action,  a  transcript  of  his  docket  showing  the  proceedings  and 
the  costs  of  his  court,  and  any  moneys  held  by  him  in  the  action 
and  the  justice  shall  order  the  constable  to  turn  over  any  prop- 
erty held  by  him  in  the  action  to  the  bailiff  of  the  municipal 
(*ourt  to  be  by  him  held  as  in  like  cases  originating  in  the  munici- 
pal court." 

It  is  contended  for  the  plaintiff  in  error  that  this  section  is 
unconstitutional,  because  it  authorizes  an  appeal  without  bond, 
and  therefore  his  motion  should  have  been  granted. 

The  section  under  consideration  is  claimed  to  be  unconstitu- 
tional because,  it  is  said,  the  subject  of  appeals  from  the  judg- 
ment of  a  justice  of  the  peace  is  of  a  general  nature,  and  all  laws 
dealing  therewith  must  have  uniform  operation  throughout  the 
state,  and  since  this  section  does  not  have  uniform  operation 
throughout  the  state,  but  applies  to  the  municipal  court,  it  vio- 
lates Article  II,  Section  26,  of  the  Constitution. 

There  can  be  no  question  of  the  power  of  the  General  Assem- 
bly to  establish  such  a  local  or  special  court  as  the  municipal 
court  (State,  ex.  rel.  v.  Bloch,  65  0.  S.,  370).  The  constitu- 
tionality of  the  act  creating  the  municipal  court  of  the  city  of 
Cleveland  is  conceded. 

Having  power  to  create  such  a  court,  it  necessarily  follows 
that  the  Lejrislature  has  power  to  define  its  jurisdiction.  In  ex- 
ercising this  power  the  Legislature  has  provided  for  appeals 
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from  the  judgments  of  justices  of  the.  peace  to  the  municipal 
court,  and  has  authorized  the  taking  of  such  appeals  from  the 
judgments  of  justices  of  the  peace  to  the  municipal  court,  and 
has  authorized  the  taking  of  such  appeals  without  bond.  This 
in  no  way  interferes  with  the  jurisdiction  of  justices  of  the  peace 
from  whose  courts  actions  may  be  appealed.  It  pertains  solely 
to  the  jurisdiction  of  the  municipal  court,  and  the  jurisdiction 
of  that  court  is  not  a  subject  of  a  general  nature.  The  fact  that 
in  appeals  from  justice  courts  to  the  court  of  common  pleas,  bond 
is  required  of  the  party  appealing,  imposes  no  obligation  upon 
the  Legislature  to  require  bond  to  be  given  in  appeals  to  the 
municipal  court. 

In  omitting  to  require  bond  of  the  party  appealing  from  a 
judgment  of  a  justice  of  the  peace  to  the  municipal  court,  the 
Legislature  doubtless  had  in  mind  the  correction  of  certain 
evils  believed  to  exist  in  the  justice  court  system  and  to  facilitate 
the  appeal  of  cases  to  the  municipal  court.  It  was  a  proper  ex- 
ercise of  power  to  provide  for  appeals  without  bond,  and  Section 
11  of  the  act  creating  the  municipal  court,  as  amended  102  O. 
L.,  158,  is  not  unconstitutional. 

The  argument  that  the  party  who  has  recovered  a  judgment 
in  the  justice  court  is  deprived  of  his  right  to  have  execution  on 
his  judgment  without  security  of  a  bond,  in  case  tlfe  losing  party 
appeals  to  the  municipal  court,  is  one  more  clearly  addressed  to 
the  justice  or  policy  of  the  law  than  to  its  constitutionality. 
Moreover,  the  judgment  in  such  case  is  not  a  finality.  It  is  ob- 
tained in  contemplation  of  the  law  relating  to  appeals  and  the 
party  obtaining  it  must  be  deemed  to  know  that  the  jurisdiction 
of  the  municipal  court  may  be  invoked  by  the  losing  party. 

Judgment  affirmed. 
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SCT-OFr  DISALLOWED  WHERE   CLAIMED  AGAINST  THE  AS- 
SIGNEE OF  AN  INVOICE  AND  BftJL  OF  LADING. 

Circuit  Court  of  Cuyahoga  County. 

« 

The  p.  T.  Peitch  Company  v.  The  Hattiesbuius  TBrsr  & 

Banking  Company. 

Decided,  June  17,  1912. 

Assignment  of  Bill  of  Lading — Consignor  Retaining  Control  of  Ship- 
ment— Off-Set  by  Consignee  of  Claim  Against  Consignor,  When  Not 
Allowed, 

Where  an  invoice  and  bill  of  lading  made  out  in  the  name  of  the  con- 
signee for  goods  sold  the  consignee  are  assigned  by  the  consignor  to 
a  bank  for  an  advance  of  80  per  cent,  of  the  face  value  of  the  in- 
voice, in  an  action  thereon  by  the  bank  against  the  consignee,  the 
latter  can  not  off-set  a  claim  against  the  consignor  of  which  the 
bank  had  no  notice,  the  course  of  dealing  between  the  parties 
showing  that  the  consignor  reserved  the  right  to  control  the  goods 
shipped. 

Hauxhurst  d;  Saeger,  for  plaintiff  in  error. 
Fattison  <&  Austin,  contra. 

Niman,  J. ;  Marvin,  J.,  and  Metcalfe,  J.  (sitting  in  place  of 
Winch,  J.),  concurs. 

The  plaintiff  in  error  was  defendant,  and  the  defendant  in 
error  was  plaintiff  in  the  court  of  common  pleas.  A  jury  was 
waived  in  the  court  below  and  the  cause  tried  to  the  court. 
Judgment  was  rendered  against  the  defendants  there. 

This  proceeding  in  error  is  prosecuted  to  secure  a  reversal  of 
said  judgment. 

On  the  14th  day  of  June,  1909,  the  F.  T.  Peitch  Company 
placed  with  the  Forest  Lumber  Company  an  order  for  lumber 
which  was  duly  accepted  and  the  lumber  ordered  was  delivered 
to  the  carrier  at  CJolumbia,  Miss.,  on  July  15,  1909,  by  the  For- 
est Lumber  Company,  through  the  agency  of  the  Marion  Lum- 
ber Company,  which  acted  for  the  Forest  Lumber  Company. 
The  lumber  was  consigned  to  the  F.  T.  Peitch  Company,  at  Cleve- 
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Jand,  Ohio.  After  the  lumber  was  delivered  to  the  carrier,  the 
Forest  Lumber  Company  assigned  the  invoice  therefor  and  the 
bill  of  lading  to  the  Hattiesburg  Trust  &  Banking  Company  and 
then  received  therefor  a  sum  of  money  equal  to  eigthy  per  cent. 
i^Ofo)  of  the  face  value  of  said  invoice. 

On  the  19th  day  of  July,  1909,  the  Hattiesburg  Trust  &  Bank- 
ing Company  mailed  the  invoice,  with  an  assignment  written 
thereon  by  the  Forest  Lumber  Company,  together  with  the  bill 
of  lading,  to  the  P.  T.  Peitch  Company,  requesting  a  remittance 
therefor.  The  invoice  and  bill  of  lading  were  received  by  the 
P.  T.  Peitch  Company  before  the  lumber  reached  said  company. 
The  F.  T.  Peitch  Company  refused  to  remit  for  the  amount  of 
said  invoice  to  the  Hattiesburg  Trust  &  Banking  Company  for 
the  reason  that  it  claimed  to  have  a  set  off  against  the  Forest 
Lumber  Company  on  account  of  the  failure  of  said  company 
to  deliver  a  certain  shipment  of  lumber  under  a  former  order 
accepted  by  it,  whereby  the  F.  T.  Peitch  Company  was  compelled 
to  go  into  the  open  market  and  purchase  lumber  at  a  figure 
claimed  to  be  $239.27  in  excess  of  that  which  the  Forest  Lumber 
Company  had  agreed  to  furnish  the  lumber. 

After  the  refusal  of  the  F.  T.  Peitch  Company  to  pay  the  in- 
voice, the  Hattiesburg  Trust  &  Banking  Company  brought  suit 
against  it  to  recover  thereon,  and  said  the  F.  T.  Peitch  Company 
thereupon,  in  its  amended  answer,  set  up  the  damage  it  claimed 
to  have  suffered  on  account  of  the  failure  of  the  Forest  Lumber 
Company  to  fill  the  said  former  order  and  prayed  that  the 
amount  of  said  damage  be  set  off  against  the  plaintiff's  demand. 
This  set-off  was  refused  by  t.Re  trial  court  and  judgment  ren- 

ft 

dered  in  favor  of  the  plaintiff  for  the  amount  representing  the 
advance  made  by  it  on  the  assignment  of  said  invoice  and  bill  of 
lading  together  with  interest  thereon. 

At  the  time  the  banking  company  took  an  assignment  of  said 
invoice  and  bill  of  lading  and  advanced  eighty  per  cent,  of  the 
face  value  of  the  invoice,  it  had  no  knowledge  of  any  set-off  in 
favor  of  the  F.  T.  Peitch  Company  against  the  Forest  Lumber 
Company. 

We  are  therefore  called  upon  to  decide  what  rights  the  Hat- 
tiesburg Trust  &  Banking  Company  acquired  in  the  assignment 
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of  the  invoice  and  the  transfer  of  the  bill  df  lading  to  it  and  the 
advancement  thereon  of  eighty  per  cent,  of  the  amount  called  for 
in  the  invoice,  without  notice  on  its  part  of  any  set-off  in  favor 
of  the  consignee  of  the  lumber  against  the  Forest  Lumber 
Company. 

It  is  claimed  on  behalf  of  plaintiff  in  error  that  the  title  to  the 
lumber  passed  to  it  upon  its  delivery  to  the  carrier  by  the  Marion 
Lumber  Company,  and  that  the  Hattiesburg  Trust  &  Banking 
Company  became  a  mere  assignee  of  an  account  which  is  sub- 
ject to  the  equity  which  the  plaintiff  in  error  had  against  the 
Forest  Lumber  Company  on  account  of  the  set-off  mentioned. 

It  is  contended  by  the  defendant  in  error  that  the  bill  of  lad- 
ing was  the  svTnbol  of  the  property  described  in  it  and  by  the 
transfer  of  such  bill  of  lading  to  the  banking  company,  it  in  ef- 
fect acquired  a  special  ownership  of  the  property  as  security  for 
the  advancement  made  by  it. 

We  consider  the  case  of  Emery's  8o7is  v.  Irving  Xatianal  Bank. 
25  O.  S.,  360,  decisive  of  the  question  under  consideration.  In 
that  case  it  was  held : 

"1.  By  the  rules  of  commercial  law,  a  bill  of  lading  is  re- 
garded as  the  symbol  of  the  property  therein  described;  and  in 
case  the  shipper  reserves  to  himself  the  jus  disponendi,  he  can 
transfer  the  title,  at  any  time  before  the  property  is  delivered  by 
the  carrier  to  the  consignee,  as  effectually  by  the  delivery  of  the 
bill  of  lading  as  by  the  delivery  of  the  property  itself. 

**2.  If  the  consignment  be  made  by  a  vendor  to  a  vendee,  the 
question  whether  the  consignor  reserved  the  jus  disponendi  is 
one  of  intention,  to  be  gathered  from  all  the  facts  and  circum- 
stances of  the  transaction. 

''3.  If  the  right  to  control  the  property  be  reserved  by  the 
shipper,  the  carrier  must  be  regarded  as  his  agent;  if  not,  then 
as  the  agent  of  the  consignee. 

**4.  On  such  question  of  intention,  the  terms  of  the  bill  of 
lading  are  to  be  taken  as-  admissions  of  the  consignor,  and  are 
entitled  to  great  weight,  but  are  not  conclusive. 

*^5.  Xor  is  the  fact,  that  the  consignee  had  contracted  with 
the  carrier  for  special  rates  of  freight,  conclusive  that  the  goods 
w^ere  delivered  by  the  consignor  to  such  carrier  as  the  agent  of 
the  consignee. 

*'6.  Where  the  vendor  of  goods  consigns  them  to  the  pur- 
chaser, taking  a  bill  of  lading  from  the  carrier,  and  intending 
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to  reserve  the  right  of  control  over  them,  at  the  same  time  draws 
upon  the  purchaser  for  the  price,  and  delivers  the  bill  of  ex- 
change, with  the  bill  of  lading  attached,  to  an  indorsee,  for  a 
valuable  consideration,  the  consignee  upon  receipt  of  the  goods, 
takes  them  subject  to  the  right  of  the  holder  of  the  bill  of  lading 
to  demand  payment  of  the  bill  of  exchange,  and  can  not  retain 
the  price  of  the  goods  on  account  of  a  debt  due  to  him  from  the 
consignor." 

In  the  opinion,  on  page  366,  it  is  said: 

''By  the  rules  of  commercial  law,  bills  of  lading  are  regarded 
as  symbols  of  the  property  therein  described,  and  the  delivery 
of  such  bill  by  one  having  an  interest  in  or  a  right  to  control  the 
property,  is  equivalent  to  a  delivery  of  the  property  itself.  A 
consignor  who  has  reserved  the  jus  disponeiidi  may  effectuate  a 
sale  or  pledge  of  the  property  consigned,  by  delivery  of  the  bill 
of  sale  to  the  purchaser  or  pledgee,  as  completely  as  if  the  prop- 
erty were,  in  fact,  delivered.  If  such  transfer  of  the  bill  of  lad- 
ing be  made  after  the  property  has  passed  in  to  the  actual  pos- 
session of  the  consignee,  the  transferee  of  the  bill  takes  it  sub- 
ject to  any  right  or  lien  which  the  consignee  may  have  acquired 
by  reason  of  his  possession.-  But  if  the  bill  of  lading  be  trans- 
ferred by  way  of  sale  or  pledge  to  a  third^person,  before  the 
property  comes  into  the  possession  of  the  consignee,  the  con- 
signee takes  the  property  subject  to  any  right  which  the  trans- 
feree of  the  bill  may  have  acquired  by  the  symbolic  delivery  of 
the  property  to  him." 

We  think  the  course  of  dealing  between  the  parties  here  in 
previous  transactions  show  that  the  right  to  control  the  lumber 
shipped  was  reserved  by  the  Forest  Lumber  Company  even 
though  the  bill  of  lading  was  made  out  in  the  name  of  the  P.  T. 
Peitch  Company. 

On  two  previous  occasions,  the  Forest  Lumber  Company  had 
shipped  lumber  to  the  F.  T.  Peitch  Company  and  had  assipfned 
the  invoice  and  bill  of  lading  therefor  to  the  Hattiesbuig  Trust 
&  Banking  Company.  These  invoices  and  bills  of  lading  were 
mailed  by  the  Hattiesburg  Trust  &  Banking  Company  to  the  F. 
T.  Peitch  Company  for  collection  and  remittances  were  made. 

Those  transactions  were  sufficient  to  justify  the  trial  court  in 
reaching  the  conclusion  that  the  right  of  control  over  the  lum- 
ber shipped  was  reserved  to  the  Forest  Lumber  Company.    The 
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transfer  of  the  bill  of  lading,  together  with  the  assignment  of 
the  invoice,  was  made  to  the  banking  company  before  the  lumber 
shipped  had  passed  into  the  actual  possession  of  the  consignee 
and  the  consignee  had  notice  of  this  fact  before  it  received  the 
lumber. 

We  think  the  necessary  conclusion  from  these  facts,  applying 
the  principles  laid  down  in  the  case  referred  to,  is  that  the  F.  T. 
Peitch  Company  took  the  lumber  when  it  arrived  subject  to  the 
right  which  the  Ilattiesburg  Trust  &  Banking  Company  ac- 
quired by  the  symbolic  delivery  made  through  the  transfer  of 
the  bill  of  lading. 

The  trial  court,  therefore,  committed  no  error  in  refusing  to 
allow  the  defendant's  set-off,  and  the  judgment  is  affirmed. 


SUFriCnCNCY  of  CtfAHCES  UPON  WHICH  POLICE  OFFICEIL 

WAS  MSMISSBD. 

Circuit  Court  of  Cuyahoga  County. 

State  of  Ohio,  ex  rel  Charles  Savage,  v.  The  City  of  Cleve- 
land AND  F.  G.  IIOGEN,  as  DIRECTOR. 

Decided,  June  17.  1912. 

Police  OJSlcer — Trial   by   Civil   Service  Commission — Review   Thereof. 

If  charges  upon  which  a  member  of  the  police  force  of  a  city  was  tried 
by  the  director  of  public  safety  and  the  civil  service  commission 
and  discharged  from  the  force,  are  indefinite  or  trivial,  or  not  such 
as  are  recognized  by  law  or  the  rules  made  by  the  police  de- 
partment in  pursuance  of  the  law  as  causes  for  which  an  officer 
may  be  suspended,  the  judgment  of  suspension  is  void;  but  if  the 
charges,  or  any  of  them,  are  of  the  kind  and  character  which  the 
law  recognizes  as  sufficient  to  authorize  the  discharge  or  suspen- 
sion of  the  oflicer  from  the  police 'department,  then  the  court  will 
not  inquire  into  the  question  whether  the  charges  were  sustained 
by  the  evidence  or  not,  unless  fraud  is  alleged. 

F.  F.  Gentsch  and  M,  B.  Excell,  for  plaintiff. 
E.  K.  Wilcox  and  John    A,  Stockwell,  contra. 
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Metcalf?;,  J.  (sitting  in  place  of  Winch,  J.) ;  Marvin,  J.,  and 
NiMAN,  J.,  concur. 

This  action  conies  into  this  court  by  appeal  from  the  court  of 
common  pleas. 

The  plaintiff  in  his  petition  claims  that  he  was  a  member  of 
the  police  force  of  the  city  of  Cleveland,  and  that  he  was  wrong- 
fully discharged  therefrom  by  tlie  action  of  the  defendant,  the 
director  of  public  safety,  and  of  the  civil  service  commission, 
and  he  seeks  reinstatement  upon  the  ground  that  the  charges 
upon  which  he  was  tried  and  the  order  of  suspension  made  were 
insufficient  in  law  to  sustain  the  judgment  of  suspension. 

No  evidence  was  introduced  in  this  case,  but  the  case  was  sub- 
mitted to  us  upon  tlie  pleadings,  and  the  only  question  that  we 
have  for  determination  is  whether  or  not  the  charges  which  the 
plaintiff  sets  forth  in  his  petition,  and  upon  which  he  was  tried 
before  the  director  of  public  safety,  and  upon  appeal  from  his 
decision,  before  the  civil  service  commission,  are  sufficient  in  law 
to  sustain  the  action  of  the  commission. 

The  plaintiff  claims  that  on  the  28th  day  of  April,  1911,  he 
was  suspended  by  the  chief  of  police,  and  that  thereupon  the  di- 
rector of  public  safety  caused  certain  charges  to  be  filed  against 
him,  upon  which  he  was  tried.  Upon  the  trial  on  appeal  before 
the  civil  service  commission,  he  was  acquitted  on  the  third, 
fourth  and  fifth  of  those  charges  and  found  guilty  upon  the 
others. 

We  think  the  same  rule  would  apply  in  this  case  that  would 
apply  in  a  civil  action,  that  is  to  say,  that  the  charges  upon  which 
the  plaintiff  was  tried  must  be  of  such  a  character  as  would  sus- 
tain the  judgment.  If  they  were  so  indefinite  or  trivial,  or  were 
not  such  as  were  recognized  by  the  law  or  by  the  rules  made  by 
the  police  department  in  pursuance  of  the  law,  as  causes  for 
which  an  officer  might  be  suspended,  then  the  judgment  of  sus- 
pension upon  those  charges  would  be  void;  but  if  the  charges,  or 
any  of  them,  are  of  the  kind  and  character  which  the  law  recog- 
nizes as  sufficient  to  authorize  the  discharge  or  suspension  of  the 
officer  from  the  police  department,  then  this  court  can  not  in- 
quire into  the  question  whether  those  charges  were  sustained  by 
the  evidence  or  not  unless  fraud  is  found.  The  only  question 
for  ns  to  determine  is,  were  the  charges  sufficient. 
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The  first  charge  reads  as  follows: 

**  Violation  of  Article  XX  of  Rule  30,  conduct  subversive  to 
good  order  and  discipline  of  the  department." 

This  charge  does  not  inform  the  defendant  of  any  specific  act 
that  he  is  charged  with,  and  we  think  it  is  entirely  insufficient. 
Charge  2  is  as  follows: 

*  *  Violation  of  Rule  43,  by  being  a  member  of  the  Forum  Club, 
a  club  organized  for  the  purpose  of  giving  social  entertainments 
among  the  members  of  the  police  department." 

In  the  answer  filed  in  this  ease  we  have  a  copy  of  Rule  43  and 
in  it  we  find  this  provision : 

*'Xo  member  of  the  department  shall  •  •  *  be  con- 
nected with  any  club  or  other  association  or  organization  whose 
objects  or  purposes  may  have  reference  to  the  nomination  or 
election  of  any  candidate  for  office,  or  for  the  purpose  of  giving 
any  social  entertainments  whatsoever  amongst  the  members  of 
the  police  department." 


The  charge  in  question  charges  the  plaintiff  with  having  be- 
come a  member  of  the  Forum  Club,  a  club  organized  for  giving 
social  entertainments  among  the  members  of  the  police  depart- 
ment. This  is  the  only  specification  that  it  contains  but  so  far 
as  that  specification  is  concerned,  it  corresponds  with  the  pro- 
visions of  the  rule  in  question,  so  that  the  defendant  would  have 
full  notice  from  that  charge  tliat  it  was  plain  that  he  was  a  mem- 
ber of  such  club  in  violation  of  the  rule.  Therefore  we  think 
that  charge  2  is  sufficient. 

The  sixth  charge  reads  as  follows: 

**  Conspiracy  against  the  good  order  and  discipline  of  the 
police  department  by  conspiring  with  others  to  bring  about  the 
formation  of  a  club  known  as  the  Forum  Club,  contrary  to  the 
rules  and  regulations  of  the  police  department." 

This  part  of  the  charge  we  think  is  definite  and  certain  enough 
to  notify  the  plaintiff  that  he  was  charged  with  the  violation  of 
a  rule  of  the  department,  and  to  definitely  notify  him  what  he 
would  be  expected  to  meet. 
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The  remainder  of  the  charge  is  entirely  too  indefinite  and  we 
quite  agree  with  the  judge  rendering  the  opinion  in  the  court 
below  upon  the  demurrer  to  this  petition,  that  it  seems  to  have 
been  framed  rather  with  the  purpose  of  concealing  information 
than  in  giving  it.  We  think  also  that  the  other  charges  are  en- 
tirely too  indefinite  and  do  not  accuse  the  plaintiff  with  any  of- 
fense with  sufficient  particularly  to  notify  him  with  what  he  was 
charged.  But  finding  as  we  do  that  the  second  and  sixth  charges 
are  sufficient,  we  think  the  judgment  should  be  for  the  defendant 
dismissing  the  petition  in  this  case. 

It  is  urged  on  behalf  of  the  plaintiff  that  the  rule  43,  so  far 
as  it  prohibited  members  of  the  department  from  attending  any 
club  for  the  purpose  of  giving  social  entertainments  amongst 
the  members  of  the  police  department,  is  arbitrary  and  beyond 
the  powers  of  the  department  to  enact. 

Power,  however,  is  given  to  the  department  to  enact  such  rules 
for  the  government  of  the  officers  as  may  seem  necessary  to  the 
chief  of  police  and  the  director  of  public  safety,  and  we  can  not 
see  that  the  promulgation  of  such  a  rule  is  beyond  the  power  of 
the  department ;  with  its  wisdom  we  have  nothing  to  do. 

It  is  also  urged  here  that  the  defendant,  upon  his  trial  before 
the  civil  service  commission,  was  denied  the  privileges  of  a  sepa- 
rate trial.  Admitting  that  this  is  true,  the  civil  service  commis- 
sion seems  to  have  been  made,  under  the  law.  a  court  of  final 
jurisdiction  in  the  determination  of  charges  against  members  of 
the  police  department  involving  their  conduct  and  which  may 
result  in  their  dismissal.  This  court  can  not  act  as  a  court  of  re- 
view of  the  action  of  that  court.  If  it  abused  its  discretion  or 
its  powers,  we  do  not  see  that  we  have  any  power  to  remedy  that 
in  an  action  of  mandamus.  All  that  we  have  the  power  to  deter- 
mine is  whether  the  charges  preferred  were  of  such  a  character 
that  they  would  sustain  the  action  of  that  tribunal. 
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PROPER  TESTS  AS  TO  REASONABLENESS  OF  A  RATE  TO 
BE  CHARGED  FOR  NATURAL  GAS. 

Court  of  Appeals  for  Licking  County. 

The  City  of  NewxVrk,  by  Frank  A.  Bolton,  Soucitor,  v.  The 
Newark  Natural  Gas  &  Fuel  Company. 

Decided,  May  Term,  1914. 

Public  Utilities — Control  of  Rate  for  Natural  Oas — Elements  to  6e  Con- 
sidered in  Fixing  Rate — What  is  Contemplated  by  the  Statute  Giv- 
ing Municipal  Councils  Power  to  Regulate — Court  Will  Not  Declare 
a  Rate  Confiscatory,  Unless. 

1.  The  power  given  to  municipalities  by  the  Ohio  statute  to  regulate  the 

price  of  natural  gas  contemplates  an  impartial  and  thorough  in- 
vestigation into  all  the  facts  for  the  purpose  of  doing  Justice  to 
both  the  corporation  and  the  public  by  establishing  reasonable  rates 
on  the  one  hand  and  on  the  other  compensation  which  will  be 
just  to  the  company. 

2.  The  elements  to  be  considered  in  fixing  the  rate  for  natural  gas  are 

the  amount  of  net  profit  which  may  be  earned  under  a  fixed  rate,  and 
whether  the  rate  as  so  fixed  will  yield  a  fair  return  on  the  invest- 
ment, depreciation  in  the  value  of  the  plant  and  the  risk  attendant 
on  the  enterprise  considered. 

3.  The  fixing  of  the  rate  of  twenty  cents  per  thousand  for  natural  gas 

for  the  city  of  Newark  can  not  be  regarded  as  confiscatory,  notwith- 
standing some  depletion  in  the  supply  from  the  wells,  when  it  ap- 
pears that  the  supply  Is  still  four  times  the  consumption  in  that 
field,  and  the  company  for  some  time  paid  dividends  of  ten  per 
cent,  under  a  rate  of  only  eighteen  cents,  and  for  several  years  has 
paid  dividends  under  a  twenty  cent  rate,  and  other  localities  in  the 
same  filed  are  being  furnished  gas  at  the  eighteen  cent  rate  at  the 
present  time. 

4.  Moreover,  rate  can  not  be  declared  confiscatory  unless  clearly  shown 

to  be  so  by  actual  experience,  and  particularly  will  a  court  refuse  so 
to  declare  where  a  mandatory  injunction  to  enforce  the  provi- 
sions of  the  ordinance  fixing  the  rate  complained  of  has  been  in 
force  for  three  years  and  no  showing  is  made  by  the  company  of 
the  result  of  its  operations  during  that  time. 

Frank  A.  Boltoj},  Rodcric  Jones,  Kibler  &  Kibler  and  Ralph 
Norpel,  City  Solicitor,  for  plaintiff. 
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S.  M.  Douglas,  Eugene  Mackey  and  Fitzgibbon  &  Montgomery, 
contra. 

Shields,  J. ;  Powell,  J.,  concurs ;  Voorhees,  J.,  dissents. 

On  March  6th,  1911,  the  city  council  of  the  city  of  Newark, 
Ohio,  duly  passed  a  city  ordinance  fixing  the  maximum  price 
of  natural  gas  to  be  charged  by  the  Newark  Natural  Gas  & 
Fuel  Company,  its  successors  or  assigns,  for  the  period  of  five 
years  next  ensuing,  at  20c  for  each  thousand  cubic  feet  of 
gas  used  or  consumed  by  all  persons,  firms  or  corporations  using 
or  consuming  the  same,  with  a  discount  of  10^  allowed  if  pay- 
ment was  made  on  or  before  the  tenth  day  of  the  succeeding 
month.  Declining  to' accept  the  provisions  of  the  ordinance,  the 
defendant  company,  which  for  years  had  been  and  then  was 
supplying  said  city  and  its  citizens  with  gas  under  an  ordinance 
of  said  city  passed  February  21,  1898,  immediately  caused  notice 
to  be  givon  to  its  consumers  of  gas  by  publication  that  on  and 
after  the  April,  1911,  reading  of  meters  the  price  to  be  charged 
for  gas  would  be  25c  for  each  thousand  cubic  feet,  subject  to  a 
discount  of  10^  if  paid  on  or  before  the  tenth  of  each  succeed- 
ing month,  and  that  unless  said  price  was  so  paid  the  further 
supply  of  gas  to  said  city  and  its  citizens*  would  be  discontinued. 
Soon  after  said  publication  was  made  a  petition  was  filed  by  the 
city  of  Newark,  by  Frank  A.  Bolton,  its  solicitor,  in  the  Court 
of  Common  Pleas  of  Licking  County,  Ohio,  to  enforce  by  manda- 
tory injunction  the  provisions  of  said  city  ordinance  passed 
March  6th,  1911. 

Stating  it  more  fully  and  at  length,  said  petition  recites : 

That  the  said  Prank  A.  Bolton  is  the  duly  elected,  qualified 
and  acting  solicitor  of  the  city  of  Newark,  Ohio,  a  municipal  cor- 
poration, and  that  said  action  is  brought  by  direction  of  its 
city  council.  That  the  defendant,  the  Newark  Natural  Gas  & 
Fuel  Company,  is  a  corporation  and  is  furnishing  natural  gas 
for  fuel  and  light  to  said  city  and  its  inhabitants  by  virtue  of  a 
franchise  granted  by  the  said  city  council  by  ordinance  passed 
February  21,  1898,  by  the  terms  of  which  there  was  granted  to 
the  defendant  company  the  right  and  privilege  of  laying  pipes  in 
and  through  the  streets  and  alleys  and  ptiblic  grounds  of  said 
city  for  the  purpose  of  supplying  and  conveying  natural  gas 
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or  fuel  gas  to  the  inhabitants  of  said  city  for  a  period  of  25 
years.  That  for  the  period  of  10  years  from  the  passage  of  said 
ordinance,  the  defendant  company  was  entitled  to  charge  con- 
sumers of  gas,  who  are  inhabitants  of  said  city,  for  gas  furnished 
at  the  rate  of  25c  for  one  thousand  cubic  feet.  That  within 
ninety  days  after  the  passing  and  taking  effect  of  said  ordi- 
nance the  acceptance  thereof  by  said  defendant  was  required 
to  be  filed  with  the  said  city  council.  That  said  ordinance  was 
duly  published  as  re(iuired  by  law.  That  within  ninety  days 
from  the  passing  and  taking  effect  of  said  ordinance,  to  wit, 
March  21,  1898,  the  defendant  company  accepted  the  same  in 
writing.  That  a  copy  of  said  ordinance  and  the  acceptance 
thereof  by  the  defendant  company  is  attached  to  said  petition. 
That  from  the  date  of  th^  passage  of  said  ordinance  franchise  up 
to  the  6th  day  of  ^larch,  J  911,  said  city  council  passed  no  fur- 
ther ordinance  regulating  the  price  to  be  charged  by  the  defend- 
ant company  to  said  city  and  its  inhabitants  for  fuel  and  light, 
or  either.  That  ever  since  the  passage  and  acceptance  of  said 
ordinance  the  defendant  company  has  been  continuously,  and 
now  is  supplying  gas  to  said  city  and  its  inhabitants  by  virtue 
of  the  rights  and  privileges  granted  by  said  ordinance. 

That  on  the  said  6th  day  of  IMarch,  1911,  said  city  council 
duly  passed  an  ordinance  regulating  and  fixing  the  maximum 
price  the  defendant  company  may  charge  consumers  thereof, 
whether  the  city  itself  or  its  inhabitants,  under  said  franchise  for 
the  period  of  five  years  at  the  rate  of  20c  per  thousand  cubic 
feet  of  natural  gas  for  the  fuel  and  light,  met^r  measurement, 
with  10%  discount  on  all  bills  paid  before  the  10th  of  each  suc- 
ceeding month.  That  said  last  named  ordinance  was  on  the 
9th  day  of  ^March,  1911,  duly  signed,  approved  by  the  mayor  of 
said  city,  and  was  publishod  as  required  by-law,  a  copy  of  which 
ordinance  is  attached  to  said  petition.  That  said  last  named 
ordinance  is  now  in  full  force  and  that  the  price  as  therein 
fixed  by  said  city  council  is  the  same  price  that  the  defendant 
company  has  been  and  is  now  charging  said  city  and  its  in- 
habitants who  have  been  and  now  are  consumers  of  gas  in 
said  city,  and  ever  since  the  defendant  began  furnishing  gas  un- 
der the  ordinance  granting  said  franchise.  That  the  defendant 
company  had  due  knowledge  and  notice  of  said  ordinance  passed 
March  6th,  1911. 

That  the  defendant  company  is  notifying  and  has  notified 
said  city  and  the  inhabitants  thereof  that  on  and  after  the  April, 
1911,  reading  of  meters  the  price  charged  for  gas  would  be  25c 
for  one  thousand  cubic  feet,  subject  to  a  discount  of  10%  if 
paid  on  or  before  the  tenth  day  of  the  following  month,  and  it 
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threatened  that  unless  said  price  is  paid  by  said  city  and  its 
inhabitants  on  or  before  May  10th,  1911,  the  defendant  com- 
pany would  stop  the  supply  of  gas  and  refuse  to  furnish  gas 
for  fuel  and  light  to  said  city  or  any  of  the  inhabitants  who  re- 
fused to  pay  said  price  so  fixed  by  the  defendant  company. 
That  the  said  defendant  company  insists  upon  its  right  to  make 
the  price  for  all  gas  furnished  to  said  city  and  its  inhabitants, 
on  and  after  April  1,  1911,  the  sum  of  25c  per  thousand  cubic 
feet,  subject  to  said  discount  of  10%,  and  no  less,  and  unless 
restrained  by  the  court,  all  consumers  of  gas  furnished  by  the 
defendant  company  would  be  required  to  pay  25c  per  thousand 
cubic  feet,  subject  to  said  discount  on  and  after  May  1st,  1911, 
contrary  to  the  provisions  of  said  ordinance  of  ^farch  6th,  1911. 

That  for  the  purpose  of  avoiding  a  multiplicity  of  suits  for 
the  defendant  company's  threatened  refusal  to  comply  with 
the  provisions  of  said  ordinance  of  March  6th,  1911,  said  solicitor 
brings  this  suit. 

•The  plaintiff  further  says  that  said  city  and  its  inhabitants 
are  each  and  all  of  them  without  remedy  at  law  and  can  get  no 
relief  from  the  processes  of  a  court  of  equity,  and  they  have  no 
adequate  remedy  at  law. 

Wherefore,  the  plaintiff  pra3s  that  on  the  final  hearing  of 
this  cause  the  defendant  company  may  be  perpetually  enjoined 
from  charging,  collecting,  or  in  any  manner  attempting  to  col- 
lect from  said  city,  or  any  of  its  inhabitants  any  other,  greater  or 
further  sum  for  gas  by  it  delivered  for  heat  and  light  than  the 
maximum  sum  or  rate  fixed  by  said  ordinance  passed  March  6th, 
1911,  and  that  the  defendant  company  be  enjoined  to  specifically 
perform  said  ordinance  and  franchise,  and  that  pending  the 
final  hearing  of  said  case  a  temporary  injunction  issue  to  a  like 
effect,  restraining  the  defendant  company  in  like  manner  and 
for  all  other  and  further  relief  to  which  said  city  or  any  of  its 
inhabitants  may  be  entitled  in  equity. 

Upon  the  foregoing  petition  being  filed,  a  temporary  injunc- 
tion was  allowed  to  issue  as  prayed  for  in  said  petition,  except 
as  to  the  specific  performance  of  said  ordinance,  by  Chas.  W. 
Seward,  Judge  *of  the  court  of  common  pleas  of  said  county. 

In  its  amended  answer  to  said  petition  the  defendant  company 
sets  up  four  separate  defenses,  and  for  its  first  defense  says : 

It  denies  that  it  threatens  or  has  threatened  that  the  defend- 
ant company  would  stop  the  supply  of  gas  and  refuses  to  furnish 
gas  to  said  city  or  any  of  its  inhabitants  who  refuse  to  pay  the 
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price  fixed  by  said  defendant  company :  that  while  it  admits  that 
said  ordinance  of  March  6th,  1911,  was  passed  in  due  form  by 
said  city  council,  fixing  the  price  that  the  defendant  may  charge 
consumers,  it  avers  that  said  ordinance  is  unreasonable,  and  that 
the  rate  fixed  denies  to  the  defendant  any  adequate  profit  for  the 
five  years  next  ensuing  and  operates  as  a  fraud  upon  the  prop- 
erty rights  of  the  defendant,  and  is  therefore  unreasonable  and 
void,  and  it  denies  all  the  other  averments  in  said  petition  not 
expressly  admitted  in  said  ground  of  defense  set  up  in  said 
amended  answer. 

For  a  second  defense  the  defendant  says  that  said  ordinance 
of  March  6th,  1911,  is  contrary  to  and  in  violation  of  Section  1 
of  Article  I  of  the  Bill  of  Rights  of  the  Constitution  of  the  stat^ 
of  Ohio  and  is  therefore  null  and  void  and  of  no  effect  for  the 
reason  that  said  ordinance  is  violative  and  a  denial  of  the 
due  protection  and  possession  of  the  property  of  said  defendant 
without  its  consent. 

For  a  third  defense  the  defendant  says  that  said  ordinance  of 
March  6th,  1911,  is  contrary  to  and  in  violation  of  Section  19 
of  Article  I  of  the  Bill  of  Rights  of  the  Constitution  of  the  state 
of  Ohio,  and  is  therefore  null  and  void  and  of  no  effect,  for  the 
reason  that  it  is  the  taking  of  private  property  without  due  pro- 
cess of  law  in  that  said  ordinance  attempts  to  compel  the  de- 
fendant to  furnish  gas  at  a  price  without  just  compensation  or 
profit  and  without  any  equivalent  or  just  compensation  in  money 
and  against  and  without  the  consent  of  the  defendant. 

For  a  fourth  defense  the  defendant  says  that  said  ordinance 
is  contrary  to  and  in  violation  of  Section  1  of  the  Fourteenth 
Amendment  to  the  Constitution  of  the  United  States  and  is 
therefore  null  and  void  and  of  no  effect,  for  that  it  is  a  denial 
to  this  defendant  of  the  equal  protection  of  the  laws  and  without 
due  process  of  law  in  this,  that  it  tends  and  is  designed  to  compel 
the  defendant  company  to  furnish  gas  for  a  period  and  at  a 
price  without  adequate  return,  compensation  or  profit  and  with- 
out the  consent  of  the  defendant. 

The  defendant  prays  that  the  temporary  restraining  order 
granted  herein  may  be  dissolved ;  that  the  prayer  of  the  petition 
be  denied  and  that  said  ordinance  of  March  6th,  1911,  be  de- 
clared unreasonable,  null  and  void,  and  for  all  proper  relief. 

After  a  demurrer  was  overruled  to  the  second  and  third  de- 
fenses of  the  defondant  company's  amended  answer,  a  reply 
was  filed  by  the  plaintiff,  and  replying  to  the  first  defense  there- 
in it  denies  that  said  ordinance  of  March  6th,  1911,  is  unrea- 
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sonable,  and  it  denies  that  the  rate  fixed  by  said  ordinance  denies 
to  the  defendant  company  any  adequate  profit  for  the  five  years 
next  ensuing  and  operates  as  a  fraud  upon  the  property  rights  of 
the  defendant  and  is  therefore  unreasonable  and  void. 

And  for  a  reply  to  the  second,  third  and  fourth  defenses  of 
said  defendant's  amended  answer  the  plaintiff  denies  each  and 
all  of  the  allegations  therein  contained. 

The  case  cames  into  this  court  by  appeal  from  the  judgment 
of  the  court  of  common  pleas  of  said  county  and  was  tried  upon 
the  evidence  introduced  in  support  of  the  issues  raised  by  the 
pleadings  filed  in  the  case. 

While  there  are  several  defenses  pleaded  in  the  amended  an- 
swer of  the  defendant  company,  when  taken  together,  they  sub- 
stantially raise  the  same  question  and  make  the  same  defense, 
namely,  that  the  ordinance  of  March  6th,  1911,  is  constitutional- 
ly invalid,  both  under  the  Constitution  of  the  United  States  and 
under  the  Constitution  of  the  state  of  OKio,  because  said  ordi- 
nance fixes  a  maximum  rate  to  be  charged  by  the  defendant  com- 
pany for  the  supply  of  natural  gas  to  the  city  of  Newark  and  its 
citizens  for  the  period  of  five  years  from  the  date  of  its  passage 
and  taking  effect  that  is  both  unreasonable  and  confiscatory  in 
its  effect,  and  that  said  ordinance  is  therefore  null  and  void. 

The  power  given  by  statute  to  the  council  of  a  municipality 
to  regulate  the  price  of  natural  gas  is  to  be  found  in  Section 
3982  of  the  General  Code,  which  provides  that: 

**The  council  of  a  municipality  in  which  electric  lighting  com- 
panies, natural  or  artiticial  gas  companies,  gas  light  and  coke 
companies  or  companies  for  supplying  water  for  public  or  pri- 
vate consumption  are  established,  or  into  which  their  wires, 
mains  or  pipes  are  constructed  may  regulate  from  time  to  time 
the  price  which  such  companies  may  charge  for  electric  light,  or 
for  gas  for  lighting  or  heating  purposes,  or  for  water  for  public 
or  private  consumption,  furnished  by  such  companies  to  the  citi- 
zens, public  grounds  and  buildings,  streets,  lanes,  alleys,  avenues, 
wharves  and  landing  places,  or  for  fire  protection.  Such  com- 
panies shall  in  no  event  charge  more  for  electric  light,  natural 
or  artificial  gas,  or  water  furnished  to  such  corporation  or  in- 
dividuals, than  the  price  specified  by  ordinance  of  council,"  etc. 
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It  will  thus  be  seen  that  the  temi  ''regulate"  is  employed  in 
the  foregoing  statute.  Evidently  the  statute  contemplates  that 
the  power  thus  given  in  fixing  rates  shall  not  be  exercised  short 
of  an  impartial  and  thorough  investigation  into  all  the  facts  with 
the  ultimate  object  of  doing  justice  both  to  the  public  service  cor- 
poration and  to  the  public.  It  does  not  contemplate  an  arbi- 
trary fixing  of  rates  irrespective  of  the  rights  of  the  corporation 
or  the  public,  but  reasonable  rates  and  just  compensation,  and 
to  do  otherwise  would  be  violative  of  the  spirit  of  the  statute 
and  of  public  duty.  What  was  actually  done  in  the  premises 
by  the  city  council  is  not  now  before  this  court  and  the  pre- 
sumption is,  in  the  absence  of  proof  to  the  contrary,  that  it 
acted  with  due  regard  to  the  rights  of  both  the  corporation  and 
the  public.  And  that  it  was  clothed  with  power  to  regulate  the 
price  of  gas  to  be  furnished  by  the  defendant  company  is  not 
open  to  question. 

Said  ordinance  having  been  passed  by  the  council,  signed  and 
approved  by  the  mayor  and  having  become  operative  after  pub- 
lication, what  then  ?  The  defendant  company  not  only  refused 
to  comply  with  its  terms,  but  notified  its  consumers  of  gas  that 
on  and  after  the  April,  191 1 ,  reading  of  nieters  that  the  price  to  be 
charged  for  gas  would  be  25c  for  one  thousand  cubic  feet,  sub- 
ject to  a  discount  of  10  ^/J,  if  paid  on  or  before  the  10th  day  of 
the  succeeding  month.  It  is  fair  to  assume  that  this  action  was 
taken  for  the  reasons  set  forth  in  the  defendant  company's 
amended  answer. 

As  has  already  been  pointed  out,  the  city  council  has  the 
power  to  regulate  by  ordinance  the  price  of  gas  in  municipal- 
ities, but  this  power  docs  not  reside  in  the  court,  whose  province 
and  duty  it  is  to  judicially  declare  whether  or  not  the  rate  fixed 
in  said  ordinance  is  reasonable  or  other\^dse.  With  this  duty 
discharged  its  power  is  exhausted.  W^hat  cx)nstitutes  reason- 
able rates  for  this  purpose  is  a  subject  that  has  given  the  comts 
no  little  concern.  The  various  conditions  that  may  be  present 
in  one  case  may  be  absent  in  another.  Hence  there  is  no  uni- 
form rule  l.nd  clown  to  be  followed  by  courts,  for  no  particular 
rates  can  be  established  for  all  cases.     Quoting  from  the  opinion 
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of  Justice  Peckham  in  the  case  of  Wilcox  et  al  v.  Consolidated 
Gas  Co.,  212  U.  S.,  19-48 : 

''There  is  no  particular  rate  of  compensation  which  should  in 
all  cases  and  in  all  parts  of  the  country  be  regarded  as  sufficient 
for  capital  invested  in  business  enterprises.  Such  compensation 
must  depend  greatly  upon  circumstances  and  locality;  among 
other  things,  the  amount  of  risk  in  the  business  is  a  most  im- 
portant factor,  as  well  as  the  locality  where  the  business  is  con- 
ducted and  the  rate  expected  and  usually  realized  there  upon  in- 
vestments of  a  somewhat  similar  nature  with  regard  to  the  risk 
attending  them.  There  may  be  other  matters  which  in  some 
cases  naight  also  be  properly  taken  into  account  in  determining 
the  rate  which  an  investor  might  properly  expect  or  hope  to  re- 
ceive and  which  he  would  be  entitled  to  without  legislative  in- 
terference. The  less  risk  the  less  right  to  any  unusual  returns 
upon  the  investment.  One  who  invests  his  money  in  a  busi- 
ness of  a  somewhat  hazardous  character  is  very  properly  held 
to  have  the  right  to  a  larger  return  without  legislative  inter- 
ference than  can  be  obtained  from  an  investment  in  government 
bonds  or  other  perfectly  safe  security." 

It  will  thus  be  seen  that  locality,  risk  and  other  considerations 
may  enter  into  the  reasonableness  of  the  rates  fixed.  And  in 
fixing  such  rates  the  rights  of  both  the  corporation  and  the  pub- 
lic are  to  be  equally  considered.  The  ends  of  justice  would  not 
he  met  by  disregarding  the  interests  of  either.  On  the  one 
hand,  the  company  is  entitled  to  a  fair  return  upon  the  reason- 
able value  of  that  which  it  employs  for  the  public  convenience, 
and  on  the  other  hand  what  the  public  is  entitled  to  demand 
is  that  no  more  be  exacted  from  it  than  what  such  company  fur- 
nishes is  reasonably  worth. 

In  Covington  &  Lexington  Turn  Pike  Road  Company  v.  Sand- 
ford,  164  U.  S.,  578,  597,  598,  Justice  Harlan,  speaking  for  the 
court,  says: 

* '  In  short,  each  case  must  depend  upon  its  special  facts,  and 
when  a  court,  without  assuming  itself  to  prescribe  rates  is  re- 
quired to  determine  whether  the  rates  prescribed  by  the  Legis- 
lature for  a  corporation  controlling  a  public  highway  are,  as  an 
entirety,  so  unjust  as  to  destroy  the  value  of  its  property  for  all 
the  purposes  for  which  it  was  acquired,  its  duty  is  to  take  into 
consideration  the  interests,  both  of  the  public  and  of  the  owner 
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of  the  property,  together  with  all  other  circumstances  that  are 
to  be  considered,  by  determining  whether  the  Legislature  has, 
under  the  guise  of  regulating  rates,  exceeded  its  constitutional 
authority,  and  practically  deprived  the  owner  of  property  with- 
out due  process  of  law. 

**The  utmost  that  any  corporation,  operating  a  public  high- 
way, can  rightfully  demand  at  the  hands  of  the  Legislature  when 
exerting  its  general  powers  is  that  it  receive  what,  under  all  the 
circumstances  is  such  compensation  for  the  use  of  its  property 
as  will  be  just,  both  to  it  and  to  the  public." 

Again,  in  San  Diego  Land  c6  Town  Company  v.  National  City, 
174  U.  S.,  739 : 

**What  the  company  is  entitled  to  ask  is  a  fair  return  upon 
the  value  of  that  which  it  employed  for  the  public  convenience." 

In  Wilcox  et  al  \r  Consolidated  Oas  Company,  supra,  it  is 
helc(  that: 

.**The  rates  must  be  plainly  unreasonable  to  the  extent  that 
their  enforcement  would  be  equivalent  to  the  taking  of  property 
for  public  use  without  such  compensation  as  under  the  circum- 
stances is  just  both  to  the  owner  and  to  the  public.  There  must 
be  a  fair  return  upon  the  reasonable  value  of  the  property  at 
the  time  it  is  being  used  for  the  public." 

Numerous  other  authorities  might  be  cited  sustaining  this 
same  view,  but  from  the  authorities  cited  we  think  it  is  apparent 
that  the  law  enjoins  upon  a  legislative  body,  such  as  a  city 
council,  in  fixing  rates  for  any  public  service  corporation  that 
they  be  so  fixed  as  to  be  just  both  to  the  corporation  and  to  the 
public. 

Is  the  rate  fixed  by  the  ordinance  in  question  reasonable  or 
otherwise?  Was  it  fixed  with  reference  to  the  rights  of  this 
corporation  and  of  the  public?  If  it  was  and  it  is  reasonable, 
the  relief  asked  for  by  the  defendant  companj'-  should  not  be 
granted,  but  if  it  was  not  and  it  is  unreasonable  and  it  denies 
to  the  defendant  company  equal  protection  of  the  laws  in  at- 
tempting to  compel  it  to  furnish  gas  for  a  period  and  at  a  price 
without  adequate  return,  without  its  consent,  then  such  relief 
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under  favor  of  the  Fourteenth  Amendment  to  the  Constitution 
of  the  United  States  should  not  be  denied. 

We  are  therefore  confronted  with  the  inquiry,  how  is  this 
court  to  determine  whether  or  not  the  rate  is  reasonable  or 
otherwise?  What  is  the  test  to  be  applied?  This  question  has 
been  before  the  federal  courts  at  various  times  and  the  rule 
there  adopted  in  determining  the  reasonableness  of  rates  is : 

First,  to  ascertain  fhe  value  of  the  plant  of  the  corporation. 

Second,  to  determine,  if  possible,  the  total  amount  of  the  net 
profits  which  it  can  earn  under  the  rate  fixed. 

Third,  to  determine  whether  the  amount  of  said  pi:ofits  is 
sufScient  to  provide  a  fair  return  on  the  reasonable  value  of  the 
plant. 

A  vast  amount  of  testimony  was  introduced  under  these  differ- 
ent heads,  especially  relating  to  the  cost  of  the  defendant  com- 
pany's plant,  including  promotion  and  organization  cost,  con- 
struction and  engineering  work,  the  risks  incident  to  the  produc- 
tion and  distribution  of  gas,  the  necessity  of  maintaining  a  large 
reserved  area  of  gas-developed  territory  to  meet  exigencies  liable 
to  arise  in  the  various  sources  of  supply,  the  market  price  of  gas 
delivered  at  Newark,  etc.  Indeed  the  variety  of  subjects  is  so 
great  and  the  testimony  relating  thereto  so  voluminous,  a  large 
part  of  which  consists  of  expert  testimony,  it  would  seem  that 
their  intelligent  solution  would  be  aided  by  the  services  of  a 
well-trained  and  experienced  gas  expert.  But  in  its  analysis 
the  case  will  be  found  to  present  legal  questions,  the  solution 
of  which  may  be  helpful  in  enabling  .the  court  to  reach  a  better 
understanding  of  the  facts  in  the  case. 

Let  us  take  up  and  consider  the  first  proposition,  namely,  the 
value  of  the  plant  of  the  defendant  company  and  the  elements 
that  should  be  considered  in  arriving  at  such  value  and  when 
the  valuation  should  be  determined. 

In  McQuillan  on  Municipal  Corporations^  1750,  the  rule  is 
stated  as  follows: 

**The  only  practical  test  for  determining  the  amount  on  which 
the  public  service  company  is  entitled  to  a  fair  return  is  the  pres- 
ent value  of  the  property  of  the  eompanv  at  the  time  of  the  in- 
quiry." 
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In  Dillon  on  Municipal  Corporations,  1331,  it  is  laid  down 
that: 

*'\Vhen  the  inciuiry  is  directed  to  the  reasonableness  of  the 
compensation,  founded  upon  a  fair  return  to  the  corporation 
upon  the  value  of  the  property  used  for  the  public,  the  value 
of  such  property  is  the  basis  of  that  inquiry." 

Under  the  rule  laid  down  by  the  rore^oing  authorities,  sup- 
ported by  numerous  adjudicated  cases,  the  rule  appears  to  be 
well  established  that  the  value  of  the  property  at  the  time  of 
the  fixing  of  the  rates  is  the  basis  of  valuation  to  be  employed  in 
determining  the  reasonableness  of  such  rates. 

The  testimony  shows  that  the  defendant  company  was  incor- 
porated in  1889  with  a  capital  stock  of  $81,600  and  that  no  ad- 
ditional capital  has  ever  been  put  into  it  for  any  purpose,  ex- 
cept such  as  has  been  taken  out  of  the  earnings  of  the  company. 

The  history  of  the  company  consists  of  three  periods,  the 
Everett  management,  extending  from  1889  to  1898,  the  Logan 
management,  from  1898  to  1902,  and  the  Union  Gas  Corporation, 
from  1902  to  the  present  time. 

The  value  of  this  property  rests  upon  evidence  furnished  large- 
ly by  the  defendant  company,  supplemented  by  evidence  cover- 
ing the  result  of  an  examination  made  of  its  books  by  an  ex- 
pert accountant.     As  tending  to  show  the  value  of  the  defend- 
ant company's  property,  R.  S.  liord,  a  witness  for  said  company, 
testified  that  he  was  employed  by  it  in  March,  1912,  to  examine 
said  property  and  then  placed  a  value  on  it  at  $309,000.    In 
estimating  such  value  the  original  cost  of  much  of  the  material 
employed  in  the  construction  of  said  company's  plant  seems  to 
have  been  based  upon  an  examination  of  the  books  of  the  com- 
pany and  information  furnished  him.     In  making  such  estimate 
he  testified  that  50%  deduction  from  the  original  cost  of  the 
line  between  Newark  and  Thurston,  if  the  same  is  not  in  use, 
should  be  made,  namely,  $24,000;  that  no  allowance  for  finan- 
cing expenses,  or  organization  cost,  or  interest  charges,  etc.,  dur- 
ing the  construction  of  said  plant  was  included,  and  that  no 
allowance  was  made  for  general  depreciation  of  the  plant  cover- 
ing a  period  of  some  ten  years.     The  book  value  of  the  plant 
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December  31,  1911,  was  shown  to  be  $302,889.02,  exclusive  or 
allowance  made  for  depreciation  and  franchise  value.  In  June, 
1902,  the  book  value  was  shown  to  be  $183,187.96,  which  amount 
was  made  up  of  various  items  as^  shown  on  page  541  of  the  rec- 
ord. In  this  estimate  was  included  also  an  item  of  $60,000  for 
** rights  of  way.''  A.  J.  Drolet,  general  auditor  of  the  Union 
National  Gas  Corporation  of  Pittsburgh,  a  witness  for  the  de- 
fendant company,  testified  that  although  the  books  of  said  com- 
pany showed  that  by  an  inventory  then  taken  the  franchise 
value  was  then  entered  on  said  books  at  $3,500,  said  sum  was 
increased  to  $60,000  in  six  months  after  that  time.  The  record 
on  pages  542,  543  and  544  shows  that  said  witness  testified  upon 
this  subject  as  follows: 

**Q.  Now,  under  the  head  of  rights  of  way,  what  do  you 
mean  by  thatf  A.  That  is  an  account  that  we  have.  It  is  a 
franchise  account.  It  is  supposed  to  cover  intangible  values. 
We  merely  put  it  down.  That  is  all ;  we  had  so  many  thousand 
consumers,  and  an  investment  of  so  much,  and  knowing  about 
how  much  it  ought  to  be  per  consumer,  we  noticed  that  there 
was  a  certain  amount  missing  from  the  investment.  We  could 
not  ascertain  just  where  it  was.  It  is  a  matter  that  has  been 
ascertained  by  the  accounting  department,  we  are  not  authori- 
ties on  that. 

*  *  Q.  As  a  matter  of  fact,  it  is  simply  a  value  that  is  put  upon 
the  franchise.    A.  Yes,  sir,  covering  all  intangible  value. 

**Q.  You  had  an  inventory  taken  in  1902,  in  June?  A. 
Yes,  sir,  I  think  so. 

**Q.  And  that  right  of  way  was  placed  at  $3,500!  A.  Yes, 
sir. 

'*Q.  And  was  increased  in  December  of  the  same  year  to 
$60,000!  A.  Yes,  sir.  Because  we  did  not  believe  $3,500  cov- 
ered it. 

'*Q.  WeU,  it  did  not  cost  anything!  A.  It  is  a  question.  I 
don't  know.  We  knew  that  the  plant  was  worth  more  than 
$123,000. 

"Q.  Your  schedule  shows  the  actual  earnings  and  actual 
expenses  of  your  company!  A.  Yes,  sir.  This  was  merely  an 
inventory.  I  haven't  that  list  of  pipe  and  meters;  that  is  all 
that  I  received  in  the  Pittsburgh  office — ^this  list  of  material.  In 
view  of  the  fact  that  there  was  no  absolute  physical  appraise- 
ment taken  of  the  plant,  nothing  else  was  left  for  us  but  to 
extend  the  figures  at  what  we  thought  was  right. 
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''Q.  And  you  volnntarily  increased  the  investment  of  the 
company  from  $122,638.00,  by  adding  $60,000.00  T     A.  Yes,  sir. 

**Q.  In  six  months'  time?  A.  That  is  a  feature  which  we 
had  omitted  in  the  opening. 

"Q.  That  was  an  inventory?  A.  Yes,  sir,  of  the  physical 
property. 

''Q.     In  June,  1902!     A.  Of  the  physical  property,  yes,  air. 

' '  Q.  The  physical  property  in  June,  1902,  was  $122,000  f  A. 
That  is  what  we  thought  it  was.  We  put  $60,000  as  being  in- 
tangible. 

**Q.  And  the  $60,000  which  you  added  was  the  franchise 
value  t  A.  Yes,  sir.  What  we  estimated  was  the  franchise 
value. 

**Q.  And  you  have  nothing  on  your  books  to  show  that  you 
paid  anything  at  all  for  the  franchise?    A.  Nothing  at  all,  no 


sir." 


It  would  appear  that  if  the  foregoing  illustrates  the  modem 
methods  of  bookkeeping  in  capitalizing  corporation  values,  inves- 
tigation may  be  helpful  in  disarming  criticism  that  frequently 
follows  where  trust  and  confidence  are  fortified  by  book 
figures. 

Evidence  was  also  offered  of  the  valuation  placed  upon  this 
property  by  the  state  tax  commission  for  the  years  1911  and 
1912  at  $572,450  and  $435,670,  respectively,  while  the  value 
placed  upon  practically  the  same  property  by  the  company  it- 
self in  the  sworn  statement  of  W.  J.  Broder,  its  secretary,  for 
the  years  1908,  1909  and  1910  (as  appears  on  page  398  of  the 
record)  was  $41,996,  $47,114  and  $47,706,  respectively.  By  the 
authorities  this  evidence  is  held  to  be  immaterial  for  valuation 
purposes  except  as  it  tends  to  show  the  value  placed  upon  the 
property  by  the  company. 

It  is  difficult  to  arrive  at  anything  like  a  satisfactory  conclu- 
sion as  to  the  value  of  the  company's  property  in  March,  1911, 
when  it  is  considered  nothing  else  was  charged  off  for  de- 
preciation and  that  no  definite  showing  appears  of  the  actual 
operating  expenses  incurred  or  an  itemized  account  of  the  bet- 
terments made  from  year  to  year.  It  is  well  settled  that  a  de- 
duction should  be  allowed  for  depreciation  from  age  and  use  of 
the  plant  when  determining  the  present  value  of  tangible  prop- 
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erty  for  the  purpose  of  testing  the  reasonableness  of  rates  fixed 
by  a  municipal  ordinance.  Knoxvillp  v.  Knoxville  Water  Co,, 
212  U.  S.,  1. 

As  bearing  upon  a  fair  per  cent,  to  be  deducted  for  deprecia- 
tion, Mr.  Drolet  testified  that  5%  was  a  reasonable  per  cent. 
And  it  is  also  well  settled  Ihat  a  further  deduction  for  franchise 
value  should  be  made.  Lincoln  Gas  Co.  v.  City  of  Lincoln,  182 
Fed.  Rep.,  926,  928. 

As  already  indicated  no  such  reliable  and  definite  information 
was  presented  to  the  court  to  enable  it  to  reach  a  conclusion 
wholly  satisfactory  to  itself  of  the  value  of  the  defendant  com- 
pany's property  in  March,  1911,  but  in  the  light  of  the  evidence 
introduced  upon  the  subject,  as  we  analyze  it,  and  applying  the 
rules  of  law  already  stated,  the  value  of  said  property  at  that 
time  appears  to  be  $89,460.78.  This  amount  may  not  be  mathe- 
matically  correct,  owing  to  the  incomplete  and  unintelligible  con- 
dition of  the  company's  books  in  respect  to  the  disbursements 
made  and  profits  earned  by  it  during  the  time  mentioned  as  the 
same  appeared  in  the  evidence  and  in  this  connection  the  evi- 
dence of  the  expert  witness.  J.  Hope  Sutor,  who  examined  said 
books  is  not  overlooked,  but  it  is  a  result  reached  and  verified  by 
an  examination  involving  a  careful  analysis  of  such  evidence. 

The  second  proposition,  as  stated,  is  to  ascertain,  if  possible, 
the  total  amount  of  the  not  profits  the  defendant  company  can 
earn  under  the  rate  fixed. 

This  is  a  matter  of  no  little  importance  to  the  defendant  com- 
pany, because  whatever  its  earnings  may  have  been  prior  to  the 
passage  and  taking  effect  of  the  ordinance  of  March  6th,  1911, 
conditions  may  have  intervened  increasing  or  decreasing  the  fa- 
cilities and  cost  for  supplying  gas  by  the  said  company. 

The  claim  made  that  natural  gas  is  distinguishable  from  other 
public  utilities  in  that  its  quantity  or  quality  is  beyond  human 
control,  and  that  there  is  ever  present  an  element  of  risk  at- 
tending its  production  and  distribution,  is  not  questioned,  nor 
is  the  correctness  of  the  claim  challenged  that  the  quantity  of 
natural  gas  may  be  affected  by  decreased  rock  pressure  as  well 
as  by  other  varying  conditions,  all  of  which  no  doubt  would 
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tend  to  increase  the  cost  of  production.  These  elements  of  un- 
certainty appear  to  be  peculiar  to  the  business,  including  also 
the  risk  attending  the  development  of  gas  territory,  and  other 
risks,  too,  necessarily  connected  with  the  production  and  trans- 
mission of  gas;  but  these  risks  are  such  are  are  assumed  by  the 
investor,  a  fact,  however,  which  should  not  and  can  not  weigh 
in  considering  the  question  under  discussion  here.  In  this  enum- 
eration of  risks,  it  will  be  observed  that  the  evidence  given  upon 
the  subject  refers  to  no  one  particular  plant,  butix)  the  numer- 
ous plants  of  the  Logan  Company,  whose  property  interests  are 
admittedly  large. 

Among  other  things,  it  is  urged  by  the  defendant  company 
that  the  wells  in  the  Knox-Licking  field  (designated  herein  as 
the  local  field)  have  become  so  depleted  of  late,  thereby  increas- 
ing the  cost  of  production,  that  neither  the  Logan  Company,  nor 
any  other  company,  can  furnish  gas  to  the  defendant  company 
or  the  city  of  Newark  and  its  citizens  at  the  rate  fixed  by  said 
ordinance  with  anything  like  a  reasonable  net  profit  on  iftie 
value  of  its  plant.  If  this  claim  is  borne  out  by  the  facts,  then 
the  equitable  relief  asked  by  the  defendant  company  should  be 
granted. 

But  what  are  the  facts  in  this  respect  as  disclosed  by  the  evi- 
dence? Undoubtedly  the  wells  in  the  local  field  have  become 
more  or  less  depleted  owing  to  the  causes  described,  but  the  evi- 
dence shows  that  said  wells  at  the  beginning  of  t!his  litigation 
yielded  more  than  four  times  the  quantity  of  gas  consumed  by 
the  city  of  Newark  and  its  citizens.  True  it  is  shown  that  only 
60  per  cent,  of  the  gas  delivered  at  the  city  of  Newark  was  of 
the  product  of  said  wells,  and  the  balance  is  from  the  West  Vir- 
ginia field.  If  this  condition  prevails,  there  must  be  some  rea^ 
son  for  it,  but  no  reason  appears  to  be  given,  nor  does  the  record 
show  the  cost  to  said  company  of  producing  gas  in  the  local  field, 
although  there  was  no  little  testimony  introduced  by  the  plaint- 
iff bearing  upon  the  cost  of  producing  natural  gas  in  territory 
adjacent  to  the  local  field  as  evidenced  by  the  contracts  for  its 
sale  and  delivery  to  various  cities  in  this  state.  Omitting  figures, 
it  is  sufficient  to  say  that  such  testimony  appears  to  warrant' the 
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statement  that  the  cost  of  producing  gas  and  its  sale  at  the 
prices  therein  named  about  the  time  of  the  passage  of  said  ordi- 
nance do  not  indicate  that  the  rate  fixed  therein  is  confiscatory 
in  its  effect.  * 

Considerable  testimony  was  offered  upon  the  trial  showing 
the  price  of  gas  delivered  to  various  cities  in  this  state  as  tend- 
ing  to  show  the  general  market  price  thereof,  delivered  at  the 
city  of  Newark.  In  the  absence  of  any  testimony  tending  to 
show  the  cost  of  producing  and  transporting  gas  to  the  city  of 
Newark  for  distribution,  such  testimony  would  be  entitled  to  no 
little  weight,  but  what  is  the  effect  of  such  testimony  as  against 
proof  of  the  cost  of  producing  gas  in  the  immediate  vicinity  of 
the  local  field,  supplemented  by  proof  that  gas  was  being  fur- 
nished at  that  time  by  said  company  at  the  18  cent  net  rate  ?  Sit- 
uated as  the  city  of  Newark  is,  substantially  contiguous  to  the 
local  field,  does  not  this  fact  when  considered  in  connection  with 
the  admitted  fact  that  the  citizens  of  said  city  were  supplied 
with  gas  by  the  same  company  for  years  prior  to  and  up  to  the 
time  of  the  passage  of  said  ordinance  at  a  rate  not  in  excess  of 
the  rate  fixed  by  said  ordinance,  minimize  if  not  nullify  the  legal 
effect  of  any  showing  of  the  market  value  of  gas  at  said  city  at 
said  time?  Assuredly  different  conditions  may  exist  in  other 
cities  where  possibly  the  price  of  gas  may  be  governed  by  the 
volume  of  the  supply,  and  other  considerations  may  also  enter 
into  the  price  there  charged  for  gas,  but  as  we  view  it,  the  real 
question  made  here  is  not  what  the  prevailing  price  of  gas  at 
that  time  was  elsewhere,  but  what  was  it  reasonably  worth  when 
furnished  to  the  citizens  of  Newark,  in  view  of  all  the  condi- 
tions here  shown,  and  is  the  rate  fixed  by  said  ordinance  such  as 
to  yield  a  fair  return  on  the  reasonable  value  of  the  company's 
property,  above  all  legitimate  and  proper  charges? 

As  we  read  the  record,  the  earnings  of  the  defendant  com- 
pany during  the  year  1911  were  such  as  to  pay  over  10%  net 

profit,  and  that  in  1910  they  yielded  a  much  larger  net  profit. 
True  the  record  covering  these  two  years,  standing  alone,  and 

in  the  absence  of  other  evidence,  miglit  not  be  a  safe  criterion 

upon  which  to  base  a  judgment  of  the  net  earnings  of  the  com- 
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pany  before  that  time,  but  the  evidence  shows  that  the  total  net 
earnings  of  this  plant  were  very  profitable  from  the  time  it 
was  first  organized,  yielding  to  the  management  from  1902  to 
December  31,  19ir,  an  average  annual  net  profit  of  over  8%, 
during  all  of  which  said  time  said  company  charged  the  citi- 
zens of  the  city  of  Newark  for  gas  the  18  cent  net  rate.  We  do 
not  feel  called  upon  to  pursue  this  inquiry  further,  feeling  that 
the  foregoing  faults  furnish  their  own  comment,  and  while  it  is 
impossible  to  say  with  any  degree  of  certainty  what  the  net 
earnings  of  the  company  may  be  during  the  future  five  years' 
period,  under  said  ordinance,  it  is  reasonably  safe  to  say  that 
in  view  of  the  net  earnings  of  the  company  during  the  period 
from  1902  to  and  including  at  least  a  portion  of  1911,  they 
will  be  such  as  to  avoid  the  charge  of  being  confiscatory  is  their 
effect. 

We  now  reach  the  third  and  final  proposition.  Will  the 
amount  of  not  profit  be  such  as  to  yield  a  fair  return  on  the 
value  of  this  plant  ?  It  would  seem  that  the  conclusion  reached 
as  to  the  second  proposition  herein  ought  to  be  a  sufficient  an- 
swer to  this  inquiry,  but  we  will  notice  some  claims  of  counsel 
based  upon  said  company's  amended  answer!  Counsel  for  said 
company  quote  the  following  from  the  opinion  of  the  court  in 
the  case  of  Xew  Memphis  Gas  Light  Company  v.  City  of  Mem- 
phis, 72  Fed,  Rep.,  952-955: 

**The  state  is  under  an  obligation  to  act  justly,  and  without 
arbitrary  discrimination  between  corporations  of  the  state,  just 
as  it  is  between  citizens  of  the  state  enjoying  the  equal  rights. 
The  state  can  not,  under  the  guise  of  a  regulation,  bring  about 
a  destruction  and  a  confiscation  of  the  company's  property; 
and  the  state's  power  to  absolutely  abolish  the  corporation  Inust 
be  distinguished  from  its  powers  to  destroy  its  business  and 
confisf*ate  its  i)roperty  so  long  as  it  chooses  to  permit  its  exist- 
ence and  to  authorize  its  business  b}'  a  valid  charter.  And  the 
([uestion  of  the  reasonableness  of  the  rate  to  charge  is  an  ele- 
mentary question  for  judicial  investigation,  requiring  due 
process  of  law  for  its  determination.  And  to  deprive  a  com- 
pany of  the  power  of  charginE:  reasonable  rates  for  the  manu- 
facture and  sal(»  of  <ras  is  to  deprive  it  of  the  business  of  its 
property,  and,  in  effect,  of  the  property  itself,  without  due 
process  of  law." 
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The  foregoing  embraces  a  concrete  statement  of  the  law. 
It  tersely  points  out  the  constitutional  guaranty  aflforded  by  the 
Fourteenth  Amendment  to  the  Constitution  of  the  United  States 
and  ineidently  touches  the  vital  question  raised  in  this  ease 
wherein  it  is  claimed  that  the  defendant  company  is  denied 
the  equal  protection  of  the  laws  and  without  due  process  of 
law,  in  that  said  ordinance  seeks  to  compel  it  to  furnish  gas  for 
a  period  and  at  a  price  without  adequate  return  without  its 
consent. 

It  is  tx)  be  remembered  that  the  defendant  company  operated 
under  another  ordinance  of  the  city  of  Newark  in  furnishing  it 
and  its  inhabitants  with  gas  and  was  so  engaged  at  the  time 
of  the*  passage  of  the  March  6th,  1911,  ordinance.  Its  relation 
to  the  public,  therefore,  then  became  fixed  so  far  as  being  sub- 
ject to  public  control. 

In  Coiting  v.  Kansas  City  Stock  Yards  Co,,  183  U.  S.,  79-84, 
Justice  Brewer,  delivering  the  opinion  therein,  quotes  from 
Munn  V.  Illino-is,  94  U.  S.,  113,  as  follows: 

''Property  does  become  clothed  with  a  public  interest  when 
used  in  a  manner  to  make  it  a  public  convenience  and  affect  the 
community  at  large.  "When,  therefore,  one  devotes  his  property 
to  a  use  in  which  the  public  has  an  interest,  he  in  effect,  grants 
to  the  public  an  interest  in  that  business  and  must  submit  to 
be  controlled  by  the  pu])lic  for  the  common  good  to  the  extent 
of  the  interest  thus  created.  He  may  withdraw  his  grant  by 
discontinuing  the  use,  but  so  long  as  he  maintains  the  use  he 
must  submit  to  the  control." 

As  already  indicated,  this  power  of  control  lodged  in  the  city 
council,  under  the  statute,  should  be  exercised  not  arbitrarily 
but  with  an  unbiased  judgment  and  discretion,  and  such  a  rate 
fixed  as  will  afford  to  the  company  a  just  compensation  on  the 
reasonable  value  of  the  plant  at  the  time  it  was  being  used  for 
the  public— a  rate  that  is  just  both  to  the  company  and  to  the 
public.  **The  idea  of  reasonableness  is  justice,  and  that  which 
Ls  unjust  can  not  be  reasonable,"  says  Justice  Brewer,  and  it 
might  here  be  remarked  that  courts  have  not  been  slow  to  safe- 
guard property  rights  when  the  protection  afforded  by  the  Four- 
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teenth  Amendment  to  the  Constitution  of  the  United  States  has 
been  denied,  nor  on  the  other  hand  has  the  strong  arm  of  the 
law  been  withheld  from  the  pubJic  to  protect  it  from  imposition 
and  wrong.     With  this  record  before  us  showing  the  net  earn- 
ings of  the  company  for  the  period  named  to  be  unusually  large 
on  what  has  been  found  to  be  the  reasonable  value  of  its  plant, 
can  the  reasonableness  of  the  rate  fixed  by  said  ordinance  be 
successfully  challenged  as  being  obnoxious  to  or  in  contraven- 
tion of  the  provisions  of  the  said  Fourteenth  Amendment!    The 
action  of  the  city  council  being  admittedly  within  the  limits 
of  legislative  authority  and  its  action  being  founded  upon  modes 
of  procedure  adopted  for  the  government  of  municipal  legis- 
lative bodies,  such  modes  are  to  be  regarded  as  due  process  of 
law.     Having  enacted  this  legislation,  the  will  of  the  city  coun- 
cil, speaking  through  this  ordinance,  becomes  the  law — the  law 
unto  this  corporation  and  all  persons  affected  by  it — ^unless  it 
should  be  made  to  appear  that  the  constitutional  provision  safe- 
guarding property  rights  has  been  disregarded.     Here  it  is  not 
claimed  that  there  is  any  laok  of  uniformity  in  the  operation 
of  the  said  ordinance,  or  that  there  is  any  unjust  corporate 
classification  or  discrimination  made,  but  that  it  is  here  sought 
to  take  private  property  for  public  use  without  just  compensa- 
tion, in  violation  of  the  Fourteenth  Amendment  which  forbids 
any  state  ''to  deny  to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  laws/*     That  corporations  are  persons 
within  the  meanins:  of  this  constitutional  provision  is  well  set- 
tled, and  in  view  of  the  repeated  adjudications  of  the  highest 
court  in  the  land  upholding  this  constitutional  provision  it  has 
become  generally  recognized  that  **no  duty  rests  more  impera- 
tively upon  the  courts  than  the  enforcement  of  this  constitutional 
provision  intended  to  secure  that  equality  of  rights  which  is  the 
foundation   of   free   government.''     Observing   this   injunction 
upon  courts,  what  is  the  duty  of  this  court  in  view  of  the  record 
before  us?     Can  it  be  said  that  the  rate  fixed  by  said  ordinance 
is  confiscatory  in  its  effect,  or  that  it  will  be  during  the  future 
five  years  period,  in  view  of  its  net  earnings  shown  for  the  per- 
iod named  when  the  price  charged  by  the  defendant  companv 
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was  at  the  18  cent  net  rate  ?  Acting  upon  the  well  settled  prin- 
ciple that  rates  will  not  be  declared  confiscatory  unless  clearly 
shown  to  be  so,  a  majority  of  the  court  are  of  the  opinion  that  the 
rate  fixed  by  said  ordinance  is  not  unreasonable  or  confiscatory 
in  its  effect,  and  we  therefore  hold  that  neither  of  the  several  de- 
fenses of  the  defendant  company,  which  has  the  burden  ol 
proof,  is  sustained  by  the  evidence. 

But  there  is  another  feature  of  this  case  which  should  not 
be  overlooked,  in  our  judgment,  and  that  is  that  said  ordinance 
has  not  had  the  test  of  actual  experience.  There  was  no  show- 
ing made  by  the  defendant  company  of  the  practical  effect  of 
the  rate  fixed  by  said  ordinance  from  the  date  of  its  passage  to 
the  date  of  the  trial  in  this  court,  a  period  covering  three  years 
and  more.  In  the  absence  of  a  showing  made  by  the  defend- 
ant company,  in  a  case  permitting  it,  that  such  rate  will  not 
yield  a  fair  return  on  the  reasonable  value  of  its  property  em- 
ployed, should  not  courts  hesitate  to  interfere  with  rate  legis- 
lation before  being  advised  of  the  practical  result  of  such  rate? 

In  Dillon  on  Mu7iicipal  Corporations,  1327,  it  is  laid  down 
that: 

*'The  judiciary  ought  not  to  annul  or  set  aside  rates  estab- 
lished by  legislative  action  unless  they  are  proven  or  shown  to 
be  such  as  to  make  their  enforcement  equivalent  to  the  taking 
of  property  for  public  use  without  such  compensation  as  un- 
der all  of  the  circumstances  is  just,  both  to  the  owner  and  to 
the  public,  that  is,  judicial  interference  should  not  occur  un- 
less the  case  presents  clearly  such  a  violation  of  the  rights 
of  property  under  the  form  of  regulation  as  to  satisfy  the  court 
that  the  rates  prescribed  will  have  the  effect  to  deprive  the 
company  of  reasonable  compensation  for  its  services." 

In  Knoxville  v.  Knoxville  Water  Co,,  supra,  Justice  Moody 
says: 

'*The  judiciary  which  is  invoked  here  ought,  as  has  been 
said,  to  be  exercised  only  in  the  clearest  cases.  If  a  company 
of  this  kind  chooses  to  decline  to  observe  an  ordinance  of  this 
nature,  and  prefers  rather  to  go  into  court  with  the  claim  that 
the  ordinance  is  unconstitutional,  it  must  be  prepared  to  show  to 
the  satisfaction  of  the  court  that  the  ordinance  would  neces- 
sarily be  so  confiscatory  in  its  effect  as  to  violate  the  Constitu- 
tion of  the  United  States." 
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Again,  in  San  Diego  Land  <fc  Town  Co.  v.  Xaiional  City,  supra, 
Justice  Harlan,  speaking  for  the  court,  says: 

**But  it  should  also  be  remembered  that  the  judiciary  ought 
not  to  interfere  with  the  collection  of  rates  established  under 
legislative  sanction  unless  they  are  so  plainly  and  palpably  un- 
reasonable as  to  make  their  enforcement  equivalent  to  the  taking 
of  private  property  for  public  use  without  such  compensation 
as  under  all  the  circumstances  is  just,  both  to  the  owner  and  to 
the  public;  that  is,  judicial  interference  should  never  occur, 
unless  the  case  presents,  clearly  and  beyond  all  doubt,  such  a  fla- 
grant attack  upon  the  rights  of  property  under  the  guise  of  reg- 
ulations, as  to  compel  the  court  to  say  that  the  rates  prescribed 
will  necessarily  have  the  effect  to  deny  just  compensation  for 
private  property  taken  for  public  use." 

Again,  in  Wilcox  et  al  v.  Consolidated  Oas  Company,  supra. 
Justice  Peckham  says: 

* '  But  where  the  rate  complained  of  shows  in  any  event  a  very 
narrow  line  of  division  between  possible  confiscation  and  proper 
regulation  as  based  upon  the  value  of  the  property  found  by 
the  court  below,  and  the  defendant  depends  upon  opinions  as  to 
value,  which  differ  considerably  among  the  witnesses,  and  also 
upon  the  results  in  future  of  operating  under  the  rate  objected 
to,  so  that  the  material  fact  of  value  is  left  in  much  doubt,  a 
court  of  equity  ought  not  to  interfere  by  injunction  before  a 
fair  trial  has  been  made,  if  continuing  business  under  that  rate 
and  thus  eliminating,  as  far  as  is  possible,  the  doubt  arising 
from  opinions  as  opposed  to  facts." 

Prom  the  foregoing  it  appears  that  the  reasonable  and  safe 
rule  for  courts  to  follow  is  to  decline  to  interfere  by  injunction 
with  rate-making  legislation  before  a  fair  test  is  made  and 
shown  of  the  practical  effect  of  the  rate  fixed,  to  the  end  that 
courts  may  intelligently  act  upon  evidence  based  upon  the  re- 
sult of  actual  trial  of  such  rate  rather  than  speculation.  As  in 
the  case  of  Knoxville  v.  Knoxville  Water  Company,  supra,  so 
in  this  case,  if  it  shall  hereafter  be  made  to  appear  under  the 
actual  operation  of  said  ordinance  that  the  returns  allowed 
by  it  operate  as  a  confiscation  of  property,  the  courts  are  open 
to  afford  a  remedy. 
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The  same  decree  may  be  entered  herein  as  was  entered  in  the 
court  of  common  pleas.     Exceptions. 

Motion  for  new  trial,  if  made,  will  be  overruled.     Exceptions. 

Thirty  days  from  this  date  will  be  allowed  for  a  finding  of 
facts  and  the  statutory  period  allowed  for  filing  a  bill  of  ex- 
ceptions. 


RIGHT  TO  USE  OF  A  WAY  NOT  ACQUIRED  BY  PRESCRIPTION. 

Court  of  Appeals  for  Butler  County. 

August  Gustapson  and  Franciska  Gustafson  v.  Jacob 

Ubsales  and  Veronica  Ursales. 

Decided,  May,  1914. 

Easements — Use  of  a  Way  Not  Adverse  Where  Privilege  Was  Acquired 
by  Arbitration — Failure  to  Close  a  Gate  and  Failure  to  Keep  a 
Fence  in  Repair  Distinguished — Meaning  of  the  Word  "Let"  in  the 
Phrase  **Without  Let  or  Hindrance" 

1.  The  submission  by  the  user  to  arbitration  of  his  right  to  use  a  strip 

of  land  as  a  road  leading  to  a  public  highway,  is  inconsistent  with 
the  claim  that  its  use  has  been  of  a  character  which  has  ripened 
into  a  title  by  prescription;  and  where  the  condition  imposed  for 
its  use  by  the  arbitration  has  not  been  observed,  injunction  lies 
against  its  further  use. 

2.  The  phrase  "without  let  or  hindrance"  is  a  tautological  expression 

in  which  the  word  "let"  does  not  mean  "permission,"  but  has  the 
same  meaning  as  "hindrance,"  and  the  adoption  of  this  phrase  in 
defining  the  nature  of  the  "use"  which  has  been  enjoyed  in  no 
way  assists  in  establishing  a  right  by  prescription. 

Shank  &  Koehler,  for  plaintiffs. 

W.  S.  Bowers  and  C.  J.  Smithj  contra. 

Jones,  E.  H.,  J. ;  Swing,  J.,  and  Jones,  0.  B.,  J.,  concur. 

This  case  was  heard  on  appeal  from  the  court  of  common 
pleas.  The  plaintiffs  herein  asked  for  an  injunction  enjoining 
the  defendants  Jacob  Ursales  and  Veronica  Ursales  from  using 
a  part  of  plaintiff's  farm  as  a  roadway  leading  from  the  lands  of 
defendants  to  a  public  highway.     The  claim  of  the  defendants 
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to  the  use  of  the  roadway  rests  upon  a  long  and  continued  use 
thereof  by  themselves  and  their  predecessors  in  title,  which  use 
it  is  claimed  by  them  has  been  open,  continuous  and  adverse  for 
a  much  longer  period  than  twenty-one  years,  and  has  ripened 
into  a  right  by  prescription.  This  is  met  by  the  plaintiflEs  with 
the  allegation  that  said  use  has  been  permissive  only;  and  fur- 
ther, that  such  permission  was  conditioned  upon  the  keeping 
up  of  a  certain  fence  along  said  right-of-way  and  upon  the  lands 
of  plaintiffs  by  the  users  of  said  roadway. 

The  question  thus  presented  is  a  simple  one,  but  the  evi- 
dence is  somewhat  vague  and  unsatisfactory  as  to  the  real  terms 
and  conditions  under  which  such  roadway  has  been  used  for 
about  half  a  century.  It  clearly  appears,  however,  from  the 
evidence,  that  some  forty  years  ago  a  dispute  arose  with  refer- 
ence to  said  roadway,  between  Mr.  Roll,  the  immediate  predeces- 
sor in  title  of  the  defendants,  and  Mr.  Johnson,  then  the  owner 
of  the  servient  tract.  The  matter  was  submitted  to  arbitration 
and  it  was  decided  that  Roll  should  have  the  use  of  the  roadway 
upon  the  condition  that  he  maintain  in  good  order  the  fence 
above  referred  to.  This  decision  was  ratified  by  the  parties,  but 
was  not  in  writing.  No  other  agreement  or  action  with  refer- 
ence to  said  easement  appears  from  the  evidence,  and  Mr.  Roll 
continued  to  use  the  roadway  upon  those  terms  until  about  seven 
or  eight  years  ago  when  he  sold  the  farm  to  the  defendants  and 
thej^  moved  thereon. 

The  act  of  Mr.  Roll  in  submitting  the  matter  to  arbitration  is 
inconsistent  with  a  claim  on  his  part  to  the  use  of  the  roadway 
such  as  would  ripen  into  a  title  by  prescription. 

It  appears  from  the  testimony  of  Mr.  Hussey  that  about  ten 
years  ago  permission  was  asked  and  secured  from  the  then 
owner  of  the  tract  of  land  over  which  the  roadway  passed,  for 
Mr.  Hussey  to  pass  over  and  along  said  roadway  in  going  to 
and  from  the  lands  of  IMr.  Roll  which  he  had  rented.  There 
are  some  other  facts  and  circumstances  related  bv  witnesses*, 
but  aside  from  those  referred  to  there  is  nothing  which  throws 
much  light  upon  the  question  involved  here. 
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After  giving  the  case  careful  consideration,  we  have  reached 
the  conclusion  that  the  evidence  does  not  support  the  claim  of  a 
right  of  user  by  prescription.     It  appears  that  the  use  of  the 
strip  of  ground  as  a  roadway  was  looked  upon  and  considered 
by  the  parties  interested,  as  a  permissive  one.    The  evidence 
clearly  shows  that  it  was  always  conditioned  upon  the  mainte- 
nance of  a  fence,  and  that  this  fence,  at  the  time  this  action  was 
brought  in  the  court  of  common  pleas,  was  out  of  repair  and 
not  such  a  fence  as  met  the  requirements  of  the  agreement. 
The    permission    to    use    the    roadway    had    been    forfeited 
by  the  defendants  in  deliberately  failing  to  maintain  the  fence 
after  they  had  been  informed  that  such  was  the  condition  upon 
which  the  roadway  could  be  used. 

In  the  case  of  Holtsherry  v.  Bounds,  9  C.C.(N.S.),  510,  which 
involves  a  like  question,  the  court  found  that  the  right  to  use  the 
roadway  was  conditional  upon  keeping  the  gates  closed,  and 
that  although  the  gates  had  been  left  open  at  times,  the  failure 
to  close  them  did  not  work  a  forfeiture  of  the  easement.  We 
think,  however,  that  there  is  a  marked  distinction  between  the 
failure  to  close  a  gate  or  gates,  and  the  failure  to  keep  a  fence 
in  repair.  The  former  can  be  attributed,  from  our  experience, 
to  an  occasional  inadvertence,  while  the  latter  must  be  accounted 
for  by  deliberate  and  continued  neglect  and  indifference. 

The  case  of  Pavey  v.  Vance,  56  O.  S.,  162,  is  relied  upon  by 
defendants.  The  propositions  of  law  stated  in  the  syllabus, 
when  carefully  considered  in  the  light  of  the  evidence  in  this 
case,  strongly  fuipport  the  contention  of  plaintiffs.  ^  The  first 
paragraph  of  the  syllabus  says: 

*'When  one  uses  a  way  over  the  land  of  another  without  per- 
mission as  a  way  incident  to  his  own  land  and  continues  to  do  so 
with  the  knowledge  of  the  owner,  such  use  is,  of  itself  adverse, 
and  evidence  of  a  claim  of  right.  And  where  the  owner  of  the 
servient  estate  claims  that  the  use  was  permissive,  he  has  the 
burden  of  showing  it. ' ' 

We  see  that  the  use  must  be  ''without  permission."  The  facts 
in  the  case. cited,  as  stated  in  the  opinion,  show  the  absence  of 
any  evidence  whatever  that  any  express  permission  had  been 
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given  for  the  use  of  the  roadway,  and  in  that  respect  it  differs 
materially  from  the  case  at  bar.  It  appears  from  the  opinion  in 
the  case  of  Pavey  v.  Vance  that  the  learned  judge  in  writing  his 
conclusion  founded  it  upon  a  misconception  of  the  meaning  of 
the  word  **let''  as  used  in  the  phrase  **  without  let  or  hindrance." 
There  was  a  finding  of  facts  by  the  circuit  court  in  which  it  was 
found  that  the  use  of  the  roadway  had  been  **  without  let  or 
hindrance"  for  a  period  of  over  twenty-one  years.  It  is  appar- 
ent from  the  language  used  at  the  close  of  the  opinion,  on  page 
174,  that  the  word  *'let"  was  construed  as  synonymous  with  the 
word  ''permission,"  and  that  the  circuit  court  having  found 
that  the  use  was  without  permission  such  finding  was  binding; 
upon  the  reviewing  court.  A  little  investigation  would  nave 
disclosed  that  the  word  ''let"  has  no  such  meaning  when  used 
in  the  phrase  "without  let  or  hindrance."  As  there  used,  it 
means  "obstruction,"  "obstacle."  It  is  so  defined  in  every  dic- 
tionary which  we  have  been  privileged  to  consult.  The  Cen- 
tury Dictionary  says  that  the  phrase  "without  let  or  hindrance" 
is  tautological.  In  other  words,  that  the  words  "let"  and 
"hindrance"  mean  the  same  thing. 

Counsel  for  defendants  have  used  this  phrase  with  some  fre- 
quency in  the  pleadings  and  brief  in  this  case  in  describing  the 
nature  of  the  user  here  involved.  When  correctly  interpreted 
the  use  of  these  words  in  defining  the  nature  of  the  user  can  not 
help  to  establish  a  right  by  prescription,  and  on  the  theory  that 
the  phrase  may  have  been  inadvertently  used,  we  have  pointed 
out  the  n^anifest  mistake  in  the  definition  of  the  word  "let" 
adopted  by  the  Supreme  Court  in  the  above  case. 

We  are  of  the  opinion  that  the  plaintifl^s  have  succeeded  in 
sustaining  the  burden  of  showing  that  the  use  of  this  roadway 
was  by  permission  only. 

A  perpetual  injunction  will  be  allowed ;  neither  party  will  h? 
awarded  any  money  judgment ;  and  the  parties  will  be  required 
to  pay  their  own  costs. 
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VERBAL  WARIUU^TY  UNDER.  A  WRITTEN  GONTRJiCT. 

Circuit  Court  of  Cuyahoga  County. 

John  A.  Weber  v.  The  Nernst  Lamp  Company. 

Decided,  June  17,  1912. 

Written  Contract — Prior  Verbal  Special  Warrantu — Evidence  of.  Not 
Competent, 

In  an  action  on  a  written  contract  for  the  installation  of  certain 
lamps  containing  the  following  provision,  "This  contract  annuls 
any  and  all  agreements,  quotations  and  understandings  both  writ- 
ten and  verbal,  if  any,  which  have  heretofore  existed  between  the 
parties  hereto,  and  shall  *  *  •  become  a  contract  covering 
all  agreements  and  understandings,  either  verbal  or  written  exist- 
ing between  the  purchaser  and  the  company,"  evidence  tending  to 
show  a  verbal  special  warranty  of  the  lamps  made  by  the  agent 
of  the  vendor  before  the  signing  of  said  contract,  will  not  be 
received. 

T.  J.  Ross,  for  plaintiff  in  error. 
//.  A.  Couse,  contra. 

Metcalfe,  J.  (sitting  in  place  of  Winch,  J.) ;  Marvin,  J.,  and 
NiMAN,  J.,  concur. 

The  defendant  in  error,  the  Nernst  Lamp  Company,  was  the 
plaintiff  in  this  action  in  the  court  below. 

The  action  was  brought  before  a  justice  of  the  peace  upon  a 
contract  to  recover  for  the  price  of  six  lamps  sold  by  the  defend- 
ant in  error  to  the  plaintiff  in  error.  The  action  was  tried  be- 
fore a  justice  of  the  peace  and  appealed  to  the  court  of  common 
pleas,  where  judgment  was  rendered  in  favor  of  the  defendant 
in  em*or,  and  error  is  prosecuted  here  to  reverse  that  judgment. 

It  appears  from  the  pleadings  and  the  evidence  in  this  case 
that  on  the  8th  day  of  August,  1907,  the  parties  entered  into  a 
written  agreement  by  which  the  Nernst  Lamp  Company  agreed 
to  sell  to  John  A.  Weber  six  lamps.  The  petition  is  based  upon 
the  agreement,  but  a  recovery  is  sought  for  the  entire  amount  of 
the  contract,  no  payments  having  been  made  thereon. 
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•  The  defendant,  by  way  of  answer,  sets  up,  first,  certain  repre- 
sentations claimed  to  have  been  made  to  him  by  a  representative 
of  the  company  at  the  time  the  contract  was  entered  into,  and 
upon  the  trial  of  the  case  in  the  court  of  common  pleas,  the  de- 
fendant asked  leave  to  file  an  amended  answer.  The  court  re- 
fused to  grant  him  leave  to  file  such  amended  answer,  and  there- 
upon the  defendant  offered  to  prove  certain  facts. 

Whether  there  was  error  in  the  case  in  our  judgment  depends 
entirely  upon  the  question  whether  the  facts  which  the  defend- 
ant below  offered  to  prove  upon  the  trial  were  of  such  a  kind  and 
character  that  they  were  admissible  in  evidence  as  a  defense  in 
the  case.  The  contract  contains  several  clauses ;  it  does  not  con- 
tain any  express  w-arranty.  The  only  part  of  it  which  it  is  neces- 
sary for  us  to  consider  at  this  time  is  the  fourth  clause,  which 
reads  as  follows : 

**This  contract  annuls  any  and  all  agreements,  quotations  and 
understandings,  both  written  and  verbal,  if  any,  which  have 
lieretofore  existed  between  the  parties  hereto,  and  shall  be  bind- 
ing upon  the  company  only  when  approved  by  the  president  or 
the  vice-president  of  the  company  and  when  accepted  by  the 
purchaser;  and  so  approved,  shall  become  a  contract  covering 
all  agreements  and  understandings,  either  verbal  or  written,  ex- 
isting between  the  purchaser  and  the  company.'* 

The  amended  answer  which  the  defendant  below  asked  leave 
to  file  upon  the  trial,  sets  forth  that  the  plaintiff,  by  fraud,  pro- 
cured and  induced  the  defendant  to  execute  and  deliver  the  con- 
tract set  forth  in  the  petition,  by  representing  to  him,  in  sub- 
stance, that  the  lamps  in  question  had  a  capacity  to  burn  from 
600  to  800  hours ;  that  the  lighting  capacity  of  six  of  those  lamps 
was  equal  to  or  greater  than  the  total  number  of  lamps  which  the 
defendant  had  installed  in  his  place  of  business,  and  that  the  cost 
of  maintaining  the  same  would  be  very  much  less  than  the  CQ3t  of 
maintaining  the  lamps  which  the  defendant  was  then  using. 
This,  in  substance,  covers  the  representations  which  the  answer 
sets  out  and  claims  to  have  been  made  by  the  company  to  the  de- 
fendant below. 

Tn  support  of  that  answ^er,  the  defendant,  upon  the  trial  in 
the  court  of  common  pleas,  made  a  general  offer  to  prove  certain 
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things.  Some  question  is  raised  as  to  whether  this  offer  was  suf- 
ficient. We  are  inclined  to  think  that  it  is,  provided  the  matter 
offered  to  be  proven  is  pertinent  to  the  issue  and  should  have 
been  admitted  in  evidence. 

The  offer,  in  substance,  is  that  before  the  contract  was  entered 
into  for  the  purchase  of  the  lamps,  a  representative  of  the  Xernst 
Lamp  Company  stated  to  the  defendant,  Weber,  that  the  lamps 
in  question  would  burn  for  the  period  of  600  to  800  hours ;  that 
after  examining  the  lights  in  the  place  of  business  of  the  de- 
fendant he  stated  that  six  of  the  Nernst  lamps  had  a  capacity  of 
doing  the  work  of  all  the  small  lights  in  the  defendant's  place 
of  business,  and  that  the  current  consumed  by  the  Nernst  lamps 
and  the  cost  of  maintaining  the  same  was  much  less  than  the  cost 
of  maintaining  the  small  lights  then  in  said  bar  room,  which  he 
then  examined,  and  that  he  would  receive  a  greater  amount  of 
light  therefrom  and  better  service. 

He  then  offers  to  prove  that  the  lamps  did  not  come  up  to  the 
representations  made  by  the  representative  of  the  company  in 
lighting  capacity,  and  that  the  company  was  notified  to  that  ef- 
fect and  substituted  other  lamps  for  the"  first  ones  delivered,  and 
that  the  second  installment  of  lamps  did  not  meet  the  require- 
ments of  the  defendant  in  his  place  of  business  better  than  the 
first ;  and  other  matters  of  this  sort. 

The  representations  claimed  to  have  been  made  were  entirely 
the  representations  of  a  representative  of  the  company,  and  we 
think  that  any  statements  made  by  a  representative  would  be  en- 
tirely covered  by  Clause  4  of  the  contract,  and  they  could  not  be 
offered  in  evidence  unless  the  statements  were  of  such  a  char- 
acter as  to  show  fraud  on  the  part  of  the  company. 

The  statement  made  and  offered  to  be  proved  would  tend  only 
to  constitute  a  warrantv;  thev  are  not  sufficient  to  constitute 
fraud,  and  there  being  no  warranty  clause  in  this  contract,  no 
express  warranty,  we  think  that  the  defendant  can  not  be  per- 
mitted, in  view  of  the  provisions  of  Clause  4,  which  T  have  read, 
to  prove  an  express  warranty.  Bagley  v.  General  Fire  Ex,  Co., 
150  Fed.  284. 

Indeed,  it  seems  to  us  that  none  of  the  matters  offered  to  be 
proved  by  counsel  for  the  defendant  below,  plaintiff  here,  are 
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competent  in  this  ease,  and  that  the  entire  contract  of  the  parties 
having  been  in  writing,  the  law  will  not  permit  proof  of  matters 
which  are  clearly  matters  of  contract  and  outside  of  the  written 
instrument  itself.  For  that  reason  we  think  the  judgment  in  this 
case  should  be  affirmed. 


PREMATURE  ENTERING  OF  JUDGMENT. 

Circuit  Court  of  Cuyahoga  County. 

Frank  Bradley  et  al  v.  W.  II.  K.  Herron,  and  W.  H.  K.  Her- 
ron V.  Frank  Bradley  et  al. 

Decided,  June  17,  1912. 

Appeals — Discovery — Judgment  Entered  Before  Overruling  Motion  for 
New  Trial — Bill  of  Exceptions. 

1.  An  action  on  a  contract  for  a  money  Judgment  though  it  require  a 

discovery  of  information  solely  in  the  possession  of  the  defendant, 
is  triable  to  a  jury  and  not  appealable. 

2.  Final  judgment  should  not  be  rendered  in  an  action  until  the  motion 

for  a  new  trial  is  overruled,  where  one  is  properly  filed,  and  where 
judgment  is  entered  before  the  overruling  of  the  motion  for  a  new 
trial,  the  forty  days  for  the  prnparation  and  filing  of  a  bill  of  ex 
ceptions  does  not  begin  until  the  overruling  of  the  motion  for  a 
new  trial. 

T.  n.  Hogsett,  M.  U.  Ndson  and  Willia/ni  HoweU,  for  Frank 
Bradley  et  al. 
Matthews  <&  Or  gill,  contra. 

Niman,  J. ;  Marvin,  J.,  and  Metcalfe,  J.  (sitting  in  place  of 
Winch,  J.),  concur. 

Frank  Bradley  and  L.  G.  Bradley  were  plaintifih  and  W.  H 
K.  Ilerron  was  defendant,  in  the  court  of  common  pleas. 

The  defendant  has  appealed  from  the  judgment  of  the  court 
below,  and  has  also  prosecuted  error  to  reverse  said  judgment. 

The  plaintiffs  have  filed  a  motion  to  dismiss  the  appeal  for  the 
reason  that  the  cause  is  not  appealable. 
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The  petition  discloses  a  cause  of  action  based  upon  a  contract 
whereby  the  plaintiffs  sold  to  the  defendant  twenty-five  shares 
of  the  capital  stock  of  the  Herron-Bradley  Coal  Company,  and 
were  to  be  paid  therefor  an  amount  not  to  exceed  $1^250,  depend- 
ing upon  the  net  profits  of  the  corporation  during  the  first  and 
second  years  following  the  sale  of  the  stock.  If  the  corporation 
made  no  profits  during  this  period  of  time,  the  defendant  was  to 
pay  nothing  for  the  stock. 

The  petition,  after  the  title  of  the  cause,  bears  the  words, 
** petition  for  specific  performance  and  equitable  relief,"  and 
contains  averments  to  the  effect  that  the  defendant  has  refused 
to  take  an  inventory  of  the  property  of  the  corporation  as  re- 
quired by  the  contract  under  which  the  stock  was  sold ;  that  he 
has  refused  to  permit  an  audit  of  the  books  of  the  corporation ; 
that  he  has  so  carelessly  kept  the  books  that  it  is  impossible  to 
discover  the  condition  of  the  business  without  the  ser\'ices  of  an 
expert  in  auditing;  and  that  he  has  refused  to  submit  to  the 
plaintiff  any  statement  of  the  business  as  to  profits. 

The  relief  sought  against  the  defendant,  as  expressed  by  the 
prayer  of  the  petition,  is: 

''That  he  be  required  to  submit  the  books  of  the  Herron-Brad- 
ley Coal  Company,  and  the  books  of  its  successor,  the  Economy 
Goal  &  Supply  Company,  to  such  proper  attorney  or  attorneys 
as  these  plaintiffs  may  designate,  for  examination,  and  for  the 
purpose  of  verifying  the  statement  of  said  defendant  as  to  prof- 
its. That  he  be  required  to  furnish  to  these  plaintiffs  said  state- 
ment as  to  profits  for  the  year  ending  ]\Iay  23, 1908,  and  May  23, 
1909. 

'*That  he  be  required  to  make  a  complete  inventory  of  said 
corporations,  and  that  he  be  ordered  and  required  to  permit 
Ihese  plaintiffs  to  be  present  at  the  making  thereof.  That  he  be 
required  to  exhibit  to  these  plaintiffs  the  checks,  vouchers  and 
caah  account  of  said  corporations  showing  the  amount  of  money 
drawn  by  him  as  salary  for  the  two  years  mentioned  in  said 
agreement,  and  that  he  be  re(i[uired  to  exhibit  to  these  plaintiffs, 
the  vouchers,  papers  and  books  showing  the  cash  and  other  items 
advanced  by  him  as  loans  to  care  for  the  obligations  of  said  cor- 
porations and  that  plaintiffs  have  judgment  for  $1,250  and  in- 
terest from  May  22,  1909,  or  for  such  less  sum  as  shall  be  found 
to  be  the  net  profits  of  said  business  for  said  years,  and  for  such 
other  and  further  relief  as  may  be  just  and  proper.'' 
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In  spite  of  the  fact  that  the  petition  is  called  one  for  specific 
performance  and  equitable  relief,  and  in  spite  of  the  prayer  o^f 
the  petition,  conforming  to  the  averment  mentioned,  it  is  ap- 
parent that  tjie  main  relief  sought  by  the  plaintiffs  is  the  recovery 
of  a  money  judgment  for  breach  of  contract.  The  case  is  identi- 
cal in  principle  with  Chapman  v.  Lee,  45  0.  S.,  356.  The  sylla- 
bus of  that  case  is  as  follows : 

*'l.  Upon  the  trial  of  an  action  against  several  defendants, 
where  the  plaintiffs  in  their  petition  charge  upon  the  defendants 
a  conspiracy  to  cheat  and  defraud  the  plaintiffs,  thereby  pro- 
curing and  appropriating  to  their  own  use  a  single  sum  of  money 
which  rightfully  belongs  to  the  plaintiffs,  and  which  they  are  en- 
titled to  recover,  and  for  which  they  seek  a  joint  judgment 
against  the  defendants,  and  the  answ^er  admits  the  receipt  of  a 
stated  sum  of  money,  and  is  otherwise,  in  effect,  a  general  denial, 
cither  party  is  entitled  to  demand  a  jury,  notwithstanding  the 
plaintiffs  pray  for  a  full  discovery,  and  for  an  account  of  the 
full  amount  due  to  them,  and  to  have  an  equitable  lien  declared 
and  enforced. 

'^2.  In  such  case  the  remedy  of  accounting  in  equity  is  not 
uecessary  to  full  and  adequate  relief  to  the  plaintiffs. 

''3.  Adequate  means  of  obtaining  discovery  from  parties  to 
actions  at  law  being  afforded  by  our  statute,  suits  for  discovery, 
as  prosecuted  in  equity,  before  the  adoption  of  the  code,  are 
practically  obsolete  in  this  state.'' 

It  follows  that  the  appeal  in  this  case  must  be  dismissed. 

Coming  to  the  consideration  of  the  error  proceedings,  we  are 
called  upon  to  decide  whether  or  not  the  bill  of  exceptions  was 
filed  within  the  required  time.  The  case  was  decided  by  the  trial 
court  on  April  3d,  1912,  and  a  motion  for  a  new  trial  was  filed 
on  the  same  day.  On  April  4th  the  court  rendered  final  judg- 
ment for  the  plaintiff  without  passing  on  the  motion  for  a  new 
trial.  On  April  6th  the  motion  for  a  new  trial  was  overruled. 
The  bill  of  exceptions  was  filed  on  May  14th.  If  the  time  within 
which  the  bill  of  exceptions  should  have  been  filed  is  to  date  from 
April  4th,  it  was  filed  one  day  too  late,  but  if  the  day  when  the 
motion  for  a  new  trial  was  actually  overruled  is  the  date  from 
which  the  forty  days  begins  to  run,  the  bill  was  filed  within  the 
required  time. 
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Final  judgment  should  not  have  been  rendered  until  the  mo- 
tion for  a  new  trial  was  overruled,  and  we  think  that  the  defend- 
ant had  forty  days  from  the  overruling  of  his  motion  within 
which  to  file  the  bill  of  exceptions. 

The  ease  below  was  tried  to  the  court,  who  gave  judgment  to 
the  plaintiffs  for  $750.  The  only  error  complained  of  is  that 
this  judgment  is  not  sustained^  by  suflScient  evidence. 

The  plaintiffs'  right  to  recover  of  the  defendant  depended 
upon  the  question  of  whether  there  were  any  profits  made  by 
the  corporation  during  the  two  years  following  the  making  of 
the  agreement  sued  upon.  To  the  extent  of  any  such  profits  up 
to  .^1,250,  the  plaintiffs  were  entitled  to  judgment. 

On  behalf  of  the  plaintiffs  there  was  evidence  tending  to  show 
that  the  corporation  had  made  a  net  profit  during  the  two  years 
covered  by  the  inquiry  somewhat  in  excess  of  the  judgment  given 
the  plaintiffs.  On  behalf  of. the  defendant,  there  was  evidence 
tending  to  show  that  the  business  had  been  conducted  at  a  con- 
siderable loss,  and  that  the  defendant  had  contributed  out  of 
his  own  personal  means  sufficient  money  to  keep  the  concern 
Koing.  It  is  apparent  that  great  difficulty  must  have  been  ex- 
perienced by  the  trial  court  in  arriving  at  any  exact  determina- 
tion of  the  profits  of  the  corporation.  The  books  and  records  of 
the  company  were  in  confusion,  and  the  defendant's  ownership 
of  all  the  stock  seems  to  have  lead  to  something  of  an  interming- 
linsr  of  his  personal  finances  with  company  affairs. 

The  trial  court,  with  the  witnesses  before  him,  on  the  evidence 
presented,  rendered  judgment  for  the  plaintiffs  in  the  amount 
indicated,  and  we  are  unable  to  say  that  the  judgment  is  against 
the  weight  of  the  eveidence. 

While  the  burden  rested  upon  the  plaintiffs  to  establish  by  the 
recpiired  degree  of  proof  that  profits  were  made  during  the  per- 
iod named  in  the  contract,  and  the  amount  of  such  f)rofits,  still 
the  judgment  should  not  be  disturbed  merely  because  the  amount 
of  the  judgment  does  not  correspond  to  the  exact  dollar  to  the 
|)rofits  .shown,  if  there  was  evidence  which  would  sustain  a  find- 
ing that  the  profits  were  at  least  as  large  as  the  judgment  ren- 
dered. Such  a  judgment  is  not  necessarily  illogical,  and  even  if 
it  be  so,  it  is  because  of  the  defendant's  carelessness  in  not  so 
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keeping  the  books  and  records  of  the  corporation  under  his  con- 
trol, as  to  ])e  able  when  called  upon  to  render  a  clear  and  unim- 
peachable accounting  of  its  profits. 
Judgment  aflfirmed. 


DISTRIBUTION  UNDER  A  VENDOR'S  UEN. 

Circuit  Court  of  Cuyahoga  County. 

John  Cechvala  v.  David  ^Iadak  et  al;  and  David 

Madak  v.  John  Cechvala. 

Decided,  June  17,  1912. 

Vendor's  Lien — Exemptions. 

There  is  no  exemption  as  against  a  vendor's  lien,  and  when  the  prem- 
ises upon  which  the  lien  is  established  have  been  sold  and  the 
money  is  in  the  hands  of  the  clerk  of  the  court,  the  Hen  will  be 
transferred  to  the  fund,  to  be  paid  before  any  exemptions  can  be 
allowed  the  judgment  debtor. 

//.  F.  Payrr,  for  plaintiflF  in  error. 
Ilarf,  CanfichJ  d'  Crake,  contra. 

XiMAX,  J. ;  Marvin,  J.,  and  ^Ietcalfe,  J.  (sitting  in  place  of 
Wiiidi  J.),  fonciir. 

The  first  of  these  actions  is  here  on  appeal;  the  other  is  a 
proceeding  in  error. 

By  the  proc(H'dinjr  in  error,  the  plaintiff  in  error  seeks  to  re- 
verse the  judtrment  of  the  court  of  common  pleas  overruling 
liis  motion  for  tlie  allowance  of  $500  exemptions  in  lieu  of  a 
homestead  out  of  a  certain  fund  in  the  hands  of  the  clerk  of 
courts,  which  the  defendant  in  error  seeks  to  have  applied  on  a 
.iudi<ment  rendered  in  his  Ix^half  in  the  action  below  against 
the  plaintiff  in  error. 

IiiHsnuich  as  the  right  of  a  judgment  debtor  to  have  exemp- 
tions allowed  him  in  lieu  of  a  homestead  depends  upon  the  ex- 
istence of  c(^rtain  facts,  those  facts  must  be  established  by  evi- 
dence of  the  proper  kind,  and  when  it  is  sought  to  review  the 
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action  of  a  court  in  passing  upon  a  motion  for  an  allowance  of 
such  exemptions,  the  evidence  on  which  the  trial  court  acted 
must  be  brought  before  the  reviewing  court.  There  is  no  bill 
of  exceptions  here,  and  we  unable  to  pass  upon  the  question 
raised  in  the  error  proceeding,  and  the  petition  in  error  will  be 
dismissed. 

In  the  appeal  case,  the  following  state  of  facts  appears : 

Prior  to  October  25,  1910,  the  plaintiff,  John  Cechvala  and 
Burt  Madak  were  the  owTiers  of  a  piece  of  real  estate  in  the 
city  of  Cleveland  and  a  saloon  business  conducted  on  said  real 
estate.  Each  party  owned  an  undivided  one-half  interest  in 
the  real  estate  and  saloon  business.  On  the  day  mentioned  the 
defendant,  David  Madak,  purchased  the  interest  of  the  plaintiff 
in  the  real  estate  and  saloon  business  for  $700,  according  to  the 
claim  of  the  plaintiff,  which  was  disputed  by  said  defendant, 
who  claimed  to  have  bought  the  plaintiff's  interest  in  the  prop- 
erty for  $20.  The  plaintiff  was  not  paid  at  the  time  of  the  sale, 
and  was  given  no  note  or  security  of  any  kind.  A  few  months 
after  this  transaction  took  place,  David  ^ladak  and  Burt  Madak 
sold  the  premises  to  the  Hanover  Realty  Company  for  $3,000. 
The  company,  after  paying  various  incumbrances  out  of  the  pur- 
chase price,  had  left  in  its  possession  a  balance  of  $613.43  due 
the  Madaks.  Burt  Madak  assigned  his  interest  in  the  money, 
which  was  a  one-half  interest,  to  David  ^ladak. 

The  plaintiff,  after  the  sale  had  been  made  to  the  Hanover 
Realty  Company,  began  suit  against  David  ]Madak  to  recover 
the  sum  of  $700.  The  Hanover  Realty  Company  was  made  a 
defendant  in  the  action.  The  petition  contained  averments  to 
the  effect  that  said  company  had  in  its  hand  the  balance  of  the 
purchase  price  due  Burt  and  David  ^ladak,  and  a  part  of  the 
prayer  asked  that  the  company  be  ordered  and  directed  to  pay 
over  to  the  plaintiff  the  net  proceeds  of  the  sale. 

The  plaintiff  also  obtained  an  att:aehment  and  the  Hanover 
Realty  Company  was  made  garnishee.  The  company  then  filed 
an  interpleader  and  was  ordered  to  pay  the  clerk  the  money  in 
its  hands  belonging  to  the  defendant,  David  Madak. 

David  Madak  then  filed  an  answer  and  cross-petition  in  which 
he  denied  the  claim  of  the  plaintiff,  and  prayed  that  the  money 
in  the  hands  of  the  clerk  be  paid  to  him. 
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The  jury  returned  a  verdict  for  the  plaintiff  against  the  de- 
fendant, David  I\Iadak,  for  $721  on  which  judgment  was  duly 
entered. 

The  defendant  then  filed  a  motion  for  the  allowance  of  $500 
in  lieu  of  a  homestead  out  of  the  fund  paid  to  the  clerk  by  the 
Hanover  K^alty  Company.  It  is  this  motion  that  is  now  before 
us.  We  are  met  with  the  contention  on  behalf  of  the  plaintiff 
that  this  is  not  such  a  judgment  or  final  order  as  may  be  ap- 
pealed from. 

The  plaintiff  claims  the  fund  in  the  hands  of  the  clerk  as 
against  the  defendant's  demand  for  exemptions  on  the  theory 
that  he  had  a  vendor's  lien  on  the  premises  sold  to  said  defend- 
ant, and  that  the  fund  arising  from  the  sale  of  real  estate  should 
be^charged  with  this  lion.  There  being  conflicting  claims  to  the 
fund  in  question,  and  one  of  those  claims  involving  the  applica- 
tion of  equitable  principles,  we  are  of  the  opinion  that  the  mo- 
tion should  be  treated  as  one  in  effect  asking  for  an  order  of  dis- 
tribution, and  that  either  party  concerned  might  appeal  from 
the  decision  of  the  court  on  such  motion. 

This  leaves  for  decision,  then,  on  the  facts  before  us  in  the 
form  of  an  agreed  statement  of  fact,  and  the  evidence  offered, 
the  one  question  whether  under  a  vendor's  lien  the  plaintiff  is 
entitled  to  an  order  for  the  payment  to  him  to  apply  on  his  judg- 
ment, the  entire  fund,  or  any  part  thereof,  except  that  in  excess 
of  $500  which  he  is  admittedlv  entitled  to  recover  in  the  hands 
of  the  clerk,  representing  the  balance*  of  the  price  of  the  prem- 
ises sold  by  the  Madaks  to  the  Hanover  Realty  Company. 

The  defendant,  David  Madak,  is  entitled  to  $500  exemption^ 
in  lieu  of  a  homestead  out  of  this  fund,  provided  he  is  not  pre- 
vented ivom  receiving  it  on  accoimt  of  tlie  lien  claimed  by  the 
plaintiff. 

In  Neil  V.  Kinncif,  110.  S..  58,  it  was  held: 

''A  vendor's  lien  upon  land  sold  for  the  purchase  money,  is  an 
Kjuitable  right  arising  from  a  constructive  trust,  and  is  inde- 
perdent  of  the  i)ossession  of  the  land  to  which  the  lien  attaches 
as  an  incumbrance." 

The  plaintiff  had  a  vendor's  lien  upon  the  real  estate  sold  to 
David  ]\ladak  for  the  unpaid  purchase  price.     The  real  estate 
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has  been  sold  and  the  balance  of  the  money  received  from  the 
sale,  after  paying  incumbrances  and  other  claims,  is  in  the  cus- 
tody of  the  court  and  under  its  control.  The  lien  which  the 
plaintiff  had  against  David  ^ladak's  interest  in  the  real  estate 
may  therefore  be  transferred  to  the  fund.  Since  tlie  plaintiff, 
however,  sold  to  David  ^ladak  only  an  undivided  one-half  inter- 
est in  the  real  estate,  his  lien  will  attach  to  only  one-half  of  the 
fund.  The  other  half  was  acquired  by  David  ^fadak  from  his 
brother  Burt  ^ladak,  by  assignment.  As  to  this  interest  in  the 
money  in  the  hands  of  the  clerk,  the  plaintiff  can  have  no  lien, 
and  to  the  extent  of  such  one-half  interest  the  defendant  is  en- 
titled to  have  his  claim  for  exemptions  allowed.  The  other  half 
will  be  ordered  paid  to  the  plaintiff. 


DETERMINATION  AS  TO  LIABE^mr  ON  A  JOINT  NOTE. 

Circuit  Court  of  Lucas  County. 

Monroe  P.  Holmes  v.  Prank  Cairl. 

Decided,  February  10,  1912. 

Promissory  Notes — Error  in  Giving  Judgment  Against  One  Maker 
Without  a  Finding  as  to  the  Liability  of  the  Other. 

Where  the  liability  on  a  promissory  note  is  joint  only,  it  Is  error  to 
adjudicate  as  to  the  liability  of  one  maker,  without  passing  Judg- 
ment as  to  the  liability  of  the  other  joint  obligor. 

F.  J.  Flagg,  for  plaintiff  in  error. 
Oeorge  C.  BrycCy  contra. 

Richards,  J. ;  Wildman,  J.,  and  Kinkadb,  J.,  concur. 

Error  to  the  Court  of  Common  Pleas  of  Lucas  County. 

In  the  court  of  common  pleas  Frank  Cairl  brought  an  action 
against  Monroe  P.  Holmes  and  Dale  G.  Holmes  to  recover  upon 
a  joint  note  executed  by  them  to  him,  dated  July  5,  1909.  The 
defendants  answered  separately,  setting  up  a  claimed  breach  of 
warranty  and  false  representations  in  the  sale  of  a  horse,  and 
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claimed  the  mvalidity  of  the  note  and  asking  a  judgment  against 
Cairl  for  damages. 

Cairl  filed  a  pleading  denominated  a  reply  and  answer  to  the 
amended  answer  and  cross-petition  of  Monroe  P.  Holmes.  In 
that  reply  he  sets  forth  the  allegations  contained  in  a  petition 
filed  against  him  by  ^lonroe  P.  Holmes,  averring  facts  tend- 
ing to  show  the  invalidity  of  this  same  note  and  aAing  to  have 
its  transfer  enjoined  and  the  note  declared  a  nullity,  and  pray- 
ing for  damages  in  that  action  for  $255  and  for  an  injunction. 
He  sets  up  further  in  the  reply  that  the  prior  action  was  tried 
to  a  jury  in  the  Common  Pleas  Court  of  Lucas  County  and  re- 
sulted in  a  verdict  and  judgment  in  favor  of  said  Frank  CairL 
To  this  defense  contained  in  the  reply, 'Monroe  P.  Holmes  filed 
a  demurrer.  The  court  of  common  pleas  overruled  the  demurrer 
and  the  defendant,  Monroe  P.  Holmes,  not  desiring  to  plead 
further,  the  court  rendered  judgment  against  him  for  the  amount 
claimed  upon  the  note,  leaving  the  action  to  proceed  further  in 
the  common  pleas  court  against  the  remaining  defendant,  Dale 
G.  Holmes.  To  this  judgment  Monroe  P.  Holmes  prosecutes 
error  in  this  court,  insisting  that  the  judgment  in  the  prior  case 
as  set  forth  in  the  reply  is  not  a  bar  to  this  action.  He  cites 
and  relies  upon  two  cases,  Cramer  v.  Moore,  36  O.  S.,  347,  and 
Porter  v.  Wagner,  36  0.  S.,  471.  A  careful  examination  of  those 
eases  indicates  that  in  each  case  the  decree  which  was  held  not  to 
be  a  bar  was  one  in  equity,  dismissing  the  petition  which,  for 
manifest  reasons,  ought  not  to  be  a  bar  to  a  subsequent  action 
brought  at  law. 

In  the  case  now  under  consideration,  it  appears  that  the  claims 
set  up  were  litigated  and  adjudicated  by  a  trial  before  a  yary 
in  the  original  case  set  forth  in  the  reply,  and  we  think  the  court 
of  common  pleas  did  not  err  in  holding  that  the  prior  action 
was  a  bar,  and  in  overruling  the  demurrer  to  the  reply.  The 
common  pleas  court,  however,  went  further  and  entered  a  final 
judgment  against  the  defendant,  Monroe  P.  Holmes,  for  an 
amount  claimed  to  be  due  upon  this  joint  promissory  note,  with- 
out passing  upon  the  liability  of  the  other  maker  of  said  note. 
In  so  doing,  we  think  the  common  pleas  court  erred  to  the 
prejudice  of  Monroe  P.  Holmes.     The  liability  upon  the  note 


CIRCUIT  COURT  REPORTS— NEW  SERIES.        291 
1914.]  Cuyahoga  County. 

being  a  joint  one  only,  and  not  joint  and  several,  the  court  had 
no  power  or  authority  to  adjudicate  as  to  the  liability  of  one 
signer  without  at  the  same  time  determining  as  to  the  liability 
of  the  other.  We  call  attention  to  the  following  cases  which 
seem  to  be  conclusive  upon  this  matter :  Carr  v.  Beckett,  1  C.  C, 
72;  Aucker  v.  Adams,  23  0.  S.,  543;  Hempy  v.  Ransom,  33  0.  S., 
312,  317;  McCoy  v.  Jones,  61  0.  S.,  119;  Schuch  v.  Oroh,  10  C. 
D.,  815 ;  4  Abb.,  248. 

For  the  single  error  in  entering  final  judgment  against  Mon- 
roe P.  Holmes  before  the  final  determination  of  the  case,  the 
judgment  will  be  reversed  and  the  case  remanded  for  further 
proceedings. 


SUSPENSION  FROM  A  CATHOLIC  ORDER  rOR  MARRIAGE  TO 

A  DIVORCED  PERSON. 

Circuit  Court  of  Cuyahoga  County. 

Katherine  Pinta  Koukolicek  v.  The  Ladies  Catholic 

Benevolent  Association. 

Decided,  June  17,  1912. 

Fraternal  Beneficial  Association — Remedy  Withir  Order  Must  he  Ex- 
hausted— Lawful  Rules  nf  Such  Association — Practical  Roman 
Catholic — Marriage  to  Divorced  Person. 

1.  Where  an  Individual  becomes  a  member  of  a  fraternal  beneficial  as- 

sociation, he  is  bound  to  exhaust  the  remedies  provided  by  its 
constitution  and  by-laws,  not  opposed  to  the  laws  of  the  state, 
which  provide  for  the  redress  of  grievances  between  members  and 
the  organization,  and  until  he  has  done  so  he  can  not  appeal  to 
the  courts  for  relief  on  pccount  of  such  grievances 

2.  The  requirement  that  none  but  practical  Roman  Catholic  women 

may  become  members  of  a  fraternal  beneficial  association  or  of 
any  of  its  branches  is  one  which  the  organization  has  a  right  to 
embody  in  its  constitution  and  by-laws. 

3.  Marriage  to  a  divorced  person  whose  divorced  husband  or  wife,  as  the 

case  may  be.  Is  still  living,  is  a  violation  of  one  of  the  rules  or 
canons  of  the  Roman  Catholic  Church,  and  a  person  who  has  com- 
mitted this  offense  against  the  church,  can  not,  under  its  laws, 
remain  a  practical  Catholic. 
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J.  W.  Sykora,  for  plaintiff. 
Ilart,  Canfield  d:  Crokc,  contra. 

XiMAX.  J.;  Marvin,  J.,  and  Winch,  J.,  concur. 

The  action  is  here  on  appeal.  The  defendant,  the  Ladies 
Catholic  Benevolent  Association,  is  a  mutual  insurance  and  bene- 
fit association,  incori>orated  under  the  laws  of  the  state  of  Penn- 
sylvania and  transacting  business  in  the  state  of  Ohio.  It  insures 
the  lives  and  health  of  its  members  and  maintains  social  rela- 
tions between  its  members. 

The  defendant,  the  St.  Cecilia  Branch  No.  349  of  the  Ladies 
Catholic  Benevolent  Association,  is  one  of  the  subsidiary  organi- 
zations of  the  defendant  association  first  named. 

Section  4  of  Title  I  of  the  supreme  constitution  of  the  asso- 
ciation provides  for  the  qualifications  of  members  in  the  follow- 
ing language: 


<  t  v. 


None  but  practical  Roman  Catholic  women  may  become  mem- 
bers of  the  Ladies'  Catholic  Benevolent  Association,  or  of  any  of 
its  branches.'' 

The  plaintiff  became  a  member  of  the  St.  Cecelia  Branch  of  the 
association,  and  thereby  of  the  association  itself,  on  December  3, 
1})03.  She  thereby  became  entitled  to  all  of  the  rights  and  bene- 
fits belonging  to  members  of  the  organization,  and  acquired  in- 
surance upon  her  life  for  the  sum  of  $1,000  payable  to  certain 
beneficiaries. 

At  the  time  the  plaintiff  joined  the  St.  Cecelia  Branch  of  the 
association,  she  possessed  the  qualifications  necessary  to  render 
luT  eligible  to  membership  in  the  association.  She  remained  a 
member  in  good  standing  until  November  7,  1907,  when  she 
was  sus|)ended.  Tier  suspension  was  followed  by  such  action  on 
the  part  of  the  organization,  that  on  or  about  June  4,  1908,  she 
was  expelled. 

The  ground  of  her  suspension  and  expulsion  from  the  asso- 
ciation was,  that  on  or  about  September  3,  1907,  she  had  married 
a  divorced  man  whose  divorced  wife  was  still  living,  and  had 
thereby  viohitod  our  of  the  rules  of  the  Catholic  Church,  and  had 
ceased  to  be  a  practical  Catholic. 


GIBGUIT  COUBT  BEPOBTS— NEW  SEBIES.       298 
1914.]  Cuyahoga  County. 

By  this  action  the  plaintiff  seeks  to  enjoin  the  defendants 
from  refusing  her  the  rights  and  benefits  of  a  member  of  the 
association,  and  from  cancelling  or  making  void  her  insurance 
in  the  organization,  and  in  case  such  relief  can  not  be  granted 
her,  she  asks  for  an  accounting  of  the  money  paid  by  her  as 
premiums  or  assessments  and  a  recovery  of  the  same.  Her  right 
to  the  relief  sought  is  disputed  by  the  defendants  on  the  ground 
that  she  had  not  exhausted  her  remedies  within  the  association, 
and  until  she  had  done  so,  she  has  no  standing  in  the  civil  court 
to  obtain  redress  for  the  alleged  wrongs  done  her  by  the  organi- 
zation of  which  she  was  a  member. 

In  Meyers  et  <d  v.  Jenkins,  Admr.,  63  0.  S.,  101,  it  was  held 
as  follows : 

**The  members  of  a  lodge  of  the  Independent  Order  of  Odd 
Fellows  are  not  liable  to  another  member  of  the  same  lodge  for 
sick  benefits,  unless  there  is  some  law  of  the  order  expressly  mak- 
ing them  so  liable.  The  obligation  to  pay  sick  benefits,  as  the  laws 
of  the  order  in  this  state  stood  in  the  year  1890,  rested  alone 
upon  the  lodge,  and  not  upon  the  members  thereof. 

'*When  a  member  of  such  order  claims  to  be  entitled  to  sick 
benefits,  he  must  seek  his  remedy  in  the  first  instance,  in  the 
lodge  and  the  tribunal  of  the  order  and  the  determination  of  the 
matter  by  such  lodge  and  tribunal  in  substantial  accordance 
with  the  laws  of  the  order,  will  be  final  and  conclusive  of  the 
right  to  receive  such  benefits. 

*'If  the  lodge  refuses  or  neglects,  upon  proper  demand,  to 
liave  the  right  to  such  benefits  determined  in  substantial  accord- 
ance with  the  laws  of  the  order,  or  refuses  to  pay  such  benefits 
after  the  same  have  been  awarded  to  such  member,  then  such 
member  may  sue  in  the  civil  courts  for  the  recovery  of  such  bene- 
fits.'' 

We  consider  it  settled,  then,  that  where  an  individual  becomes 
a  member  of  an  organization  such  as  this,  he  is  bound  to  exhaust 
the  remedies  provided  by  the  constitution  and  by-laws,  not  op- 
posed to  the  laws  of  the  state,  which  provide  for  the  redress  of 
grievances  between  members  and  the  organization,  and  until 
he  has  done  so  he  can  not  appeal  to  the  courts  of  the  state  for 
relief  on  account  of  such  grievances. 

Section  61,  of  Title  I,  of  the  constitution  and  by-laws  of  the 
Ladies'  Catholic  Benevolent  Association  provides  for  the  filing  of 
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charges  against  any  member  of  a  branch  who  violates  the  obliga- 
tions of  the  association,  and  for  the  trial  of  such  member.  TYn* 
sixth  paragraph  of  the  section  reads  as  follows: 

' '  If  after  a  fair  and  impartial  trial  the  charges  are  proven,  the 
accused  may  be  fined,  reprimanded,  suspended,  or  expelled  as  a 
majority  of  the  })oard  of  supreme  trustees  may  determine." 

By  virtue  of  other  sections  of  the  constitution  and  by-laws  of 
the  association,  a  member  of  a  branch  feeling  dissatisfied  at  the 
decision  rendered  upon  any  charge  or  complaint,  may  appeal 
from  the  l)oard  of  supreme  trustees  to  the  supreme  council  of  the 
association. 

The  evidence  fails  to  show  that  the  plaintiff  prosecuted  any 
appeal.  She  was  notified  of  the  proceedings  against  her  and 
every  opportunity  was  given  her  at  every  stage  to  protect  her 
rights.  She  did  not  take  advantage  of  the  rights  given  her  by 
the  constitution  and  by-laws  of  the  organization  to  defend  her- 
self, and  having  failed  to  exhaust  her  remedies  within  the  asso- 
ciation she  has  failed  in  an  essential  part  of  her  case.  Notice  to 
the  plaintiff  that  she  had  been  expelled  by  the  supreme  council 
does  not,  in  our  opinion,  avoid  the  necessity  of  proof  that  she  had 
prosecuted  the  appeal  provided  for  by  the  constitution  and  by- 
laws. The  fact  that  she  had  been  expelled  by  the  supreme  coun- 
cil would  not  necessarily  imply  that  an  appeal  would  be  taken  in 
vain. 

The  requirement  that  none  but  practical  Roman  Catholic 
women  may  l)econie  members  of  the  association,  or  of  any  of  it< 
branches,  is  one  which  the  organization  had  a  right  to  embody  in 
its  constitution  and  by-laws.  The  association  also  had  the  right 
to  require  of  its  members,  once  admitted,  that  they  continue  to 
be  practical  Catholics,  and  to  provide  for  the  expulsion  of  thosi» 
who  cease  to  be  such. 

Marriage  to  a  divorced  person  whose  divorced  husband  or 
wife,  as  the  case  may  be,  is  still  living,  is  a  violation  of  one  of 
the  rules  or  canons  of  the  Catholic  Church,  and  a  person  who  has 
committed  this  offense  against  the  church  can  not,  under  its  laws, 
remain  a  practical  Catholic. 

When  the  plaintiff  married  a  man  who  had  been  divorced  from 
his  wife,  whose  divorced  wife  was  still  living,  she  ceased  to  be  a 
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practical  Catholic,  and  under  the  constitution  and  by-laws  of  the 
association,  was  subject  to  removal  as  a  member  thereof.  No  law 
of  the  state  and  no  principle  of  public  policy  is  violated  by  the 
insistence  of  the  organization  on  the  observance  of  this  rule  of 
the  church,  as  a  condition  of  the  retention  of  membership  therein. 
It  follows  that  the  relief  prayed  for  by  the  plaintiff  must  be 
denied  and  her  petition  dismissed. 


RKSTRICTION  AS  TO  VALUE  OF  IMPROVEMKNTS  WHICH  MAY 

B£  MADE. 

Circuit  Court  of  Cuyahoga  County. 

Mary  Dean  Snyder  and  F.  E.  Snydee  v.  The  Lakewood 
Land  &  Improvement  Company. 

Decided,  June  10,  1912. 

Building  Restrictions, 

A  restriction  in  the  deed  of  certain  premises  that  "no  house  shall  be 
erected  upon  said  premises  at  a  less  cost  than  |3,500/'  is  violated 
by  moving  a  barn  upon  the  lot  and  converting  the  same  into  a 
house,  the  building  after  all  alterations  and  repairs  being  of  less 
value  than  |3,500. 

NiMAN,  J.;  Marvin,  J.,  and  Shields,  J.  (sitting  in  place  of 
Winch,  J.),  concur. 

This  proceeding  in  error  had  its  inception  in  an  action  brought 
in  the  court  of  common  pleas  by  the  defendant  in  error,  the 
Lakewood  Land  &  Improvement  Company,  against  the  plaintiffs 
in  error,  Mary  Dean  Snyder  and  P.  E.  Snyder,  to  enjoin  said 
defendants  from  violating  a  building  restriction.  The  judg- 
ment in  the  court  below  was  for  the  plaintiff.  The  defendants 
filed  a  motion  for  a  new  trial,  which  was  overruled  and  they  are 
here  seeking  a  reversal  of  the  judgment  of  the  court  below. 

Briefly  stated,  the  facts  are  as  follows:  the  Lakewood  L€uid 
&  Improvement  Company  is  the  owner  of  an  allotment  of  real 
estate  in  the  city  of  Lakewood,  known  as  the  Belle  avenue  allot- 
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ment  which  contains  134  lots,  some  of  which  front  on  Madison 
avenue  ,  some  upon  Belle  avenue,  and  some  upon  Detroit  avenue. 
All  the  lots  in  the  allotment,  except  those  fronting  on  Detroit 
avenue,  are  subject  to  uniform  restrictions.  On  or  about  the 
14:th  day  of  August,  1911,  the  plaintiflE  in  error,  Mary  Dean 
Snyder,  purchased  on  a  land  contract  one  of  the  lots  in  said  al- 
lotment fronting  on  Madison  avenue.  In  the  contract  the  same 
restrictions  were  imposed  upon  the  lot  purchased  as  attach  to 
the  other  lots  in  the  allotment  except  those  on  Detroit  avenue. 
That  part  of  the  restrictions  necessary  to  be  noticed  here  is  as 
follows : 

' '  No  house  shall  be  erected  upon  said  premises  at  a  less  cost 
than  $3,500  and  shall  be  set  back  from  the  street  line  a  distance 
of  not  less  than  45  feet.'' 

At  the  time  of  the  purchase  of  this  lot  by  the  said  Mary  Dean 
Snyder,  there  stood  partly  upon  the  lot  purchased  by  her  and 
partly  upon  another  lot,  a  barn,  which  by  the  terms  of  the  pur- 
chase went  with  the  lot.  After  the  contract  was  executed,  the 
plaintiff  in  error  moved  the  barn  on  to  the  lot  purchased  by 
them,  and,  having  made  various  alterations  and  repairs,  moved 
into  the  same  and  occupied  it  as  a  place  of  residence.  The  build- 
ing after  alterations  and  repairs  is  admittedly  of  a  less  value 
than  $3,500. 

The  question  here  to  be  decided  is:  "Whether  or  not  the  re- 
striction that  **no  house  shall  be  erected  upon  said  premises  at 
a  less  cost  than  $3,500"  has  been  violated  by  the  fitting  up  of 
this  barn  as  a  place  of  residence  and  the  living  therein  by  the 
plaintiffs  in  error. 

It  is  contended  upon  behalf  of  the  plaintiffs  in  error  that  there 
has  been  no  erection  upon  said  premises  of  a  house  costing  less 
than  $3,500,  and  that  the  occupancy  of  this  bam,  which  is 
claimed  to  be  temporary  only,  does  not  violate  the  restriction. 

The  effect,  however,  of  the  converting  of  this  barn  into  a 
dwelling-house  upon  the  other  lots  sold  by  the  defendant  in  error 
and  upon  the  lots  retained  by  it,  is  the  same  as  though  a  new 
building  of  the  same  character  and  value  had  been  erected  and, 
in  our  opinion,  there  has  been  a  plain  violation  of  the  restriction 
imposed  upon  this  lot.    The  purpose  of  this  restriction  was  to  oh- 
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tain  uniformity  in  the  character  of  buildings  erected  in  the  al- 
lotment and  preserve  the  appearance  and  enhance  the  value  of 
all  the  lots  in  the  allotment  as  a  desirable  and  attractive  place 
for  the  establishment  of  homes.  This  purpose  would  be  defeated, 
in  part  at  least,  if  the  plaintiffs  in  error  were  permitted  to  con- 
tinue in  the  use  of  this  barn  as  a  place  in  which  to  live.  They 
had  a  right  to  move  the  barn  entirely  on  to  the  lot  under  the  con- 
tract, but  when  they  proceeded  to  convert  it  into  a  house,  they 
violated  the  restriction,  as  much  as  though  they  had  erected  an 
entirely  new  house  of  equivalent  value. 

The  court  below,  therefore,  committed  no  error  in  granting  a 
perpetual  injunction  as  prayed  for  in  the  petition,  but  in  our 
opinion  the  judgment  of  the  court  below  should  be  modified  to 
such  an  extent  as  to  give  the  plaintiffs  in  error  a  reasonable  time 
to  make  preparation  for  another  place  of  residence,  and  the 
judgment  of  the  court  below  will  be  so  modified  as  to  give  the 
plaintiffs  in  error  until  the  15th  day  of  September,  1912,  to  per- 
manently vacate  said  structure  and  abandon  the  same  as  a  dwell- 
ing-house.   The  judgment,  as  so  modified,  will  then  be  affirmed. 


ACTION  FOR  FALSE  IMPRISONMENT. 

Circuit  Court  of  Lucas  County. 

Edward  R.  Sly  et  al  v.  Cole  Robinson. 

Decided,  December  9,  1911. 

Larceny — Taking  Goods  From  Store  Without  Paying  for  Them — Arrest 
on  Loose  Form  of  A^davit — Attorneys  Fees  Not  an  Element  of 
Damage,  Unless, 

1.  It  is  larceny  if  a  person  engaged  in  a  cash  purchase  take  away  from 

a  store,  over  the  protest  of  those  in  charge,  and  convert  to  her 
own  use  goods  which  have  not  been  paid  for  and  which  have  been 
purchased  under  circumstances  which  led  the  clerk  to  believe  it 
was  to  be  a  cash  transaction. 

2.  An  affidavit  for  arrest  for  larceny  is  loosely  drawn  where  the  thing 

taken  is  described  only  as  ''merchandise,"  but  a  justice  of  the 
peace  acting  in  good  faith  in  the  issuing  of  a  warrant  upon  such  an 
affidavit  is  not  liable  to  an  action  for  false  imprisonment. 
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o.  An  instmction  to  the  jury  in  an  action  for  Calse  imprisonment  that 
they  may,  if  they  choose,  include  attorney's  fees  as  a  part  of  the 
compensatory  damages,  is  erroneous  where  the  qualification  is  not 
added  that  such  an  award  can  only  be  based  on  a  finding  that  the 
defendant  acted  through  fraud  or  malice  or  for  purpose  of  insult 

L.  M.  Murphy  and  B.  F.  Ritchie,  for  plaintiffs  in  error. 
FUes  (t  Paxson,  contra. 

Richards,  J.;  Wildman,  J.,  and  Einkade,  J.,  concnr. 

Error  to  Lucas  County  Common  Picas  Court. 

This  is  a  proceeding  in  error  to  reverse  a  judgment  rendered 
in  the  common  pleas  court.  Mrs.  Ogle  Robinson,  who  was 
plaintiff  in  the  common  pleas  court,  brought  an  action  against 
Edward  R.  Sly,  L.  W.  Black  and  Henry  S.  Bradley  to  recover 
damages  for  false  imprisonment.  Sly  was  a  justice  of  the 
peace  at  Whitehouse  in  this  county,  and  Henry  S.  Bradley  was 
constable,  and  L.  W.  Black  was  engaged  in  the  mercantile  busi- 
ness at  that  village.  Mrs.  Robinson  was  a  tenant  of  Black  and 
had  voluntarily  turned  out  to  him  on  account  of  rent  which  she 
owed  a  certain  rug  and  a  chair.  It  developed  later  that  the 
rug  was  of  suflBcient  value  to  pay  the  rent  due  so  that  Black 
held  the  chair  thereafter,  subject  to  her  order,  with  the  informa- 
tion that  it  might  be  sold  to  one  Demuth.  The  chair  was  valued 
by  the  parties  at  $7.50. 

While  it  so  remained  in  the  possession  of  Black,  Mrs.  Robin- 
son and  her  sister  conceived  the  plan  of  securing  from  the  store 
conducted  by  Black  a  sufficient  amount  of  dry  goods  to  equ^ 
the  value  of  the  chair  and  to  compel  Black  to  retain  the  chair  as 
owner  in  payment  for  the  dry  goods  so  to  be  obtained  by  her. 
Thereupon,  she  wrote  the  following  note : 

'  *  Mr.  Black  :  I  will  just  take  the  goods  in  payment  for  that 
chair  if  you  want  it  so  bad.  If  you  had  not  told  me  Mr.  Demuth 
wanted  it,  I  would  have  brought  it  up  home  when  I  moved. 
Hereafter  when  anybody  is  square  with  you,  go  thou  and  do 
likewise. 

*  *  Sincerely  yours, 
**Ogle  Ovebmter  Robinson." 


CIRCUIT  COURT  REPORTS— NEW  SERIES.        299 
1914.]  Lucas  County. 


The  same  evening  that  this  note  was  written  ]Mr8.  Robinson 
and  her  sister  and  one  Helstern  took  the  note  to  Black's  store 
in  Whitehouse.  Mrs.  Robinson  fearing  that  she  would  be  iden- 
tified  and  unable  to  carry  out  the  scheme,  sent  her  sister  into 
the  store  with  Helstern.  The  sister  ordered  of  the  clerk,  who 
was  a  son  of  Black,  certain  dry  goods  designated  by  Mrs.  Black, 
being  careful  to  see  that  the  value  did  not  exceed  $7.50;  the 
actual  value  of  the  goods  so  ordered  being  $7.42.  When  the 
goods  were  wrapped  up  she  threw  on  the  counter  the  note 
written  by  i\Irs.  Robinson  to  Black  and  proceeded  to  depart  with 
the  goods.  The  clerk  undertook  to  prevent  her  carrying  away 
the  goods  without  paying  for  them  but  she  held  on  to  the  goods 
and  departed.  The  clerk  followed  them  to  the  door  and  said 
in  the  presence  and  hearing  of  Mrs.  Robinson  that  they  would 
all  be  arrested  for  taking  the  goods.  Thereupon  L.  W.  Black 
went  to  the  justice  of  the  peace,  E.  R.  Sly,  and  informed  him 
fully  of  all  the  facts  and  I\Ir.  Sly  drew  an  affidavit  which 
was  signed  and  sworn  to  by  Black  in  which  it  is  charged  as 
follows : 

*'That  Ogle  Robinson  and  unknown  man  and  woman  on  or 
about  the  27th  day  of  September,  1909,  at  the  county  of  Lucas, 
did  unlawfully  steal,  take  and  carry  away  merchandise  to  the 
value  of  seven  dollars  and  forty-two  cents,  the  property  of  the 
said  L.  W.  Black/' 

Upon  the  filing  of  this  affidavit  with  the  justice  he  issued  a 
warrant  directed  to  any  constable  of  the  county  reciting  sub- 
stantially the  language  of  the  affidavit  and  commanding  the 
arrest  of  the  parties.  Constable  Bradley  reached  the  home  of 
Mrs.  Robinson  not  long  after  she  and  her  sister  arrived  there 
and  arrested  them  and  Plelstern,  and  detained  Mrs.  Robinson 
and  her  sister  at  his  own  residence  in  Whitehouse  until  the  fol- 
lowing morning,  when  he  took  them  before  a  justice  of  the 
peace. 

The  foregoing  facts  are  not  controverted  by  any  of  the  parties 
to  the  transaction.  When  the  parties  reached  the  office  of  the 
justice  of  the  peace  the  defendants  were  arraigned  and  the 
affidavit  read  to  them.     ]\rrs.  Robinson  testified  that  she  then 
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stated  to  the  justice  of  the  peace  that  she  took  the  goods  but 
did  not  steal  them.  The  justice  treated  her  statements  as  a 
plea  of  guilty  and  proceeded  to.  sentence  the  defendants.  He, 
however,  suspended  the  sentence,  except  the  costs,  which  were 
subsequently  paid  by  Mrs.  Robinson's  mother. 

The  trial  in  the  common  pleas  court  resulted  in  a  verdict  of 
$550  against  all  of  the  defendants  and  in  favor  of  Mrs.  Robin- 
son; that  court,  however,  granted  Black  a  new  trial  and  the 
plaintiff  being  required  so  to  do  remitted  $200  from  the  verdict 
against  the  other  defendants,  and  judgment  was  rendered  ac-. 
cordingly. 

We  are  unanimously  of  the  opinion  that  the  transaction  as 
testified  to  by  Mrs.  Robinson  herself,  constitutes  the  offense  of 
larceny.  The  authorities  are  quite  uniform  and  are  collected  in 
25  Cyc,  25.     The  rule  as  so  stated  is  : 

''Where  parties  are  engaged  in  a  cash  sale,  the  whole  trans- 
action is  incomplete  until  the  payment  is  completed,  and  pos- 
session of  the  goods  remains  in  the  seller  and  that  of  the  money 
in  the  buyer  until  they  are  simultaneously  exchanged.  If  in 
such  case  the  buyer  gets  control  of  the  goods  and  makes  off 
'with  them  without  paying  for  them,  he  is  guilty  of  larceny. 
And  conversely,  if  the  seller  gets  the  money  and  refuses  to  give 
up  the  goods,  it  is  larceny." 

I  cite  also  Hildebrand  v.  The  People,  56  New  York,  394.  The 
rule  just  mentioned  is  peculiarly  applicable  in  Ohio  in  view 
of  the  language  of  our  uniform  sales  law  as  contained  in  Sec- 
tion 8422,  General  Code. 

It  is  strenuously  insisted  in  argument  that  the  afSdavit  which 
undertook  to  charge  larceny  is  wholly  insufficient  for  that  pur- 
pose and  was  so  defective  that  the  justice  acquired  no  jurisdic- 
tion to  issue  the  warrant.  This  contention  is  based  largely  upon 
the  decision  of  our  Supreme  Court  in  Redmond  v.  State,  35  0. 
S.,  81,  in  which  **a  certain  lot  of  dry  goods"  was  held  to  be  an 
insufficient  description  when  the  indictment  is  assailed  by  a 
demurrer. 

We  need  not  determine  in  this  case  whether  this  affidavit 
would  or  would  not  be  vulnerable  if  so  assailed.  The  only 
question  we  have  here,  so  far  as  the  affidavit  is  concerned,  is 
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whether  it  is  absolutely  void  or  whether  it  was  sufBcient  in  form 
to  give  the  justice  jurisdiction.  It  must  be  remembered  that 
the  justice  of  the  peace  had  jurisdiction  generally  over  this  class 
of  offenses  as  an  examining  magistrate,  and  that  in  the  exer- 
cise of  that  jurisdiction  he  held  the  affidavit  sufficient.  While 
not  recommending  the  charging  of  offenses  in  such  general  lan- 
guage as  is  used  in  this  affidavit  in  employing  the  word  ''mer- 
chandise/' yet  we  are  clearly  of  the  opinion  that  under  the  cir- 
cumstances in  this  case  the  justice  of  the  peace  had  jurisdiction, 
and  if  acting  in  good  faith  would  not  be  liable  in  an  action  for 
false  imprisonment.  This  rule  has  h^en  laid  down  in  many 
cases  and  we  can  only  stop  to  cite  a  few:  Gardner  v.  Couch, 
137  Michigan,  358 ;  Smith  v.  Jones,  16  South  Dakota,  337 ;  Brish 
V.  Buckley,  70  L.  B.  A.,  464. 

On  the  trial  of  the  case  in  the  common  pleas  court  the  judge 
directed!  a  verdict  in  favor  of  the  plaintiff,  leaving  to  the  jury 
the  assessment  of  damages  only.  For  the  reasons  given,  this 
action  of  the  trial  court  was  erroneous.  In  charging  the  jury 
the  trial  court  instructed  them  that  they  might,  if  they  chose, 
include  as  a  part  of  the  compensatory  damages,  attorneys' 
fees.  This  instruction  was  given  to  the  jury  without  any  quali- 
fication that  attorneys'  fees  could  only  be  allowed  in  the  event 
that  it  appears  in  the  case  that  the  defendants  had  acted  ma- 
liciously. It  has,  however,  been  the  rule  in  Ohio  as  laid  down 
in  Roberts  v.  Masoii,  10  0.  S.,  278,  Diehl  v.  Friester,  37  0.  S., 
473,  478,  and  The  United  Power  Company  v.  Matheny,  81  0.  S., 
204,  that  attorneys'  fees  may  be  included  in  actions  of  this  kind 
as  a  portion  of  the  compensatory  damages,  but  that  it  can  only 
be  so  done  when  it  appears  that  the  defendants  have  acted 
through  fraud,  malice  or  insult. 

As  a  result  of  a  careful  examination  of  the  record,  we  are  all 
of  the  opinion  that  the  verdict  is  not  sustained  by  the  evidence. 
For  the  errors  indicated  the  judgment  will  be  reversed  and  the 
cause  remanded. 


802      CIRCUIT  COURT  REPORTS— NEW  SERIES. 

Smillie  v.  Railway.  [Vol.  20  (N.S.) 


ASSUMPTION  OF  RISK  IN  ATTEMPTINC  TO  BOARD  A 

MOVING  CAR. 

Circuit  Court  of  Cuyahoga  County. 

AV.  R.  Smillie  v.  The  Cleveland  Railway  Comp^vny. 

Decided,  June  10,  1912. 

Negligence — Boarding    Moving    Car — Charge — Concrete    Rule   Correvt, 
But  General  Language  Erroneous. 

1.  In  a  personal  injury  damage  case  if  a  correct  concrete  rule  of  con- 

duct applicable  to  the  facts  of  the  particular  case  is  given  in  charge 
to  the  jury,  it  is  of  no  importance  whether  the  observance  of  the 
rule  is  ascribed  to  the  exercise  of  reasonable  care  or  of  the  highest 
degree  of  care. 

2.  In  an  action  for  damages  for  injuries  resulting  from  negligently 

starting  a  car  which  plaintiff  was  about  to  board  as  a  passengpr, 
it  is  proper  to  charge  that  one  who  undertakes  to  get  on  a  moving 
car,  assumes  such  risks  as  are  incident  thereto,  and  if  injured 
thereby  can  not  recover. 

A.  W.  Lam  son,  for  plaintiff  in  error. 
Squire  J  Sanders  d'  Denrpsaj,  contra. 

NiMAX,  J.;  .Marvin,  J.,  concurs;  Winch,  J.,  not  sitting. 

The  action  in  the  court  below  was  for  the  recovery  of  damages 
on  account  of  injuries  ('laiined  to  have  been  sustained  by  the 
plaintiff  in  being  thrown  or  jerked  from  the  step  of  a  street  car 
operated  by  servants  of  the  defendant,  as  he  was  mounting  the 
[>hitform  of  the  car. 

The  verdict  was  for  the  defendant  and  the  phuntiff  in  error 
seeks  ])y  this  proceeding  to  reverse  the  judgment  rendered  there- 
on, after  the  overruling  of  his  motion  for  a  new  trial. 

The  errors  complained  of  relate  to  the  charge  of  the  trial  court 
to  the  jury.  .\ot  all  the  evidence  is  before  us,  but  only  so  much 
as  I'ounscl  for  the  plaintiff  in  error  considered  necessary  to  dis- 
close the  allegcnl  errors  in  thv  charge. 

The  j)etition  charged  that  the  car  on  which  the  plaintiff  at- 
tem[)ted  to  get,  had  come  to  a  full  stop  for  the  purpose  of  receiv 
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ing  the  plaintiff  and  other  passengers,  and  while  the  plaintiff  was 
in  the  act  of  boarding  the  car,  it  was  started  suddenly  forward 
with  a  great  jerk,  with  such  force  and  violence  that  it  threw  the 
plaintiff  backward  and  over  and  around  the  rear  of  the  car  and 
thereby  broke  his  hold  from  the  same  and  threw  him  to  the 
ground. 

From  such  evidence  as  is  before  us,  and  from  the  charge  of  the 
jury,  however,  it  appears  that  the  car  had  not  come  to  a  full  stop, 
and  the  case  was  tried  and  presented  to  the  jury  upon  the  theory 
that  the  car  had  not  fully  stopped  when  the  plaintiff  atteini)ted 
to  get  on. 

One  portion  of  the  charge  claimed  to  be  erroneous  is  in  the 
following  language: 

'VAnd  this  brings  me  to  the  duty  of  the  defendant  company  in 
this  instance,  and  the  correlative  duty  of  the  plaintiff,  for  the 
right  to  recover  for  injuries  received  must  rest  upon  the  fact  that 
the  defendant  violated  some  duty  it  owed  to  the  plaintiff.  The 
duty  of  the  defendant  in  this  respect  to  the  plaintiff  was,  if  it 
stopped  the  car  or  brought  it  to  such  a  slow  rate  of  speed  as  to 
he  an  invitation  for  the  plaintiff  to  board,  or  attempt  to  board  the 
ear,  then  it  was  the  duty  of  the  defendant,  in  the  exercise  of  rea- 
sonable care,  to  keep  the  car  in  that  condition  long  enough  so 
that  the  plaintiff,  in  the  exercise  of  rea8ona])le  care,  might  with 
safety  board  the  car.'' 

One  objection  urged  against  this  part  of  the  charge  is  that  it 
I  night  and  did  lead  the  jury  to  believe  that  after  holding  the  car 
the  length  of  tune  sufficient  to  permit  the  plaintiff,  with  ordinary 
•are,  to  get  safely  on  the  car,  without  regard  to  any  position  of 
danger  he  might  be  in  at  the  time,  it  would  not  be  negligence  to 
start  the  car  and  throw  him  off. 

If  the  evidence  were  such  as  to  show  knowledge  of  a  dangerous 
position  on  the  part  of  the  plaintiff,  chargeable  to  those  o])erat- 
ing  the  car,  this  argument  would  have  greater  weight  than  in  this 
case,  with  such  evidence  as  is  before  us.  We  do  not  think  the  jury 
could  have  been  misled  in  the  manner  suggested  by  the  language 
f|UOted. 

Another  objection  to  this  pirt  of  the  charge,  in  connection 
with  other  language  in  which  the  court  defined  negligence,  is  that 
the  duty  of  the  defendant  company  toward  the  plaintiff,  and  the 
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degree  of  care  required  of  the  defendant  are  not  correctly 
stated. 

The  definition  of  **  negligence/ '  to  which  exception  is  taken, 
follows  the  court's  instructions  concerning  what  acts  of  the 
plaintiff  could  render  him  guilty  of  negligence  so  as  to  defeat 
any  recovery.  The  language  of  the  definition  is  as  follows : 

'*I  have  used  the  words  *  negligence'  and  'negligently.' 
**Now,  *  negligence'  means  simply  the  want  of  ordinary  care 
under  the  circumstances  surrounding  that  particular  case  and 
the  transaction  in  question,  and  *  negligently '  simply  means  do- 
ing an  act  in  such  a  manner  that  it  lacks  the  care  which  men  of 
ordinary  prudence  and  foresight  use  in  their  everyday  affairs  of 
life  under  the  same  or  similar  circumstances." 

This  definition,  immediately  following  the  court's  discussion 
of  what  would  be  negligence  in  the  plaintiff,  refers  to  that  negli- 
gence and  is  a  correct  definition. 

Even  if  this  were  not  so,  the  court,  in  the  other  part  of  the 
charge  first  (pioted,  in  clear  terms  instructed  the  jury,  that  it 
was  the  duty  of  the  defendant,  if  it  stopped  the  car,  or  brought 
it  to  such  a  slow  rate  of  speed  as  to  l3e  an  invitation  for  the 
plaintiff  to  board,  or  attempt  to  Iward  the  car,  to  keep  the  car  in 
that  condition  long  enough  so  that  the  plaintiff,  in  the  exercise 
of  reasonable  care,  might  with  safety  board  the  car. 

This  instruction  was  a  correct  statement  of  the  defendant's 
duty  toward  the  plaintiff,  and  the  inclusion  of  the  words  **in  the 
exercise  of  reasonable  care/'  does  not  in  any  way  modify  the 
duty  as  charged. 

If  a  correct  concrete  rule  of  conduct  is  laid  down  to  govern  the 
particular  case,  it  is  of  no  importance  whether  the  observance  of 
the  rule  is  ascribed  to  the  exercise  of  reasonable  care  or  the  high- 
est degree  of  care.  The  jury  were  properly  instructed  on  the 
subject  of  the  defendant's  duty  toward  the  plaintiff,  and  the  ex- 
ercise of  the  hijrhcst  degree  of  care  by  the  defendant  required 
the  observance  of  no  other  or  greater  duty  than  that  laid  down 
bv  tile  trial  court  in  the  instructions  under  consideration.  There 
was  therefore  no  error  in  this  regard. 

Complaint  is  also  made  of  the  instructions  to  the  jury  on  th- 
subject  of  the  effect  of  the  act  of  one  who  attempts  to  get  on  a 
moving  car. 
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On  this  subject  the  court  said : 

"The  fact  that  a  car  does  not  stop  at  a  regular  stop  is  not  an 
act  of  negligence  upon  which  recovery  can  be  had,  and  if  one  un- 
dertakes to  get  on  a  moving  car,  he  assumes  such  risks  as  are  in- 
cident thereto,  and  if  he  is  injured,  he  can  not  recover.*' 

Again  the  court  said: 


t  i 


So  if  the  plaintiff  has  failed  to  prove  by  a  preponderance  of 
the  evidence  that  this  car,  at  this  time  after  it  came  around  the 
(*omer  at  East  9th  street  and  Prospect  avenue,  slowed  down  to  a 
standstill  or  to  such  a  slow  rate  of  speed  that  one  standing  there 
ready  to  get  on  the  car  would,  in  the  exercise  of  ordinary  care, 
reasonably  have  supposed  that  the  car  was  stopped  or  just  on  the 
point  of  stopping,  for  the  purpose  of  letting  him  on,  or  in  other 
words,  inviting  him  to  get  on  the  car,  he  can  not  recover,  and 
your  verdict  must  be  for  the  defendant.'* 

In  one  of  the  requests  of  the  defendant  given  by  the  court,  it 
was  said : 

*Mf  you  find  that  the  car  was  going  at  the  rate  of  from  four  to 
five  miles  an  hour  at  the  time  the  plaintiff  attempted  to  board 
the  same,  there  can  be  no  recovery  in  this  case  and  your  verdict 
must  be  for  the  defendant." 

The  objection  urged  against  these  instructions  is  that  they 
i'jave  out  the  question  of  negligence  on  the  part  of  the  defendant 
and  the  question  of  proximate  cause. 

Both  the  defendant's  negligence  and  the  subject  of  proximate 
cause  are,  however,  dealt  with  in  other  parts  of  the  charge.  The 
instructions  embody  correct  principles  of  law  and  must  be  read 
iii  connection  with  what  was  said  by  the  court  in  other  places  on 
the  subjects  mentioned.  They  are  sustained  by  The  Ohio  Central 
Traction  Co.  v.  Mateer,  12  C.C.(N.S.),  327,  affirmed  without  re 
port  in  Matecr  v.  The  Ohio  Central  Traction  Co.,  81  0.  S.,  494, 
where  it  was  held : 

*  *  A  judgment  for  damages  in  favor  of  an  intending  passenger 
who  was  injured  in  an  attempt  to  board  a  car  is  not  sup- 
ported by  the  evidence,  where  it  appears  that  the  attempt  to 
board  the  car  was  made  and  the  injury  occurred  before  the  car 
had  been  brought  to  a  standstill." 
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The  charge  in  this  case  considered  as  a  whole,  in  our  opinion, 
properly  instructed  the  jury  as  to  the  rights  and  duties  of  the 
parties  to  the  action,  and  correctly  stated  the  law  applicable  to 
the  facts. 

We  find  no  error  in  the  record  prejudicial  to  the  plaintiff  in 
error,  and  the  judgment  of  the  court  of  common  pleas  is  affirmed. 


ACTION  ON  BOND  TO  SECURE  PERFORMANCE  OF  CONTRACT. 

Circuit  CourlM)f  Summit  County. 

J.  B.  Waight  v.  J.  F.  Adamson  and  T.  H.  Cl.vbk. 

Decided,  April  15,  1912. 

Fraudulent  Representations — Knowledge  of  Plaintiff  as  to  Falsity. 

In  an  action  on  a  bond  where  a  defense  is  that  the  defendant  was  in- 
duced to  sign  the  bond  by  reason  of  false  statements  made  by 
plaintiff  or  by  another  with  his  knowledge  and  acquiescence,  it  is 
error  to  charge  the  jury  that  in  order  to  make  good  his  defense  the 
defendant  must  prove  not  only  that  the  statements  were  made, 
were  false,  were  believed  and  acted  upon  by  the  defendant,  but 
also  that  the  plaintiff  at  the  time  he  made  them  or  acquiesced  in 
their  being  made,  knew  them  to  be  false. 

Marvin,  J.;  Winch,  J.,  and  Niman,  J.,  concur. 

The  issues  in  this  case  are  admirably  stated  in  the  charge  made 
on  the  trial  in  the  court  of  common  pleas. 
From  this  charge  we  read: 

'*Thi8  action  is  against  the  defendants  to  recover  the  sum 
of  $1,531.63  on  a  certain  bond,  which  is  in  evidence  in  this  case, 
which  was  given  to  secure  the  performance  by  the  defendant 
Clark  of  the  terms  of  a  contract  of  sale  made  between  the  plaint- 
iff and  said  Clark. 

*'This  contract  is  also  in  evidence.  The  defendant  Clark, 
though  duly  served  with  process,  has  failed  to  answer  or  other- 
wise^ plead,  and  has  thereby  confessed  the  truth  of  plaintiff's 
allegations  so  far  as  he  is  concerned,  and  your  verdict  will  nec- 
essarily be  for  plaintiff  as  against  Clark. 

**The  defendant  Waight  admits  the  execution  of  the  bond, 
but  defends  against  liability  therein  upon  two  grounds,  namely: 
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'*!.  That  the  bond  was  put  into  the  custody  of  Clark  upon 
the  express  stipulation  and  condition  that  it  was  not  to  be  de- 
livered to  plaintiif  until  certain  parties  had  been  secured  by 
contract  to  put  the  capital  into  the  business  in  which  Clark  and 
the  plaintiff  were  then  engaged^  necessary  to  run  the  same,  other- 
wise Clark  was  to  hold  the  bond  and  destroy  the  same  or  return 
it  to  Waight,  and  the  plaintiff  knew  of  these  stipulations  and 
conditions  and  received  the  bond  when  Clark  wrongfully  and 
without  right  and  authority  delivered  the  same  to  him. 

**2.  That  he  was  induced  to  execute  said  bond  by  the  false 
representations  and  statements  made  by  plaintiff  and  said  Clark, 
as  to  the  condition  of  the  business  then  conducted  by  them,  their 
assets,  debts  and  profits. 

''Now,  the  admissions  in  the  pleadings  and  undisputed  facts 
show  that  plaintiff  and  Clark  were  carrying  on  a  lumber  and 
coal  business  in  Akron  as  partners  under  the  name  of  the  Peo- 
ples Lumber  &  Coal  Company;  that  on  August  27,  1910,  Clark 
bought  the  plaintiff's  interest  in  said  partnership  and  said  pur- 
chase was  evidenced  by  the  written  bill  of  sale  and  contract  in 
evidence;  that  by  said  agreement  Clark  was  to  pay  plaintiff 
$1,351.63  on  or  before  September  12,  1910,  to  assume  and  pay 
the  liabilities  of  the  firm,  except  one  debt  especially  mentioned, 
and  to  furnish  a  bond  to  secure  the  performance  of  his  part  of 
that  contract  of  sale;  that  the  bond  in  evidence  in  this  case  was 
delivered  by  Clark  to  the  plaintiff. 

''Among  other  things  the  bond,  by  its  terms,  bound  the  two 
signers  thereof,  the  defendants  in  this  cause,  to  the  payment  of 
the  said  $1,351.63. 

*  *  The  admission  of  the  execution  of  the  bond  and  the  plea  of 
the  defendant  Waight  of  avoidance  of  liability  thereunder,  puts 
the  burden  upon  him  of  showing  by  a  preponderance  of  the  evi- 
dence that  he  is  not  liable  for  the  reasons  alleged  in  his  answer.'* 

This  is  followed  in  the  charge  by  a  true  statement  of  the  law 
as  to  the  first  defense. 

As  to  the  second  defense,  the  court  used  this  language: 

**  Under  the  second  defense,  in  order  to  avoid  liability  it  has 
been  essential  that  the  defendant  Waight  shall  have  proven  by 
a  preponderance  of  the  evidence,  that  plaintiff  made  false  state- 
ments and  represntations,  or  allowed  Clark  to  make  them  to  de- 
fendant ill  his  presence  and  with  his  acquiescence  and  consent, 
as  to  the  condition  of  the  business  being  conducted  by  them 
under  the  firm  name  of  the  Peoples  Lumber  &  Coal  Company, 
their  debts,  assets,  profits  and  other  matters  affecting  the  finan- 
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cial  condition  of  the  firm  and  its  members,  that  there  were  ma- 
terial fn<*ts  bearing  directly  upon  the  transaction  culminating 
ultimately  in  the  giving  of  the  bond  in  question,  that  plaintiff 
knew  the  statements  to  be  false,  that  defendant  Waight  believed 
the  statements  and  representations  to  be  true  and  acted  upon 
them,  and  that  the  plaintiff  made  the  representations  with  in- 
tent  that  they  should  be  acted  upon,  or  acquiesced  in  and  con- 
sented to  the  making  of  the  same  by  Clark,  with  intent  that 
Waight  should  act  upon  them.  Failing  to  prove  these  by  a  pre- 
ponderance of  the  evidence,  defendant  Waight  must  fail  on  his 
second  defense.  If  he  has  established  them  by  a  preponderance 
of  the  evidence,  then  upon  that  defense  you  should  not  return 
u  verdict  against  Waight.'' 

Again  the  court  said : 

**  There  is  fraudulent  intent  if  a  man,  either  with  a  view  of 
benefitting  himself  or  misleading  another  into  a  course  of  action, 
makes  a  representation  which  he  knows  is  false  or  does  not  be- 
lieve to  be  true." 

We  regard  this  part  of  the  charge  as  containing  error  prejudi- 
cial to  the  plaintiff  in  error. 

The  evidence  tended  to  show  that  Adamson  knew  what  the 
statements  contained  in  the  contract,  attached  to  the  bond,  were. 
Indeed,  when  he  accepted  the  bond,  he  accepted  it  with  the  con- 
tract attached — the  contract  signed  by  both  himself  and  Mr. 
Clark — and  he  knew,  therefore,  at  the  time  he  accepted  the  bond, 
what  representations  had  been  made  to  Clark  as  to  the  property 
which  Clark  was  buying  and  the  indebtedness  of  the  company 
which  was  being  assumed  by  Clark.  If  these  representations  as 
contained  in  that  contract  were  not  true,  even  though  Adamson 
did  not  know  that  they  were  not  true,  if  they  were  relied  on  by 
Waight  and  he  was  induced  by  them  to  sign  the  bond,  which  he 
would  not  have  signed  but  for  such  representations,  he  was  en- 
titled to  his  second  defense.  This  is  borne  out  by  the  case  of 
Mulvey  v.  King,  39  0.  S.,  491.    The  syllabus  reads: 

''Where  a  person  by  means  of  false  representations  of  facts 
materially  affecting  the  identity  and  value  of  certain  real  estate, 
induces  another  to  enter  into  a  contract  for  the  purchase  thereof, 
upon  the  faith  of  such  representations,  and  upon  which  he  was 
justified  in  relying,  the  purchaser  may,  in  an  action  brought  by 
the  vendor  for  the  purchase  price,  recoup  the  damages  which  he 
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has  sustained  by  reason  of  such  false  representations,  although 
the  vendor  believed  them  to  be  true  when  made,  and  had  good 
reason  for  so  believing.'' 

Judge  Upson,  in  the  opinion  in  this  ease  at  pages  594  and  595, 
uses  this  language: 

""  It  may  be  considered  as  well  settled  in  this  state  by  the  cases 
above  cited,  that  an  action  for  damages  caused  by  misrepre- 
sentation can  not  ordinarily  be  maintained,  without  proof  of 
actual  fraud,  or  such  gross  negligence  as  amounts  to  fraud. 
When,  however,  a  person  claims  the  benefit  of  a  contract  into 
which  he  has  induced  another  to  enter  by  means  of  misrepre- 
sentations, however  honestly  made,  the  same  principles  can  not 
be  applied.  It  is  then  only  necessary  to  prove  that  the  repre- 
sentation was  material  and  substantial,  sheeting  the  identity, 
value  or  character  of  the  subject-matter  of  the  contract,  that  it 
was  false,  that  the  other  party  had  a  right  to  rely  upon  it,  and 
that  he  was  induced  by  it  to  make  the  contract,  in  order  to  en- 
title him  to  relief  either  by  rescission  of  the  contract  or  by  re- 
coupment in  a  suit  brought  to  enforce  it. 
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We  find  no  other  error  in  the  proceeding  which  would  justify 
a  reversal. 

The  claim  made  that  the  giving  of  a  note  by  Clark  to  Adamson 
for  $250  as  an  additional  amount  to  be  paid  for  Adamson 's  in- 
terest in  the  business  might  raise  doubt  in  our  minds,  were  it 
not  for  the  case  of  Stuts,  Admr.,  v.  Strayer,  Admr.,  60  0.  S., 
384.  That  case  seems  exactly  in  point,  and  it  was  there  held  that 
the  giving  of  the  additional  note  was  not  an  alteration  of  the  con- 
tract on  which  the  party  became  a  surety. 

We  reach  the  result  that  the  judgment  must  be  reversed  for 
error  in  the  charge  as  hereinbefore  pointed  out. 
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BREACH  OF  DUTY  OP  MASTER  TOWARD  SERVANT. 

Court  of  Appeals  for  Lucas  County. 
Brown,  Administrator,  v.  Dusha. 

Decided,  January  11,  1913. 

Employer  and  Employee — Furnishing  Visc^ious  Horse — Resulting  in 
Death  of  Its  Driver — Verdict  Finding  One  Not  an  Employee  Will 
Not  he  Reversed,  When — Inference  that  Deceased  Was  Not  an  Em- 
ployee Raised  hy  the  General  Verdict. 

1.  In  an  action  to  recover  damages  for  the  death  of  one  who  is  alleged 

to  have  been  in  the  employment  of  the  defendant  and  to  have  met 
his  death  hy  the  negligence  of  the  defendant,  the  claimed  breach 
of  duty  being  the  furnishing  the  employee  with  a  viscious  horse  to 
drive  in  the  performance  of  his  work  without  informing  him  of  its 
dangerous  character,  the  action  is  based  on  the  breach  of  a  duty 
which  the  master  owes  to  his  servant  as  such,  and  it  is  not  a  duty 
owing  to  a  mere  volunteer. 

2.  Where,  in  such  case,  the  bill  of  exceptions  contains  all  of  the  evi- 

dence and  would  justify  a  finding  by  the  jury  that  the  deceased  was 
not  an  employee,  and  the  charge  of  the  court  is  free  from  error  on 
that  branch  of  the  case,  a  judgment  for  the  defendant  will  be  af- 
firmed on  the  authority  of  Sites  v.  Haverstick,  23  Ohio  St.,  626. 
and  McAllister  v.  Hartzrii,  60  Ohio  St.,  69,  whether  error  does  or 
does  not  exist  in  a  matter  relating  exclusively  to  another  issue. 

3.  In  such  an  action,  where  the  answer  deries  that  the  deceased  was  an 

employee  and  alleges  contributory  negligence,  and  the  jury  returns 
a  general  verdict  for  the  defendant,  the  inference  arises  that  the 
jury  found  that  the  deceased  was  not  an  employee. 

A.  G.  Duer,  for  plaintiff  in  error. 
Friedman^  Taylor  c&  Foster,  contra. 

Richards,  J. ;  Wildman,  J.,  concurs ;  Kinkade,  J.,  concurs  in 
the  judgment. 

In  the  court  of  common  pleas  the  plaintiff,  Joseph  Brown, 
brought  an  action  as  administrator  of  the  estate  of  Phillip  Zie- 
linski  to  recover  damages  by  reason  of  the  death  of  Zielinski, 
alleged  to  have  been  caused  by  the  negligence  of  the  defendant. 
It  appears  that  Zielinski,  who  was  seventeen  years  of  age,  was 
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driving  a  horse  and  wagon,  the  property  of  James  Dusha,  in  the 
city  of  Toledo  on  August  28,  1911,  working  as  a  huckster.  On 
the  date  named  Zieliuski  was  kicked  in  the  abdomen  by  the  horse 
and  died  soon  thereafter.  The  case  was  tried  to  a  jury  and  re- 
sulted in  a  general  verdict  in  favor  of  the  defendant.  The  peti- 
tion alleged  substantially  that  the  defendant  was  the  owner  of  a 
horse  and  wagon  which  he  used  in  delivering  vegetables  and 
other  products  as  a  huckster  and  that  he  loaded  the  wagon  on 
August  28,  1911,  with  fruit  and  vegetables  and  employed  Zie- 
linski  to  drive  the  horse,  which  was  attached  to  the  wagon,  for 
the  purpose  of  selling  and  delivering  said  vegetables  and  other 
products  to  the  customers  of  the  defendant.  The  plaintiff  al- 
leges that  the  horse,  as  defendant  (new,  was  vicious  and  danger- 
ous to  drive  and  that  it  was  dangerous  for  any  person  to  sit  on 
the  wagon  at  the  place  provided  by  the  defendant,  after  the 
wagon  was  so  loaded,  and  that  Zielinski  did  not  know  that  it 
was  dangerous  for  him  to  sit  in  the  place  provided  for  him  by 
the  defendant.  The  petition  charged  that  defendant  was  aware 
of  Zielinski 's  ignorance  of  such  fact,  failed  to  inform  him  or 
provide  a  kicking-strap  for  the  horse  and  failed  to  provide  Zie- 
linski with  a  safe  place  in  which  to  sit  while  driving  the  horse. 

The  defendant  in  his  answer  denies  that  Zielinski  was  in  his 
employment  on  the  occasion  in  question,  denies  all  negligence 
and  avers  that  Zielinski  himself  was  guilty  of  negligence  which 
directly  contributed  to  his  death. 

Numerous  errors  are  assigned  by  the  plaintiff,  but  in  the  view 
we  take  of  the  case  it  will  not  be  necessary  to  consider  in  detail 
all  of  them.  It  will  be  seen  from  the  pleadings  that  there  were 
at  least  three  issues  in  the  case,  namely,  a  denial  that  Zielinski 
was  on  the  occasion  in  question  in  the  employment  of  Dusha,  the 
negligence  of  Dusha  and  the  contributory  negligence  of  Zie- 
linski. The  verdict,  being  general  in  form,  amounts  to  a  finding 
on  all  the  issues  in  favor  of  the  defendant,  Dusha.  We  are  au- 
thorized, therefore,  to  infer  that  the  jury  found  from  the  evi- 
dence that  Zielinski  on  the  occasion  in  question  was  not  a  serv- 
ant of  Dusha.  The  trial  court  in  the  general  charge  said  to  the 
jury  in  substance  that  if  they  found  that  Zielinski  was  not  at 
the  time  a  servant  of  Dusha  and  was  not  working  for  Dusha  then 
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the  plaintiff  could  not  recover,  and  this  charge,  it  is  insisted,  is 
such  prejudicial  error  as  requires  a  reversal  of  the  judgment. 
It  is  argued  on  behalf  of  the  plaintiff  that  the  averment  of  the 
employment  of  Zielinski  by  Dusha  is  an  immaterial  allegation, 
and  that  other  allegations  of  the  petition  are  sufficient  to  war- 
rant a  judgment  in  the  plaintiff's  favor  if  those  allegations  are 
sustained  by  the  evidence. 

A  careful  examination  of  the  allegations  of  negligence  con- 
tained in  the  petition  disclosed  the  following:  First,  that  the 
defendant  owned  a  vicious  horse  which  he  used  in  delivering 
vegetables  and  other  products,  by  reason  of  which  it  was  unsafe 
to  sit  on  the  wagon  in  the  place  provided ;  second,  that  defend- 
ant knew  the  horse  was  vicious,  or  would,  by  the  exercise  of  ordi- 
nary care,  have  known  it,  and  that  the  decedent  did  not  know 
that  fact;  tliirdj  that  the  defendant  failed  to  inform  Zielinski 
that  that  horse  was  vicious  or  that  it  was  dangerous  to  sit  on  the 
wagon,  failed  to  provide  a  kicking-gtrap  and  failed  to  provide  a 
safe  place  to  work.  Of  course,  if  the  jury  found  from  the  evi- 
dence that  Zielinski  was  not  employed  on  the  occasion  in  ques- 
tion, by  the  defendant,  then  it  is  clear  that  the  defendant  owed 
him  no  duty  to  give  him  information  of  the  vicious  character  of 
the  horse  or  that  it  w^as  dangerous  to  sit  on  the  wagon,  and  owed 
him  no  duty  to  provide  a  safe  place  to  work.  The  whole  case,  as 
set  forth  in  the  petition  and  as  developed  by  the  evidence  of- 
fered by  the  plaintiff,  rests  on  the  breach  of  duty  to  use  ordi- 
nary care  for  the  safety  of  an  employee.  The  breach  of  duty 
which  is  alleged  is  the  breach  of  that  duty  which  the  defendant 
owed  to  Zielinski,  if  Zielinski  were  his  servant,  that  is,  to  in- 
form him  that  the  horse  was  vicious,  that  it  was  unsafe  to  sit  on 
the  wagon  in  the  place  provided  and  the  duty  to  exercise  ordi- 
nary care  to  provide  a  safe  place  for  the  servant  to  work.  It 
will  be  noted  that  no  application  to  amend  the  petition  was  at 
any  time  made,  and  whatever  might  be  the  law,  if  the  petition 
had  been  amended  in  any  respect,  it  is  certain  that  the  right  of 
the  plaintiff  to  recover  can  only  be  based  upon  the  allegations  of 
negligence  as  contained  in  the  petition.  The  duty  mentioned  is 
not  one  owing  to  a  stranger,  a  mere  volunteer.  The  petition  eon- 
tains  no  charge  of  negligently  keeping  a  vicious  animal  in  a  pub- 
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lie  place  or  in  a  highway  where  people  were  accustomed  to  pass, 
as  in  Hayes  v.  Smith,  62  Ohio  St.,  161,  nor  does  it  contain  alle- 
gations sufficient  to  bring  the  case  within  the  rule  laid  down  in 
Pennsylvania  Rd,  Co.  v.  Snyder,  55  Ohio  St.,  342.  It  is  simply 
a  case  where  the  pleader  charged  Dusha  with  the  breach  of  cer- 
tain duties  which  he  owed  as  master  to  his  servant  Zielinski,  and 
therefore  it  was  highly  important  that  the  evidence  should  es- 
tablish the  fact  that  Zielinski  was  in  truth  on  this  occasion  an 
employee  of  Dusha.  The  case  is  controlled  by  the  same  principle 
that  was  applied  in  B.  d:  O.  S.  W.  Ry,  Co,  v.  Cox,  Admr.,  66 
Ohio  St.,  276.  The  court  in  that  case,  speaking  through  Shauck, 
J.,  say,  on  page  288 : 

*' There  being  in  the  present  case  neither  allegation  nor  evi- 
dence that  the  fatal  injuries  were  inflicted  wilfully  or  intention- 
ally, there  can  be  no  recovery  unless  there  existed  between  the 
decedent  and  the  company  a  relation  which  imposed  upon  it  the 
duty  of  exercising  care  toward  him.  Although  it  was  alleged  in 
the  petition  that  he  was  at  the  time  of  the  accident  in  the  serv- 
ice of  the  company  and  traveling  on  a  freight  train  in  obedience 
to  its  orders,  the  allegation  was  denied  in  the  answer  and  re- 
futed by  the  testimony  of  the  plaintiff  herself." 

In  the  case  at  bar  the  allegation  was  denied  in  the  answer  and 
the  denial  was  evidently  sustained  by  the  jury  in  its  general 
verdict  in  favor  of  the  defendant.  The  case  but  illustrates  the 
principle  so  often  announced  that  in  the  absence  of  wilfulness 
there  can  be  no  actionable  negligence,  unless  the  duty  is  one 
which  is  created  by  contract  or  by  operation  of  law.  We  find  no 
error  in  the  charge  of  the  court  upon  the  matter  to  which  refer- 
ence has  just  been  made. 

The  case  is  one  which  is  peculiarly  within  the  rule  applied  in 
Sites  V.  Haverstick,  23  Ohio  St.,  626,  and  McAllister  v.  Hartzell, 
60  Ohio  St.,  69.  In  the  latter  case  the  court  say,  on  page  95, 
that: 

*  *  It  is  the  settled  law  in  this  state  in  a  case  where  the  issues 
are  such  that  a  finding  of  either  in  favor  of  the  successful  party 
entitles  him  to  the  judgment  rendered,  the  judgment  should  not 
be  reversed  for  error  in  the  instructions  to  the  jury  relating  ex- 
clusively to  the  other  issue.'' 
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It  is  insisted  by  the  plaintiff  that  the  court  erred  in  other  por- 
tions of  the  general  charge,  particularly  in  the  charge  relating 
to  contributory  negligence,  and  in  failing  to  charge  the  jury  on 
the  law  of  comparative  negligence  in  accordance  with  Sections 
6243  to  6245-1,  inclusive,  General  Code.  It  is  not  necessary  to 
determine  whether  the  sections  to  which  reference  has  been  made 
are  applicable  to  this  case,  nor  whether  the  court  erred  in  fail- 
ing to  charge  the  jury  on  the  law  of  comparative  negligence,  for 
if  any  such  error  were  committed  it  would  justify  a  reversal 
in  view  of  the  law  as  stated  in  the  cases  just  cited. 

It  is  further  claimed  that  the  trial  court  erred  in  failing  to 
grant  a  new  trial  on  the  ground  of  newly-discovered  evidence. 
It  is  sufficient  to  say  on  this  subject  that  the  newly-discovered 
evidence  set  forth  in  the  bill  of  exceptions  is  not  of  such  a  char- 
acter as  would  have  required  a  different  verdict,  and  for  that 
reason  it  is  insufficient  as  a  basis  on  which  to  grant  a  new  trial. 

Finding  no  error  justifying  a  reversal,  the  judgment  of  the 
court  of  common  pleas  will  be  affirmed. 


INJURY  SUFFERED  AFTER  ACCEPTINC  EMPLOYMENT  BUT 

BEFORE  BEdNNINC  WORK. 

Court  of  Appeals  for  Stark  County. 

Robert  K.  McDowell  v.  Thora  Kathryn  Larson. 

Decided,  February  Term,  1914. 

Master  and  Servant — Relation  Held  to  Exist  Although  Work  Had  Not 
Begun — Plaintiff  Relieved  of  Negligence  by  Action  of  DefendanfM 
Agent. 

A  young  woman  was  sent  for  to  take  a  place  in  a  laundry  and  begin 
work  at  once.  She  donned  her  working  clothes  and  accompanied 
the  messenger  back  to  the  laundry.  They  entered  the  premisee 
through  the  engine  room,  where  the  young  woman  stepped  into  a 
sunken  barrel  filled  with  boiling  water,  which  was  uncovered  and 
of  the  existence  of  which  she  had  no  knowledge.  The  proprietor 
of  the  laundry  provided  medical  attendance  for  her  and  after  her 
recovery  took  her  back  into  his  employ.    Held: 
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1.  That  the  relation  of  master  and  servant  existed  and  she  was  not  a 

trespasser. 

2.  That  the  verdict  of  the  Jury  in  her  favor  was  not  inconsistent  with 

their  answer  of  "yes"  to  interrogatory  as  to  whether  a  safe  and 
convenient  entrance  was  furnished  employees  of  the  laundry. 

3.  I'hat  the  burden  of  proof  as  to  the  circumstances  existing  at  the 

time  of  her  injury  was  upon  the  plaintiff  below,  and  the  jury  hav- 
ing found  in  her  favor,  judgment  should  not  be  disturbed. 

Bow,  Amemmn  &  Mills,  for  plaintiff  in  error. 
J.  A.  Jeffers  and  J.  W.  Craine,  contra. 

Shields,  J. ;  Vooriiees,  J.,  .ind  Powell,  J.,  concur. 

This  is  a  proceeding  in  error  brought  to  reverse  the  judg- 
ment of  the  court  of  common  pleas,  rendered  in  an  action 
brought  by  Thora  Kathryn  Larson,  defendant  in  error,  plaintiff 
below,  for  personal  injuries  caused  as  she  claims  by  the  negli- 
gence of  the  plaintiff  in  error,  defendant  below. 

In  her  amended  petition  filed  in  the  court  below  the  plaintiff 
alleged,  in  substance,  that  on  the  19th  day  of  December,  1912, 
she  was  employed  by  the  defendant  as  an  operative  in  hia 
laundry  in  the  city  of  Canton,  Ohio,  and  after  entering  said 
laundry  for  the  purpose  of  beginning  her  duties  therein  and 
while  in  the  course  of  her  employment  she  was  passing  over  a 
brick  walk  intended  for  the  use  of  the  employees  of  the  defend- 
ant in  said  laundry,  and  when  at  a  point  near  the  boiler  room 
thereof  she  stepped  with  her  left  foot  and  leg  into  an  uncovered 
barrel  filled  with  boiling  water,  which  said  barrel  was  sunken 
into  the  earth  at  said  point  in  said  walk  so  that  the  top  thereof 
was  practically  even  with  the  surface  of  said  walk.  She  further 
alleged  that  in  so  doing  she  was  seriously  and  permanently  in- 
jured as  is  more  particularly  described  in  said  petition.  That 
at  the  time  of  the  happening  of  said  accident  she  did  not  know 
of  the  existence  of  said  barrel  of  water  in  said  walk,  and  that 
said  accident  oocurred  by  reason  of  the  carelessness  and  negli- 
gence of  the  defendant  in  not  having  said  walk  properly  lighted 
where  said  barrel  was  located,  and  not  having  a  suitable  cover- 
ing over  the  top  thereof,  and  in  placing  said  barrel  in  said 


816  COURT  OP  APPEALS. 

McDowell  V.  LATSon.  [Vol.  20  (N.S.) 

walk  at  the  place  and  in  the  manner  described  and  in  failing 
to  notify  the  plaintiff  of  the  existence  of  said  barrel. 

It  is  further  alleged  that  at  said  time  the  defendant  employed 
five  or  more  workmen,  or  operatives,  regularly  in  his  said 
laundry  business,  and  that  he  had  not  at  said  time  paid  into 
the  state  insurance  fund  the  premiums  provided  for  in  what  is 
known  as  the  employers'  liability  act,  passed  by  the  Legislature 
of  Ohio,  May  1,  1911,  and  found  in  Ohio  Laws,  Vol.  102,  pages 
522  to  533  inclusive. 

The  plaintiff  averred  that  by  reason  of  said  injuries  ao  re- 
ceived she  suffered  loss  of  wages  in  the  sum  of  $56,  and  that  in 
the  future  she  will  be  unable  to  earn  more  than  half  what  she 
would  have  been  able  to  earn  but  for  said  injuries;  all  to  her 
damage  in  the  sum  of  ten  thousand  dollars,  for  which  she  prays 
judgment. 

To  this  amended  petition  the  defendant  filed  an  amended  an- 
swer, admitting  that  the  plaintiff,  on  the  19th  day  of  December, 
1912,  stepped  into  a  barrel  of  heated  water  in  the  boiler  room 
of  his  place  of  business  known  as  the  Columbia  Laundry,  and 
that  as  a  result  thereof  she  sustained  some  injuries,  but  denies 
that  she  was  injured  to  the  extent  claimed  by  her  in  her  said 
amended  petition.  He  further  avers  in  said  amended  answer 
that  at  the  time  when  plaintiff  stepped  into  said  barrel  of  hot 
water  she  was  not  in  his  employment  in  his  said  laundry,  and 
had  no  right  whatever  to  be  in  said  engine  or  boiler  room  where 
said  barrel  of  water  was  located,  and  avers  the  fact  to  be  that 
said  plaintiff  was  a  trespasser  at  said  time  and  whatever  in- 
juries she  sustained  were  caused  by  her  carelessness  and  negli- 
gence in  coming  into  said  boiler  room  and  in  stepping  into  said 
barrel  of  water  after  she  had  been  warned  of  the  existence  and 
presence  of  said  barrel  of  water. 

The  defendant  denies  that  the  act  passed  by  the  Legislature  of 
Ohio,  May  31,  1911,  known  as  the  employers'* liability  act,  was 
in  force  and  effect  at  the  time  when  the  plaintiff  received  h^r 
said  injuries,  and  that  he  is  entitled  to  all  of  the  defenses  he 
had  previous  to  the  passage  of  said  act.    The  defendant  denies 


COURT  OP  APPEALS.  817 


1914.]  Stark  County. 

all  the  other  allegations  in  said  amended  petition  not  expressly 
admitted  to  be  true. 

Upon  the  issues  thus  made  by  the  foregoing  pleadings,  said 
cause  was  submitted  to  a  jury,  resulting  in  a  verdict  in  favor 
of  the  plaintiff  for  the  Sum  of  $800.  A  motion  for  a  new  trial 
having  been  overruled,  judgment  was  entered  on  said  verdict. 
A  bill  of  exceptions  was  taken,  containing  all  the  evidence  of- 
fered upon  the  trial,  including  the  charge  of  the  trial  court, 
and  said  cause  was  brought  before  this  court  upon  a  petition  in 
error  for  review  and  for  the  reversal  of  said  judgment  of  said 
court  of  common  pleas. 

Said  petition  in  error  contains  numerous  grounds  of  error 
alleged  for  the  reversal  of  said  judgment,  and  while  not  waiv- 
ing any,  counsel  for  plaintiff  in  error  specially  urged  upon 
this  court  the  following  grounds  of  error : 

1st.  That  the  court  below  erred  in  overruling  the  motion  of 
plaintiff  in  error  for  a  judgment  in  his  favor  notwithstanding 
the  verdict  of  the  jury. 

2d.  That  said  court  erred  in  overruling  the  motion  of  the 
plaintiff  in  error  to  arrest  said  cause  from  the  jury  and  direct 
a  verdict  in  favor  of  the  plaintiff  in  error  at  the  conclusion  of 
plaintiff's  case  and  at  the  conclusion  of  the  entire  case. 

3d.  That  said  coui't  erred  in  its  refusal  to  give  certain  re- 
quests made  by  the  plaintiff  in  error  in  its  charge  to  the  jury, 
and  in  giving  certain  requests  on  the  part  of  the  plaintiff  in 
error  in  its  charge  to  the  jury. 

4th.    That  said  court  erred  in  its  charge  to  the  jury. 

5th.  That  the  verdict  of  the  jury  is  against  the  manifest 
weight  of  the  evidence  and  is  contrary  to  law. 

Was  the  general  verdict  inconsistent  with  the  special  find- 
ings? It  appears  that  the  defendant  moved  for  judgment  in 
his  favor  upon  the  special  findings  of  the  jury,  notwithstanding 
the  general  verdict,  which  motion  was  overruled  by  the  court, 
and  this  action  of  said  court  is  the  first  assignment  of  error 
complained  of. 
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The  interrogatories  submitted  by  the  defendant  below  to  be 
answered  by  the  jury,  and  which  were  answered,  were  the  follow- 
ing: 

*'No.  1.  Question:  Did  the  defendant  furnish  to  his  em- 
ployees a  reasonably  safe  and  convenient  way  of  entering  his 
laundry?"    Answer:   **Yes." 

**No.  2.  Question:  If  you  answer  the  above  interrogatory 
in  the  affirmative,  then  was  plaintiff  pursuing  the  way  so  fur- 
nished when  she  met  with  the  injury  complained  of?"  Answer: 
**No,  the  agent  did  not  take  her  that  way." 

*'No.  3.  Question:  Was  plaintiff  an  employee  of  defendant 
at  the  time  of  the  injury?"     Answer:  **Yes." 

**No.  4.  Question:  If  you  answer  the  interrogatory  last 
above  in  the  affirmative,  then  was  she  engaged  in  the  due  course 
of  her  employment  when  injured?"    Answer:  **Yes." 

**No.  5.  Question:  If  you  answer  the  last  above  interroga- 
tory in  the  affirmative,  then  what  employment  was  she  engaged 
in  when  so  injured?"  Answer:  **She  was  answering  their 
call." 

Section  11464  of  the  General  Code,  provides  that: 

**\Vhen  a  special  finding  of  facts  is  inconsistent  with  the 
general  verdict,  the  former  will  control  the  latter  and  the  court 
may  give  judgment  accordingly." 

It  is  claimed  that  the  foregoing  special  findings  of  the  jury 
are  not  consistent  with  the  general  verdict,  and  that  therefore 
the  court  below  erred  in  overruling  the  defendant's  motion  for 
a  verdict  in  his  favor.  The  evidence  in  this  case  shows  that  the 
employees  in  said  laundry  entered  therein  in  more  than  one 
way;  hence  the  answer  by  the  jury  to  the  interrogatory  sub- 
mitted would  not  necessarily  mean  that  the  entrance  to  said 
laundry  through  the  boiler  room  was  a  reasonably  safe  and  con- 
venient way. 

In  David  v.  Turner,  69  0.  S.,  101,  it  is  held: 

'*To  be  inconsistent  with  the  general  verdict,  as  contemplated 
by  Section  5202,  R(ivised  Statutes,  it  must  appear  that  the  spec- 
ial findings  are  irreconcilable  in  a  legal  sense  with  the  general 
verdict;  and  to  justify  the  court  in  setting  aside  or  disregard- 
ing the  general  verdict  on  the  ground  that  it  is  inconsistent  with 
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such  special  findings,  the  conflict  must  be  clear  and  irreconcil- 
able." 

Are  the  special  findings  disclosed  in  this  record  inconsistent 
with  the  general  verdict  under  the  rule  laid  down  in  the  fore- 
going case?  We  can  not  say  that  they  are,  and  for  this  reason 
the  contention  of  the  plaintiff  in  error  in  this  respect  is  not 
sustained. 

It  is  argued  that  the  court  below  erred  in  overruling  the  mo- 
tion of  the  plaintiff  in  error  at  the  conclusion  of  plaintiff's  case, 
and  renewed  and  overruled  at  the  conclusion  of  the  entire  case, 
to  arrest  said  cause  from  the  jury,  and  direct  a  verdict  in  favor 
of  the  plaintiff  in  error.  In  view  of  the  argument  made  by 
counsel  for  the  plaintiff  in  error  to  this  court,  said  motion  was 
undoubtedly  based  upon  the  theory  that  the  defendant  in  error 
was  not  in  the  employ  of  the  plaintiff  in  error  at  the  time  she 
was  injured ;  or  to  state  it  in  legal  phrase,  the  relation  of  master 
and  servant  did  not  then  exist.  That  she  was  injured  in  the 
boiler  room  of  the  laundry,  at  the  time,  in  the  manner  and  to 
the  extent  alleged  in  her  petition,  is  fully  borne  out  by  the 
evidence ;  but  the  plaintiff  in  error  claimed  that  she  was  not  in 
his  employ  and  that  she  was  a  trespasser  in  said  boiler  room  at 
said  time;  that  her  injuries  were  due  to  her  own  carelessness 
and  negligence,  and  that  he  is,  therefore,  in  nowise  liable  for 
her  injuries.    Was  she  a  trespasser  ? 

It  appears  that  one  of  the  girls  in  the  employ  of  the  plaintiff 
in  error  left  his  service  the  morning  of  the  accident,  and  this 
fact  having  come  to  the  knowledge  of  William  Larson,  a  brother 
of  the  defendant  in  error,  who  was  then  employed  in  said  laun- 
dry, he  at  once  applied  to  the  wife  of  the  plaintiff  in  error,  who 
was  authorized  to  and  did  employ  laundry  help,  for  a  position 
for  his  sister,  the  defendant  in  error,  as  shown  by  the  following 
testimony  of  said  William  Larson,  on  page  10  of  the  bill  of  ex- 
ceptions : 

** Question:     And.  what  was  said  between  you  and  Mrs.  Mc- 
Dowell relative  to  the  employment  of  your  sister,  if  anything? 
**  Objection.     Overruled.     Exception. 
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''Answer.  There  was  a  girl  quit  that  morning  and  I  went  up 
and  asked  Mrs.  McDowell  if  she'd  give  my  sister  a  job  now. 
Mrs.  McDowell  said  *Yes;  when  will  she  come  int'  'Monday 
morning. '  She  said :  *  No,  go  and  bring  her  up  right  away  to 
go  to  work;'  which  I  did." 

Carrying  out  Mrs.  McDowell's  instructions,  it  appears  that  the 
witness,  William  Larson,  at  once  went  to  the  home  of  the  de- 
fendant in  error  and  reported  to  her  what  Mrs.  McDowell  had 
said,  and  after  changing  her  apparel,  or,  stating  it  in  the  lan- 
guage of  the  defendant  in  error,  **I  put  on  working  clothes,  so 
I  could  start  to  work  as  soon  as  I  got  there,"  she  then  accom- 
panied her  brother  to  the  laundry,  going  in  a  rear  entrance,  as 
the  evidence  showed,  on  a  brick  walk,  used  by  the  employees  in 
going  to  said  laundry,  and  stepping  into  an  uncovered  barrel 
of  hot  water  received  her  said  injuries.  Under  these  circum- 
stances, was  she  a  trespasser?  The  jury  undoubtedly  found  that 
she  was  not,  and  in  our  judgment  they  were  justified  in  so  find- 
ing, for  her  conduct  showed  that  she  had  accepted  the  position 
tendered  her  by  the  wife  of  the  plaintiff  in  error  through  the 
latter 's  delegated  agent,  William  Larson,  who  it  appears  was 
conducting  her  to  the  place  of  her  employment  at  the  time  she 
received  her  said  injuries.  The  plaintiff  in  error  contends  that 
the  defendant  in  error  wrongfully  entered  said  boiler  room, 
but  the  jury  undoubtedly  found,  and  we  think  properly,  that  she 
was  in  charge  of  and  under  the  direction  of  the  agent  of  the 
plaintiff  in  error.  , 

But  it  is  further  contended  by  the  plaintiff  in  error  that  the 
defendant  in  error  was  not  in  his  employ  at  the  time  the  latter  re- 
ceived her  injuries.  Employment  is  one  of  contract,  express  or 
implied.  If  the  jury  found  that  the  defendant  in  error  ac- 
cepted the  proposition  made  to  her  by  an  agent  of  the  plaintiff  in 
error  to  enter  the  latter 's  employment  and  prepared  to  enter 
upon  said  employment,  and  at  the  time  when  she  received  her  said 
injuries  she  was  upon  the  premises  of  the  plaintiff  in  error,  and 
without  fault  or  negligence  on  her  part  she  was  then  and  there 
injured  as  alleged  in  her  said  amended  petition.,  then  the  jury, 
under  the  instructions  given  by  the  court  below,  were  warranted 
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in  finding  that  the  relation  of  master  and  servant  did  then  exist 
between  the  plaintiff  in  error  and  the  defendant  in  error, 
and  that  the  plaintiff  in  error  owed  to  the  defendant  in  error 
the  duty  of  exercising  ordinary  eare  in  protecting  her  from  dan- 
ger and  injury  while  in  and  upon  his  premises.  She  was  then 
subject  to  his  order  and  direction  under  the  contract  for  hire 
already  made,  and  if  she  was  then  injured  through  the  care- 
lessness and  negligence  of  the  plaintiff  in  error,  and  without 
fault  on  her  part,  the  plaintiff  in  error  would  be  liable  for  such 
injuries. 

Before  leaving  this  feature  of  the  case,  let  us  inquire  how  the 
plaintiff  in  error  regarded  the  alleged  employment  of  the  de- 
fendant in  error.  What  was  his  conduct  as  shown  by  the  evi- 
dence as  to  how  he  considered  the  defendant  in  error,  whether 
as  an  employee  or  otherwise?  When  the  defendant  in  error 
was  injured  he  procured  medical  attention  and  aid  for  her  and 
continued  to  furnish  such  attention  and  aid  during  her  entire 
illness  and  disability,  and  paid  for  it ;  and  when  she  recovered  so 
as  to-be  able  to  resume  work,  she  was  taken  back  into  his  em- 
ployment without  any  further  or  renewed  contract,  and  placed 
upon  the  payroll  of  his  laundry  employees.  We  think  this  cir- 
cumstance furnishes  its  own  comment.  So  we  think  that  the 
court  below,  in  overruling  the  motion  of  the  plaintiff  below  at 
the  close- of  the  plaintiff's  case,  and  renewed  at  the  close  of  the 
entire  case,  to  arrest  the  testimony  from  the  jury  and  direct 
a  verdict  for  the  defendant. below,  did  not  err. 

But  the  existence  of  the  relation  of  master  and  servant  would 
not  alone  authorize  a  recovery  by  the  defendant  in  error.  The 
burden  was  upon  her  to  show  the  existence  of  the  conditions 
stated  in  her  amended  petition,  and  that  by  reason  of  these  com- 
ditions  she  was  injured.  These  were  questions  of  fact  which 
the  jury  alone  were  called  upon  to  solve. 

Among  the  assignments  of  error  in  said  petition  in  error  is 
that  the  court  below  erred  in  refusing  to  give  certain  requests  by 
the  defendant  below  in  his  charge  to  the  jury,  and  that  said  court 
erred  in  giving  certain  requests  on  the  part  of  the  plaintiff  below 
in  its  charge  to  the  jury.    An  examination  of  the  record  shows 
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that  three  requests  in  writing  were  submitted  by  the  defendant 
below,  before  argument,  to  be  given  by  said  court  to  the  jury,  and 
that  they  were  so  given  verbatim,  and  that  no  other  requests,  in 
writing  or  otherwise,  were  submitted  by  said  defendant  during 
the  trial  of  said  case.  Of  the  requests  in  writing  submitted  by 
the  plaintiff  below  to  be  given  by  said  court  to  the  jury,  before 
argument,  we  think  that  those  which  were  given  are  not  open 
to  the  objection  made. 

It  is  also  argued  by  the  plaintiff  in  error  that  the  court  below 
erred  in  its  charge  to  the  jury.  We  have  examined  said  charge 
and  we  not  only  think  that  it  was  exhaustive  in  its  treatment 
of  all  the  different  and  many  phases  of  the  law  arising  out  of 
the  issues  and  evidence  in  the  case,  but  that  it  correctly  states 
the  law  in  reference  thereto. .  It  is  not  too  much  to  say  that  said 
charge  is  an  able  and  thorough  exposition  of  the  law  as  applied 
to  this  case.  If  further  or  more  explicit  instructions  were  de- 
sired by  the  plaintiff  in  error,  they  were  not  requested. 

It  is  also  contended  by  the  plaintiff  in  error  that  the  verdict 
in  this  ease  is  manifestly  against  the  weight  of  the  evidence  and 
contrary  to  law.  We  have  already  expressed  an  opinion  as  to 
the  effect  of  the  evidence  bearing  upon  certain  branches  of  this 
case,  and  as  to  the  remaining  facts  it  is  suflficient  to  say  that  it 
was  the  province  of  the  jury  to  pass  upon  them,  and  having 
passed  upon  them  we  see  no  good  reason  as  a  reviewing  court 
to  disturb  their  finding.  It  is  the  judgment  of  this  court,  there- 
fore, that  said  verdict  is  not  against  the  manifest  weight  of  the 
evidence,  nor  is  the  same  contrary  to  law. 

We  have  also  examined  the  bill  of  exceptions  in  reference 
to  the  other  assignments  of  error  set  out  in  said  petition  in  er- 
ror, and  we  find  no  error  prejudicial  to  the  legal  rights  of  the 
plaintiff  in  error  in  the  record  as  to  justify  a  reversal  of  the 
judgment  of  the  court  below. 

The  judgment  of  the  court  of  common  pleas  will,  therefore, 
be  affirmed,  at  the  costs  of  the  plaintiff  in  error. 
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WHAT  CONSTITUTES  RKJECTION  OF  A  CLAIM  BY  AN 

ADMINISTRATOR. 

Circuit  Court  of  Summit  County. 

The  Bronson-KaLuVmazoo  Portland  Cement  Company  et  al  v. 
The  Second  National  Bank  of  St.  Clairsville,  Ohio. 

Decided,  April  12,  1912. 

Administrator — Rejection  of  Claim — Delay  in  Bringing  Suit^  While 
Claim  Was  Under  Consideration — Notice  of  Dishonor  of  Decedents 
Note. 

1.  To  constitute  a  rejection  of  a  claim  by  an  administrator  there  must 

be  something  said  or  done  by  him  which  shows  clearly  that  he 
does  not  intend  to  pay  the  claim;  merely  saying  that  he  does  not 
want  to  pay  the  claim  and  requesting  that  others  jointly  liable  with 
his  decedent  on  the  claim  be  made  to  pay  it,  is  not  sufficient. 

2.  Delay  in  bringing  suit  on  a  claim  against  an  estate  during  which 

delay  the  administrator  has  not  refused  to  allow  the  claim,  is  no 
defense  to  an  action  thereon  against  an  estate,  though  meanwhile 
others  jointly  liable  with  the  estate  on  the  claim  have  become  In- 
solvent. 

3.  Notice  of  dishonor  of  a  note  endorsed  by  one  who  died  before  ma- 

turity of  the  note,  should  be  given  to  the  administrator  of  such 
deceased  endorser,  and  if  notice  sufficient  to  identify  the  note  is  so 
given  to  the  administrator  it  will  be  held  good  though  the  notice 
says  the  note  was  "endorsed  by  you/'  instead  of  "endorsed  by  your 
decedent." 

Musser,  Kimber  d'  Huffman,  for  plaintiff  in  error. 
G.  II.  Eichdhergcr  and  S.  I).  Ken  field,  contra. 

^Farvin,  J.;  Winch,  J.,  and  Henry,  J.,  concur. 

The  parties  in  interest  in  this  proceeding  nre  Harvey  Musser, 
as  administrator  of  the  estate  of  Ilenrv  Rohinson,  deceased,  who 
is  the  real  plaintiff  in  error,  and  the  Second  National  Bank  of 
St.  Clairsville,  which  is  the  defendant  in  error.  In  this  opinion 
they  will  he  spoken  of  as  *'the  administrator"  and  **the  hank'' 
respectively. 

The  bank  brought  suit  against  the  Bronson-Kalamazoo  Port- 
land Cement  Co.,  a  corporation,  hereinafter  spoken  of  as  *Hhe 
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cement  company, ' '  John  F.  Townsend  and  the  administrator  on 
a  promissory  note,  which  reads : 

**  $5,000.00.  Akron,  Omo,  August  30th,  1906. 

**Four  months  after  date  we,  or  either  of  us,  promise  to  pay 

to  the  order  of  J.  F.  Townsend  &  Henry  Robinson  five  thousand 

&  00/100  dollars  payable  at  the  Second  National  Bank  of  Akron, 

Ohio.  Value  received,  with  interest  at  8  per  cent,  after  maturity. 

'*No.  271.  The  Bronson-Kalamazoo  Portland 

Cbmbnt  Co., 
**Due  Dec.  30,  1906.  **By  W.  E.  Wheeler, 

''Secretary,** 
(Indorsements.) 
* '  J.  F.  Townsend, 
**  Henry  Robinson.'' 

(Credits  on  said  note.) 
March  21,  1909,  paid  $1,000. 
June  29,  1909,  paid  $600.'' 


(  4 


The  petition  j)i-operly  alleges  the  nppointment  and  qualifica- 
tion of  the  administrator;  that  the  note  was  made  by  the  cement 
company,  which  is  a  corporation,  the  indorsement  of  said  note 
by  Robinson  and  Townsend,  and  that  it  was  delivered  to  the 
l)ank  by  the  endorsers,  whereby  the  bank  became  the  holder  of 
the  same  in  due  course ;  that  the  note  was  presented  for  payment 
on  the  day  it  became  due,  at  the  Second  National  Bank  of 
Akron,  where,  by  its  terms,  it  was  to  be  paid;  that  payment  was 
refused ;  that  the  note  was  duly  protested  for  non-payment,  and 
due  notice  thereof  given  to  Townsend  and  to  the  administrator; 
that  notlwng  has  been  paid  on  the  note  except  as  shown  by  the  in- 
dorsements thereon ;  that  on  the  7th  day  of  February,  1907,  the 
bank  presented  the  note  to  the  administrator  for  allowance  as  a 
claim  against  the  estate  of  Robinson,  and  that  the  same  was  then 
allowed  as  a  valid  claim  against  said  estate;  that  thereafter  on 
or  about  the  7th  day  of  August,  1909,  said  administrator  re- 
jected said  claim. 

The  suit  below  was  brought  on  the  8th  day  of  October,  19Uf). 
Xo  service  was  made  on  Townsend  or  on  the  cement  company. 
Proper  service  was  made  on  the  administrator,  and  he  answered 
admitting  his  appointment  and  (pialification  as  administrator, 
and  that  on  August  7th,  1909,  he  rejeded  said  note  as  a  claim 
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against  the  estate,  and  he  avers  that  he  rejected  said  claim  long 
before  said  last-named  date,  and  that  much  more  than  six 
montlis  before  suit  was  brought  he  notified  the  bank  that  he  re- 
fused to  allow  the  same  as  a  valid  claim  against  said  estate,  and, 
so  he  says,  the  statute  of  limitations  bars  the  bank  from  main- 
taining its  suit. 

He  further  says  that  the  cement  company  and  its  alleged  offi- 
cers and  agents  attempted  to  make  and  deliver  the  said  note 
without  any  authority  to  do  so ;  that  the  note  was  and  is  without 
any  consideration  whatever  and  constitutes  no  valid  obligation 
against  any  of  the  parties  sued ;  that  all  of  said  facts  were  well 
known  to  the  baid:. 

He  further  says  that  the  bank  knew,  at  the  time  said  note  be- 
came due,  that  Robinson  received  no  part  of  any  consideration 
for  said  note,  if  any  consideration  was  paid  to  anybody,  and 
that  the  bank  knew  that  Robinson  was  but  an  accommodation 
inderser  on  the  same,  and  that  by  reason  of  its  long  delay  to  pur- 
sue its  claim  against  the  principal  debtors  on  said  note,  after  it 
had  been  notified  to  do  so,  it  can  not  now  maintain  its  suit 
against  him. 

He  further  says  that  the  bank,  by  accepting  payments  of  in- 
terest and  a  part  of  the  principal  on  said  note  after  it  became 
due,  extended  the  time  of  payment  of  the  same,  whereby  he  is 
released  from  liability  thereon. 

To  this  answer  the  bank  replied,  denying  all  parts  thereof  ex- 
cept in  so  far  as  it  admitted  the  allegations  of  the  petition. 

The  case  was  tried  to  a  jury,  resulting  in  a  verdict  for  the 
bank.  The  administrator  filed  a  motion  for  a  new  trial,  which 
was  overruled  and  judgment  entered  on  the  verdict,  to  which 
the  administrator  duly  excepted,  and  by  proper  proceedings  the 
case  is  here  for  review  upon  petition  in  error  filed  by  the  admin- 
istrator. 

On  behalf  of  the  administrator  it  is  urged  that  the  verdict  is 
contrary  to  and  not  supported  by  the  evidence. 

The  facts  disclosed  by  the  evidence  are  that  J.  P.  Townsend 
was  largely  interested  in  the  cement  company  and  that  Robin- 
son was  also  interested  in  the  same  company ;  that  this  company 
borrowed  money  from  various  parties,  one  of  which  was  the  Sec- 
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ond*  National  Bank  of  St.  Clairsville;  that  there  was  a  custom 
for  notes  to  be  prepared  made  payable  to  J.  F.  Townsend  and 
Henry  Robinson,  a«  this  was;  these  notes  were  indorsed  by 
Townsend  and  Robinson  and  left  in  the  hands  of  Lorenzo  D. 
Brown,  who  was  then  assistant  cashier  of  the  Second  National 
Bank  of  Akron,  and  was  authorized  by  both  Townsend  and 
Robinson  to  fill  in  dates  and  amounts,  have  the  note  signed  by 
the  cement  company,  and  use  them  for  borrowing  money  for  the 
company,  or  as  renewals  of  notes  already  outstanding  against 
the  company. 

The  note  sued  on  in  this  action  was  one  of  such  notes;  it  was 
indorsed  by  both  Townsend  and  .Robinson ;  it  was  probably  not 
signed  by  the  secretary  of  the  company  until  after  the  indorse- 
ment, although  the  evidence  is  not  clear  on  that  point.  Mr. 
Brown  leaves  it  entirely  uncertain,  not  from  any  apparent  un- 
willingness on  his  part,  but  because  counsel  on  neither  side  put 
questions,  the  aiLswers  to  which  might  have  made  it  clear;  the 
note  was  not  dated,  nor  was  the  amount  probably  written  in 
when  the  indorsements  were  made.  It  was,  however,  subse- 
quently dated,  the  amount,  $5,000,  written  in,  and  if  it  had  not 
already  been  signed  by  the  secretary  of  the  cement  company,  it 
was  then  signed  by  him  and  left  with  Brown,  who  at  once  for- 
warded it  by  mail  to  the  bank  at  St.  Clairsville,  which  bank 
either  remitted  a  draft  for  the  avails,  or  used  it  in  renewal  of  a 
former  note  of  the  same  kind.  There  is  a  little  confusion  about 
this,  but  in  any  event,  it  took  the  place  of  a  former  note  of  the 
same  parties,  whether  drafts  were  sent  each  way  or  not.  At  its 
maturity  it  was  presented  for  payment  at  the  proper  place  by  a 
notary  public;  payment  was  refused,  the  notary  protested  it 
for  non-payment,  sending  notices  by  mail  to  Townsend  and  other 
indorsers,  and  sending  a  notice  to  the  administrator  in  these 

words : 

**  Notice  op  Protest. 

*' Akron,  0.,  December  31,  1906. 
* '  Take  notice  that  a  promissory  note  for  five  thousand  dollars, 
dated  Akron,  Ohio,  August  30,  1906,  payable  Four  Months  after 
date,  at  Second  National  Bank,  Akron,  Ohio,  signed  by  the  Bron- 
son-Kalamazoo  Portland  Cement  Co.,  payable  to  J.  F.  Townsend 
and  Henry  Robinson,  endorsed  by  you,  was  this  day  presented 
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for  payment,  which  was  refused,  and  the  same  was  therefore 
this  day  protested  by  the  undersigned  notary  public  for  non- 
payment. The  holder  therefore  looks  to  you  for  payment  thereof 
together  with  interest,  costs,  damages,  etc.,  you  being  the  in- 
dorser  thereof. 

'^  Francis  Sbibeblinq, 

''Notary  Public. 
**To  Harvey  Musser,  Admr., 

''Estate  of  Henry  Robinson,  Dec'd." 

The  note  was  afterwards  presented  to  the  administrator  for 
allowance,  and  on  the  7th  day  of  February,  1907,  he  mailed  a 
letter  to  the  bank  notifying  it  that  he  allowed  the  claim.  Later 
the  administrator  and  the  bank  had  correspondence  back  and 
forth  about  the  claim^  in  which  the  administrator  urged  the  bank 
to  get  pay  from  the  cement  company  and  Townsend,  if  possible, 
and  on  the  part  of  the  administrator  it  is  claimed  that  the  let- 
ters written  by  him  to  the  bank  constitute  a  rejection  of  the 
claim.  H'e  says,  too,  that  he  had  a  talk  with  Mr.  Slabaugh  or 
Mr.  Seiberling,  of  the  firm  of  Slabaugh,  Seiberling  &  Huber,  who 
represented  the  bank,  in  July,  1908,  in  which  he  says  that  he 
said  to  Mr.  Slabaugh  or  IMr.  Seiberling  (he  says  that  he  thinks 
the  conversation  was  with  Mr.  Slabaugh),  he  gave  notice  that 
this  claim  was  rejected.  He  says  what  he  said  to  Mr.  Slabaugh 
(if  it  was  I\Ir.  Slabaugh,  and  if  not,  to  ]Mr.  Seibferling)  was: 

*  *  They  wanted  this  note  paid.  I  said  that  it  was  a  debt  of  the 
Bronson-Kalamazoo  Company  and  John  F.  Townsend,  and  that 
they  were  abundantly  able  to  pay.  J.  F.  Townsend  had  security 
from  the  new  corporation,  the  Chanute  Cement  &  Clay  Product 
Company,  bonds,  and  that  I  should  insist  upon  Townsend  and 
the  Kalamazoo  Company  paying  the  note." 

Then  follows  this  question : 

'* Didn't  you  say  to  him  you  wanted  him  to  try  and  get  the 
money  out  of  the  Bronson  Portland  Cement  Company  and  Town- 
send  if  he  could?" 

To  this  he  answered : 

**Yes,  I  told  him  he  could;  I  said  the  money  was  passing 
through  the  hands  of  his  bank,  the  Second  National  Bank,  and 
they  could.    They  were  selling  bonds  right  along,  as  I  under- 
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stood,  and  he  could  get  the  pay,  insist  apon  ]!ilr.  Brown  and  Mr, 
Brunner,  perhaps,  who  was  the  treasurer  of  the  company  at 
that  time,  paying  the  note ;  I  so  WTot€  Townsend  a  day  or  two 
before. 

'*Q.  You  told  him,  did  you  not,  you  did  not  want  to  pay  this 
note  unless  you  had  to?  A.  Well,  I  can't  say  I  told  him  those 
exact  words. 

**Q.  That  was  the  substance  of  it,  wasn't  it?  A.  I  think 
1  repeated  what  I  said ;  I  said  I  didn't  propose  to  pay  this  note 
because  the  company  and  Townsend  were  good  and  could  collect 
out  of  Townsend  and  the  company  and  in  any  event  we  were 
simply  sureties  on  the  note  for  Townsend. 

**Q.  You  said  you  were  surety  on  the  note  for  Townsend? 
A.  Yes." 

We  think  this  is  very  far  from  constituting  a  rejection  of  the 
claim  by  the  administrator.  Mr.  Slabaugh  says  that  he  had  no 
conversation  with  Mr.  Zinsser  on  the  subject,  and  Mr.  Musser 
says  it  may  be  that  the  conversation  was  with  Mr.  Seiberling. 
Mr.  Seiberling 's  recollection  of  the  conversation  is  different  from 
that  of  Mr.  Musser,  but  if  the  recollection  of  Mr.  Zinsser  is  cor- 
rect, still  it  failed  to  constitute  a  rejection  of  the  claim.  On  the 
contrary,  it  seems  to  recognize  the  liability  of  the  administrator, 
but  to  insist  that  as  Robinson  was  only  a  surety,  the  fair  thing 
for  the  bank  tg  do  would  be  to  get  the  money  out  of  the  principal 
debtor,  which  he  said  he  supposed  they  could  do.  This  was 
practically  in  accord  with  what  Mr.  Musser  wrote  to  the  bank  on 
the  15th  of  October,  1907.    In  that  letter  he  said: 

**This  note,  as  I  believe  I  wrote  you  upon  a  former  occasion. 
is  primarily  a  note  of  the  cement  company,  secondarily  that  of 
Mr.  Townsend,  and  lastly  the  debt  of  Mr.  Henry  Robinson,  the 
latter  being  purely  an  accommodation  indorser.  You  will  read- 
ily see  that  as  long  as  the  cement  company  and  Mr.  Townsend 
are  able  to  pay  this  note,  it  is  entirely  natural  that  I  should  in- 
sist upon  the  obligation  being  liquidated  by  the  persons  di- 
rectly and  primarily  liable." 

On  the  23d  of  May,  1908,  Mr.  Musser  wrote  the  bank,  saying: 

**  Messrs.  Slabaugh,  Seiberling  &  Huber  asked  me  to  write  to 
you  consenting  to  the  payment,  on  my  part,  of  the  interest  for 
a  long  time  unpaid  upon  your  $5,000  note  against  the  Bronson- 
Kalamazoo  Portland  Cement  Company  and  J.  P.  Townsend,  and 
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upon  which  Mr.  Henry  Rohinson  is  surety.  I  cheerfully  write  this 
letter,  and  assure  you  that  1  not  only  consent,  but  it  is  my  wish 
Ihat  the  interest  should  be  paid  and  that  you  should  take  it  and 
make  the  necessary  indorsement  upon  the  note.  I  believe  that  if 
igiven  a  chance  Mr,  Townsend  will  be  able  to  dispose  of  all  the 
bonds  of  the  Chanute  Cement  &  Clay  Product  Company,  or  at 
least  enough  thereof  to  pay  all  of  its  debts,  including  your  note, 
and  to  complete  the  plans  now  in  process  of  construction. 

''I  trust  the  foregoing  will  be  satisfactory,  and  that  you  may 
receive  a  prompt  remittance  of  this  long  unpaid  interest." 

It  seems  clear  that  until  Mr.  !Musser  finally  rejected  this  claim 
on  the  7th  day  of  August,  1909,  nothing  had  been  said  by  him 
either  orally  or  in  writing  which  could  fairly  be  construed  by 
the  bank  as  a  notice  that  the  claim  was  rejected.  On  the  con- 
trary, it  is  all  consistent  with  the  position  which  he  took  at  the 
outset,  that  the  estate  of  Robinson  was  liable  upon  this  claim,  but 
that  in  fairness  to  the  estate,  every  effort  should  be  made  first  to 
obtain  payment  from  the  cement  company  and  Townsend;  and 
this  disposes  of  the  complaint  made  as  to  the  charge  of  the  court 
as  found  at  pages  115  and  116  of  the  bill,  where  the  court  uses 
this  language: 

**What  is  a  rejection  of  a  claim?  Claims  are  presented  to  ad- 
ministrators, executors  and  assignees  very  often,  and  the  admin- 
istrator, executor  or  assignee  may  take  the  matter  under  advise- 
ment, may  give  some  conditional  affirmance  or  rejection,  but 
leave  the  matter  open  for  further  consideration.  That  would 
not  be  a  rejection,  nor  would  it  be  an  allowance  of  the  claim. 
The  matter  would  be  simply  held  under  advisement  until  all 
the  facts  and  circumstances  upon  which  action  ought  to  be  based 
f'Ould  be  ascertained,  and  then  final  action  come  later,  so  that  the 
rejection  of  a  claim  means  the  final,  absolute,  unequivocal  dis- 
allowance or  rejection,  refusal  to  pay  it,  refusal  to  recognize  it 
as  a  just  claim  against  the  estate,  and  that,  as  the  court  has  said, 
must  be  a  finality  without  conditions  or  restraint,  or  without 
any  disposition  to  consider  the  matter  further  as  final  action  of 
the  parties.  If  there  was  such  rejection,  the  jury  will  determine 
the  date  of  that  rejection,  and  then  it  would  be  incumbent  upon 
the  plaintiff  to  bring  his  suit  within  six  months  thereafter.  The 
burden  of  proof  that  the  suit  was  brought  at  that  time  would  be 
upon  the  plaintiff." 

Whether  this  language  is  stronger  than  it  should  have  been,  it 
was  not  prejudicial  to  the  administrator.    The  court  would  have 
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be^D  entirely  yisiifi*^  in  saving  to  the  jury  as  a  matter  of  law, 
that  th^re  was  no  ivjeetion  of  this  claim  by  the  administrator 
ontil  the  final  reje^^tion  which  is  conceded  by  the  bank,  and  which 
was  l»fss  than  six  months  before  the  suit  was  brought. 

But,  was  the  bank  a  holder  in  due  course  in  such  wise  that  it 
was  entitled  to  recover  without  reference  to  the  way  in  which 
the  note  was  made  T  It  is  provided  by  General  Code,  Section 
8157  : 

"One  is  a  holder  in  due  course  who  has  taken  the  instrument 
under  the  following  conditions:  first,  that  it  is  complete  and 
regular  upon  its  face.  Second,  that  he  became  the  holder  of  it 
before  it  was  overdue,  and  without  notice  that  it  had  previously 
fieen  dishonored,  if  such  was  the  fact.'' 

There  is  no  claim  here  that  this  note  had  ever  been  dishonored 
before  it  was  received  by  the  bank,  and  it  was  certainly  received 
l)efore  it  was  overdue. 

''Third,  That  he  took  it,  in  good  faith  and  for  value." 

In  this  case,  as  already  pointed  out,  the  bank  took  this  note 
in  renewal  of  a  former  indebtedness  of  the  maker  to  the  bank, 
or  had  remitted  a  draft  for  the  avails  of  the  note,  having  re- 
ceived payment  of  the  note  which  preceded  this  one,  and  of 
which  practically  this  was  taken  in  renewal. 

**  Fourth.  That  at  the  time  it  was  negotiated  to  him  he  had 
not  notice  of  any  infirmity  in  the  instrument  or  defect  in  the 
title  of  the  person  negotiating  it. 


yy 


Certainly  there  is  nothing  in  the  evidence  in  this  case  to  in- 
dicate that  the  bank  had  any  notice  of  any  infirmity,  if  there 
was  any  such,  in  this  note  before  it  took  it.  Se  we  hold  that 
under  the  evidence,  the  bank  was  a  holder  of  the  note  in  due 
course.  , 

By  Section  8119  of  the  General  Code  it  is  provided  as  to  nego- 
tiable paper  in  these  words: 

* '  When  the  instrument  is  wanting  in  any  material  particular, 
the  person  in  possession  thereof  has  a  prima  facie  authority  to 
complete  it  by  filling  up  the  blanks  therein.  And  a  signature  on 
a  blank  paper  delivered  by  the  person  making  the  signature  in 
order  that  the  paper  may  be  converted  into  a  negotiable  instru- 
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ment  operates  as  a  prima  facie  authority  to  fill  it  up  as  such  for 
any  amount.  In  order,  however,  that  such  an  instrument  when 
completed  may  be  enforced  against  any  person  who  became  a 
party  thereto  prior  to  its  completion,  it  must  be  filled  up  strictly 
in  accordance  with  the  authority  given  and  within  a  reasonable 
time.  But  if  such  an  instrument  after  completion  is  negotiated 
to  a  holder  in  due  course,  it  is  valid  and  effectual  for  all  pur- 
poses in  his  hands,  and  he  may  enforce  it  as  if  it  had  been  filled 
up  strictly  in  accordance  with  the  authority  given  and  within  a 
reasonable  time." 

From  the  evidence  in  this  case,  we  think  this  note,  which  was 
not  completed  when  it  was  indorsed  by  Townsend  and  Robinson, 
was  filled  out  by  Brown,  their  agent,  in  exact  accordance  with 
the  authority  which  they  gave  to  him  when  they  placed  the  in- 
strument in  his  hands,  but  in  any  event,  it  was  negotiated  to  a 
holder  in  due  course,  and,  therefore,  was  valid  and  effectual  for 
all  purposes  in  its  hands. 

Attention  has  already  been  called  to  the  fact  that  it  is  not  clear 
from  the  evidence  whether  this  signature  of  the  secretary  of  the 
cement  company  was  placed  upon  the  note  before  or  after  the 
names  of  the  indorsers  w^ere  written  thereon,  but  as  we  under- 
stand the  law,  this  is  indifferent.  Section  8171,  General  Code, 
provides : 

''Every  indorser  who  indorses  without  qualification,  warrants, 
to  all  subsequent  holders  in  due  course:  the  matters  and  things 
mentioned  in  paragraphs  Nos.  1,  2  and  3  of  the  next  preceding 
section." 

These  provisions,  which  have  already  been  read,  are: 

*  *  1 .  That  the  instrument  is  genuine  and  in  all  respects  what 
it  purports  to  be;  that  he  has  a  good  title  to  it,  and  that  all 
prior  parties  had  capacity  to  contract;  and  then,  further  quot- 
ing from  Section  8171 : 

*  *  That  the  instrument  is  at  the  time  of  his  indorsement  valid 
and  subsisting." 


This  section  of  the  statute  sufficiently  established  the  owner- 
ship of  this  note  and  the  right  to  sue  upon  it  in  the  bank. 

What  we  have  said  as  to  what  constitutes  a  rejection  of  th:^ 
claim  by  the  administrator,  we  think  is  supported  by  Sections 
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559  and  560  of  Rockel,  and  the  authorities  cited  by  him.  It  is 
possible  that  the  rejection  need  not  be  as  emphatic  as  the  court 
said  in  its  charge  it  must  be,  but  there  must  be  something  done 
by  the  administrator  to  show  that  he  does  not  intend  to  pay  the 
claim  at  all,  not  simply  that  he  does  not  want  to  pay  it  and 
urging  that  it  be  paid  by  somebody  else,  and  that  really  is  all 
there  is  in  the  evidence  to  show  a  rejection  of  this  claim,  except 
what  ^Ir.  !Musser  says  as  to  his  conversation  with  ^fr.  Eichel- 
berger  in  1908,  when  Mr.  Eichelberger  asked  him  if  he  was  not 
mistaken  as  to  the  date,  and  whether  he  ever  had  a  conversation 
with  his  firm  until  some  time  in  1909,  that  that  would  not  be 
his  recollection.  It  is  clear  from  this  that  Mr.  ]\Iu8ser  did  not 
intend  to  have  it  understood  that  he  was  certain  that  this  oc- 
curred in  1908,  and  in  view  of  the  letters  that  he  wrote  after 
that,  we  think  it  clear  that  he  was  mistaken  as  to  this  date,  and 
that,  therefore,  as  already  said,  the  court  would  have  been  justi- 
fied in  saying  to  the  jury  that  the  claim  was  not  rejected  prior 
to  the  time  when  it  was  admitted  by  the  bank  that  it  was 
rejected. 

It  is  urged  that  the  administrator  should  be  relieved  in  this 
case  because  of  the  delay  on  the  part  of  the  bank  in  bringing 
suit  against  the  other  parties.  We  know  of  no  law  that  would 
sustain  this  position.  It  is  manifest  that  the  bank  hoped  to  ob- 
tain payment  from  the  cement  company  and  Mr.  Townsend ;  that 
the  administrator  was  anxious  that  it  should  do  so,  and  expressed 
such  anxiety  to  the  bank.  Both  partise  hoped  to  avoid  litiga- 
tion as  between  themselves.  Nobody,  certainly  not  the  adminis- 
trator, suffered  by  reason  of  this  delay,  and  the  bank  promptly 
brought  this  suit  when  the  claim  was  rejected.  The  position  of 
the  administrator  in  this  regard  is  not  sound. 

There  remains  a  question  in  connection  with  the  facts  which  is 
not  discussed  in  the  brief  of  the  plaintiff  in  error,  but  which  has 
been  considered  by  the  court  with  care,  and  that  is  the  sufficiency 
of  the  notice  of  dishonor,  given  by  the  notary  who  protested  the 
note  for  non-payment,  to  the  administrator.  It  will  be  be  ob- 
served that  this  notice  reads  **that  the  note  protested  was  given 
for  $5,000,  dated  August  30th,  1906,  payable  four  months  after 
date  at  Second  National  Bank,  Akron,  0.,  signed  by  the  Bron- 
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3on-Kalamazoo  Portland  Cement  Co.,  payable  to  John  F.  Town- 
send  and  Henry  Robinson,  endorsed  by  you."  This  is  the  lan- 
guage of  the  notice  sent  to  Harvey  Musser,  administrator  of  the 
estate  of  Henry  Robinson,  deceased.  If  the  notary,  instead  of 
using  the  printed  form  which  he  had  before  him,  had  said  **  En- 
dorsed by  Henry  Robinson,  now  deceased,"  we  should  have 
been  relieved  of  the  question  which  has  somewhat  perplexed  us. 
Might  the  administrator  simply  ignore  that  notice  and  say,  **I 
have  never  indorsed  any  such  note,  either  personally  or  as  ad- 
ministrator," or  was  he  bound  to  understand  that  what  was 
meant  was  '* Indorsed  by  your  decedent?"  The  court  said  noth- 
ing of  this  matter  in  its  charge  to  the  jury  until  attention  was 
called  to  it  by  coiinsel  for  the  administrator,  when  the  court 
said: 

* '  The  notice  will  be  before  vou  as  evidence  of  what  that  notice 
was.  The  court  will  say  to  you  that  in  making  and  presenting 
this  note  (which  clearly  means  *  notice')  it  is  not  necessary  for 
the  party  presenting  the  note  (notice)  to  use  any  formal  words 
or  expressions  in  serving  the  notice  that  the  note  was  dishon- 
ored ;  that  is,  not  paid  when  due  by  the  cement  company,  but  it 
must  appear  that  Mr.  Musser's  attention  was  directed  to  this 
particular  note  and  that  Mr.  Henry  Robinson  was  claimed  by 
the  plaintiff  bank  to  be  liable  on  that  note  and  his  attention 
must  have  been  challenged  to  it,  but  it  was  unnecessary  in  noti- 
fying Mr.  Musser,  if  he  wTre  the  administrator,  and  it  is  ad- 
mitted that  he  was,  that  he  was  notified  of  that  fact  in  the  capac- 
ity or  in  the  relation  of  administrator  of  that  estate.  Such 
formality  and  particularity  as  that  would  not  be  required  if  no- 
tice in  fact  w^as  given  to  Mr.  Musser  as  to  this  particular  note  in 
sufficient  terms  to  identify  the  note." 

The  last  statement  in  this  part  of  the  charge  seems  to  be  justi- 
fied by  Section  8200  of  the  General  Code,  w-hich  reads : 

**  A  written  notice  need  not  be  signed,  and  insufficient  written 
notice  may  l3e  supplemented  and  validated  by  verbal  communi- 
cation. A  mis-description  of  the  instrument  does  not  vitiate  the 
notice  unless  the  party  to  whom  the  notice  is  given  is  in  fact  mis- 
lead thereby." 

Section  8201  provides: 

*'The  notice  may  be  given  in  terms  which  sufficiently  identify 
the  instrument  and  indicate  that  it  has  been  dishonored  by  non- 
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acceptance  or  non-payment.    In  all  cases  it  may  be  given  by  de- 
livering it  personally  or  through  the  mails." 

This  is  borne  out  by  the  case  of  Townsend  v.  Bank,  2  0.  S.  R., 
345.    In  the  opinion,  at  page  361,  this  language  is  used : 

'*  Information  of  the  dishonor  is  as  explicit  a  condition  of  his 
contract  (the  indorser's)  as  presentment  to  the  maker  or  ac- 
ceptor, and  often  quite  as  important  to  him ;  and  it  can  no  more 
become  absolute  and  be  made  liable  by  neglecting  the  one  than 
the  other.  He  has  contracted  to  know^  and  has  a  right  to  know, 
that  the  paper  has  been  presented  to  the  party  primarily  liable 
for  payment,  and  been  refused ;  and  a  right  to  demand  that  the 
information  shall  be  so  definitely  given  as  to  enable  him  to  fix 
the  liability,  and  upon  taking  it  up,  to  coerce  payment  from  those 
back  of  him  on  it;  which  can  only  be  done  when  he  is  advised 
that  demand  was  made  at  the  time  when  the  maker  or  acceptor 
was  bound  to  pay,  and  when  a  failure  to  do  so  would  dishonor 
the  paper. 

*'This  information  need  be  given  in  no  set  form  of  words. 
Neither  technicality  nor  formality  belongs  to  the  subject.  The 
language  used  is  good,  not  only  for  what  it  positively  expresses, 
but  also  for  what  it  fairly  implies.  Nor  does  the  rule,  as  now 
settled,  in  the  least  infringe  upon  the  doctrine  laid  down  in 
numerous  cases,  that  immaterial  variances  or  mistakes  in  the 
description  of  the  instrument,  ot"  other  particulars  not  calcu- 
lated to  mislead  the  indorser.  and  which  may  be  corrected  by  the 
facts  within  his  ow^n  knowledge,  will  not  vitiate  the  notice." 

To  the  same  effect  are  the  (*ases  of  Powell  v.  Banl\  12  O.  D. 
Reprint,  615,  and  other  cases  cited  in  the  2d  Encyclopedic  Di- 
gest, at  page  753. 

Dunid  on  X((jotiahle  fnslrumoits,  2d  Vol.,  Section  973,  says: 

**As  to  the  form  of  the  notice,  no  particular  phrase  or  form 
is  necessary.  The  object  of  it  is  to  inform  the  party  to  whom  it 
is  sent,  first,  that  the  bill  or  note  has  been  presented ;  second, 
that  it  has  been  dishonored  l)y  non-acceptance  or  non-payment, 
and  third,  that  the  holder  considers  him  liable  and  looks  to  him 
for  payment. 

*'In  order  that  a  notice  should  answer  these  conditions,  and 
diilv  intimate  dishonor  to  the  drawer  or  indorser,  it  should 
therefore,  either  expressly  or  by  just  and  natural  implication, 
comprise  the  following  elements;  (1)  A  sufficient  description  of 
the  bill  or  note  to  ascertain  its  identity.    (2).      That  it  has  been 
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duly  presented  for  acceptance  or  payment  to  the  drawee,  ac- 
ceptor or  maker.  (3)  That  it  has  been  dishonored  by  non-ac- 
ceptance or  non-payment.  (4)  That  the  holder  looks  to  the 
party  notified  for  payment." 

Section  974  reads: 

*'The  notice  should  describe  the  bill  or  note  in  unmistakable 
terms;  should  state  where  the  note  is,  that  the  party  notified 
may  find  it;  should  state  who  the  holder  is  and  who  gives  the 
notice,  or  at  whose  request  it  is  given.  Such,  at  least  in  theory, 
are  the  requisites  of  a  proper  notice,  and  a  good  business  man 
should  never  neglect  to  comply  with  them.  But  the  courts  are 
not  strict  in  requiring  this  thorough  description  of  the  dis- 
honored instrument,  and  the  requirements  of  the  law  are  con- 
sidered as  satisfied  by  any  description  which,  under  all  the  cir- 
cumstances of  the  case,  so  designates  the  bill  or  note  as  to  leave 
no  doubt  in  the  mind  of  the  party,  as  a  reasonable  man,  what 
bill  or  note  was  intended." 

From  these  authorities  and  other  citations  made  in  these  au- 
thorities, we  reach  the  conclusion  that  no  prejudice  came  to 
the  administrator  by  the  charge  of  the  court  in  this  regard,  and 
indeed,  we  think  the  court,  might,  as  pointed  out  in  the  case 
of  Townsend  v.  Bank,  supra,  have  said  to  the  jury  that  this  no- 
tice being  addressed  to  Mr.  Musser  as  administrator  of  the 
estate  of  Henry  Robinson,  deceased,  although  it  used  the  words 
*' indorsed  by  you,"  was  a  suflficient  notice  to  him  that  the  note 
referred  to  was  one  indorsed  by  Henry  Robinson.  This  is  es- 
pecially true  in  view  of  the  fact  that  as  administrator  Mr. 
Musser  would  have  had  no  authority  to  indorse  any  note  at  all, 
and,  therefore,  he  must  have  understood  that  this  meant  a  note 
indorsed  by  Henry  Robinson. 

The  complaint  is  further  made  in  this  case  that  the  court 
erred  in  admitting  evidence  that  other  notes  of  a  similar  char- 
acter had  been  presented  to  ^Ir.  INIusser.  The  administrator 
had  himself  brought  out,  through  the  witness  Brown,  that  there 
was  a  large  number  of  these  notes  placed  with  various  banks 
and  others  by  Brown,  acting  for  the  cement  company.  Of 
course,  evidence  that  the  administrator  had  paid  other  notes  of 
this  kind  could  not  be  admitted  as  tending  to  show  that  he 
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ought  to  pay  this  one.  This  is  forcibly  pointed  out  in  the  case 
of  Gnffith  V.  Bcccliery  10  Barb.,  432,  from  the  opinion  in  which 
the  brief  of  counsel  for  the  administrator  has  quoted.  The  e\i 
denee  admitted  over  the  objection  of  counsel  for  the  admiuis- 
trator  was  practically  the  same  as  was  brought  out  by  the  ad- 
ministrator through  the  witness  Brown,  and  possibly  was  ad- 
missible as  tending  to  show  that  the  administrator  knew  from 
the  notice  which  he  received  from  the  notary  that  what  was 
meant  by  the  words  '* indorsed  by  you"  was  *' indorsed  by  your 
decedent." 

This  case  is  not  without  diflRculties,  but  we  have,  as  we  think, 
carefully  considered  each  of  the  questions  arising  in  this  pro- 
ceeding in  error,  and  we  reach  the  conclusion  that  no  error  was 
committed  to  the  prejudice  of  the  administrator,  that  substan- 
tial justice  was  done  and  the  judgment  is  affirmed. 


DELAY  AND  FAULTY  EXECUTION  ON  THE  PART  OF  A 

BUILDING  CONTRACTOR.. 

Circuit. Court  of  Summit  County. 
F.  E.  Smith  &  Son  v.  John  F.  Hemington  et  al. 

Decided,  April  12,  1912. 

Building  Contract — Breach  of — Damages  for  Inconvenienve. 

Where  the  natural  and  direct  result  of  the  failure  of  the  party  to  a 
building  contract,  who  has  undertaken  to  erect  a  building  for  an- 
other, to  perform  his  contract,  is  to  cause  the  latter  to  suffer  in- 
convenience in  tne  use  and  occupancy  of  such  building,  or  where 
such  result  must  have  been  contemplated  by  the  parties  to  the  con- 
tract as  a  i)robable  consequence  of  its  breach,  compensation  for 
such  Inconvenience  may  be  awarded. 

XiMAN,  J,;  AVixcii.  J.,  and  Marvin,  J.,  concur. 

The  order  of  tlie  parties  to  this  proceeding  in  error  is  the  same 
as  in  the  court  of  common  pleas.  The  action  below  was  brought 
to  recover  the  balance  claiiDed  to  be  due  the  plaintiflfs  from  thr 
defendant,  John  F.  Hemington,  under  a  certain  contract,  and 
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inodificatioDS  thereof  and  additions  thereto,  for  the  construction 
of  two  dwelling-houses,  and  to  foreclose  a  mechanic's  lien.  The 
amount  for  which  personal  judgment  was  sought  against  said 
defendant  was  $199,  with  intere/st  from  October  10,  1910. 

The  defendant,  John  F.  Ilemington,  filed  a  counter-claim  in 
the  action,  based  upon  the  alleged  failure  of  the  plaintiffs  to  con- 
struct the  houses  in  the  manner  specified  in  the  contract,  and 
charging  the  use  of  defective  material,  and  the  doing  of  faulty 
work  in  numerous  particulars  in  the  construction  of  said  houses. 
The  amount  of  the  counter-claim  asserted  was  $400.  $200  for 
each  of  the  houses. 

The  jury  returned  a  verdict  for  said  defendant  in  the  sum  of 
sl?201,  from  which  the  court  of  common  pleas  ordered  $13.35  re- 
mitted. Said  defendant  having  remitted  this  amount,  the  plaint- 
iif' 8  motion  for  a  new  trial  was  overruled,  and  judgment  entered 
against  the  plaintiffs  in  said  defendant's  behalf  for  $187.65. 

The  plaintiffs  in  error  seek  a  reversal  of  this  judgment  on  two 
grounds : 

1.  That  tlie  court  erred  in  charging  the  jury;  and 

2.  That  the  damages  are  excessive. 

The  trial  court,  after  instructing  the  jury  that  in  estimating 
the  damage  to  said  defendant  by  reason  of  the  failure  of  the 
plaintiffs  to  build  the  houses  in  accordance  with  the  agreement 
between  the  parties  they  had  a  right  to  take  into  consideration 
how  much  it  was  fairly  and  reasonably  worth  to  place  the  houses 
in  the  condition  they  would  have  been  in  had  the  contract  been 
kept,  used  this  language : 

'*You  have  a  right  also  to  take  into  consideration  the  incon- 
venience to  the  defendants,  if  any  there  would  be,  because  of  the 
failure  of  the  plaintiffs  to  build  according  to  their  contract. 


i> 


It  is  contended  on  behalf  of  the  plaintiffs  in  error  that  there 
was  no  evidence  offered  on  the  subject  of  any  inconvenience 
arising  out  of  the  failure  to  construct  the  houses  according  to 
agreement,  and  that  it  was,  therefore,  error  to  instruct  the  jury 
that  they  might  consider  such  inconvenience  in  assessing  the 
damages. 
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There  was,  however,  evidence  showing  the  condition  of  the 
houses,  and  the  work  necessary  to  be  done  to  correct  the  defec- 
tive workmanship  employed  on  the  houses,  and  to  remedy  condi- 
tions due  to  inferior  material  used  in  their  construction.  It  would 
follow  as  a  matter  of  necessity  from  this  evidence,  that  inconve- 
nience would  result.  No  evidence  was  offered,  it  is  true,  as  to  the 
value  of  such  inconvenience.  It  is  doubtful  if  such  evidence 
would  be  competent.  The  jury  were  as  capable  of  determining 
the  amount  to  be  allowed  for  inconvenience,  when  the  facts  were 
before  them,  as  any  witness  would. 

We  think  the  court  committed  no  error  in  giving  that  portion 
of  the  charge  above  quoted,  and  that  it  is  consistent  with  the 
principle  laid  down  in  Goldsmith  v.  Hand,  26  O.  S.,  99,  where 
the  measure  of  recovery  under  a  building  contract,  which  hail 
been  substantially  but  not  strictly  complied  with,  was  under  dis- 
cussion.    In  the  opinion,  on  page  106  it  is  said: 

**We  think  that  wliere  parties  have  dealt  with  each  other  as 
these  parties  respectively  had  in  reference  to  the  contract  and  the 
mode  of  its  performance,  and  the  owner  of  the  lot  has  chosen  to 
go  into  occupancy  and  use  of  the  building  erected  upK>n  it, 
thereby  appropriating  to  himself  the  fruits  of  the  contract,  he 
ought  to,  on  the  plainest  principles  of  justice,  pay  for  them  as 
the  contract  price,  less  such  sums  for  delay,  defective  work  or  in- 
ferior materials,  etc.,  as  the  owner  is  in  equity  entitled  to  have 
deducted." 

It  will  be  noticed  that  the  court  in  that  case  did  not  attempt 
to  enumerate  all  of  the  items  of  damage  which  might  properly 
be  taken  into  account  in  determining  the  amount  to  be  set  off 
against  the  contract  price,  but  merely  indicated  the  general  char- 
acter of  such  items. 

Where  the  natural  and  direct  result  of  the  failure  of  the  party 
to  a  building  contract,  who  has  undertaken  to  erect  a  building 
or  buildings  for  another  to  perform  his  contract,  is  to  cause  the 
latter  to  suffer  inconvenience  in  the  use  and  occupancy  thereof, 
or  where  such  a  result  must  have  been  contemplated  by  the  par- 
ties to  the  contract  as  a  probable  consequence  of  its  breach,  we 
think  that  compensation  for  such  inconvenience  may  be  awarded. 
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The  law  of  damages  for  breach  of  contract  is  practically 
founded  on  the  case  of  Hadley  v.  Baxendale,  9  Ex.  Rep.,  341.  It 
was  held  there : 

**  Where  two  parties  have  made  a  contract  which  one  of  them 
has  broken,  the  damages  which  the  other  ought  to  receive  in  re- 
spect of  such  breach  of  contract  should  be  such  as  may  fairly  and 
reasonably  be  considered  either  arising  naturally,  t.  e.,  according 
to  the  usual  course  of  things,  from  such  breach  of  contract  itself, 
or  such  as  may  reasonably  be  supposed  to  have  been  in  the  con- 
templation of  both  parties  as  the  probable  result  of  the  breach  of 
it.'' 

The  instruction  given  by  the  trial  court  was,  in  our  opinion, 
within  the  spirit  of  this  well  recognized  principle. 

The  other  contention  of  the  plaintiffs  in  error,  that  the  dam- 
ages awarded  the  defendant,  John  F.  Hemington,  are  excessive,  is 
based  upon  the  assumption  that  the  jury  coxild  consider  only  the 
coHt  of  placing  the  houses  in  question  in  the  condition  they  would 
have  been  in  had  the  plaintiffs  performed  their  contract  strictly 
according  to  its  terms,  and  that  the  evidence  does  not  show  such 
cost  to  have  been  as  great  as  the  amount  of  damages  allowed  by 
the  jury.  We  have,  however,  indicated  our  approval  of  that  por- 
tion of  the  charge  which  authorized  the  jury  to  consider  also,  as 
an  eleiueut  of  damage,  the  inconvenience  suffered  by  said  defend- 
ant by  reason  of  the  condition  of  the  houses. 

In  view  of  the  estimates  given  by  various  witnesses  of  the  cost 
of  placing  the  houses  in  condition  to  conform  to  the  requirements 
of  the  contract,  and  in  view,  also,  of  the  fact  that  something 
might  properly  be  allowed  for  said  defendants'  inconvenience  in 
accordance  with  the  instruction  of  the  court,  we  are  unable  to  say 
that  the  verdict  was  excessive. 

The  judgment  of  the  court  of  common  pleas  is  affirmed. 
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PROCEEDINGS  FOR  RECOVERY  OF  CONCEALED  PROPERTY 

OF  AN  ESTATE. 

Court  of  Appeals  for  Clinton  County. 

^Fary  J.  Leonard  v.  State  of  Ouio^  ex  rel  B.  D.  Scott, 

Executor. 

Decided,  May,  1914. 
Estates  of  Decedents — Character  of  Proceeding  for  Recovery  of  Con- 

m 

cealed  Property — Defendant  Competent  to  Testify — Burden  of  Proof 
— In  Whose  Favor  Judgment  Should  he  Rendered. 

1.  The  purpose  of  Section  10673,  making  provision  for  proceedings  when 

property  belonging  to  the  estate  of  a  decedent  has  been  concealed 
or  embezzled,  is  not  to  furnish  a  substitute  either  for  criminal 
proceedings  for  embezzlement  or  for  a  civil  action  to  recover  judg- 
ment for  money  owing  to  the  executor,  but  rather  to  provide  a 
speedy  and  effective  method  for  discovery  of  assets  belonging  to  the 
estate  and  secure  possession  of  them  for  the  purpose  of  administra- 
tion. 

2.  In  such  an  Inquiry  it  is  error  to  treat  the  defendant  as  a  party  to 

a  civil  action  and  therefore  incompetent  as  a  witness. 

3.  The  burden  of  proof  is  upon  the  plaintiff  to  show  by  a  preponderance 

of  the  evidence  that  the  defendant  received  the  money  or  other 
thing  of  value  claimed  to  have  come  into  his  hands  and  that  he 
concealed,  embezzled  or  conveyed  it  away. 

4.  In  cases  where  such  a  proceeding  is  instituted  by  an  executor  the 

Judgment,  if  any  is  rendered  against  the  defendant,  should  be 
in  favor  of  the  executor  and  not  in  favor  of  the  state. 

//.  S.  Pulse  and  W.  ^V.  Ifrster,  for  plaintiflP  in  error. 
Hayes  &  Hayes,  contra. 

Jones,  0.  B.,  J.;  Swing,  P.  J.,  and  Jones,  E.  H.,  J.,  concur. 

This  was  a  special  proceeding  originating  in  the  probate  court 
under  Section  10673  and  succeeding  sections  of  the  General 
Code,  in  which  plaintiff  in  error  here  was  charged  with  having 
concealed,  embezzled  or  convoyed  away  money  in  the  sum  of 
$700  belf)n<»ing  to  tlic  c;stale  of  Lu''inda  C.  Baldwin,  deceased. 

An  application  was  made*  to  the  probate  court  asking  that  a 
writ  <)f  citation  issue  against  plaintiff  in  error,  ^fary  J.  Leonard, 
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requiring  her  to  appear  before  said  court  and  be  examined  un- 
der oath  touching  the  matter  of  the  complaint,  and  that  such 
proceedings  might  be  had  in  the  premises  as  were  authorized  by 
law.  She  appeared  before  the  probate  court  and  proceedings 
were  had  there  resulting  in  the  finding  by  the  probate  judge 
against  her. 

The  matter  was  then  taken  to  the  court  of  common  pleas  and 
there,  a  jury  being  demanded,  a  hearing  was  had  before  the 
court  and  a  jury,  resulting  in  a  verdict  finding  that  Mary  J. 
Leonard  was  guilty  as  charged  in  the  complaint  filed  therein, 
and  that  said  jury  had  assessed  the  value  of  the  property  so 
concealed  and  embezzled  at  $767.26.  On  this  verdict  a  judg- 
ment was  entered  adjudging  that  the  State  of  Ohio,  for  the 
use  of  B.  D.  Scott  as  executor  of  the  estate  of  Lucinda  Baldwin, 
deceased,  recover  against  the  said  Mary  J,  Leonard  the  sum 
of  $767.26  with  ten  percent,  penalty  thereon,  amounting  to 
$843.98,  and  the  costs  of  the  proceeding. 

The  purpose  of  the  statute  under  which  this  proceeding  was 
taken  was  not  to  furnish  a  substitute  either  for  criminal  proceed- 
ings for  embezzlement,  or  for  a  civil  suit  to  recover  judgment  for 
money  owing  to  an  executor  of  an  estate,  but  rather  to  provide 
a  speedy  and  effective  method  for  the  probate  court  to  discover 
assets  belonging  to  the  estate  of  a  decedent  and  to  promptly  se- 
cure same  for  the  purpose  of  administration. 

In  this  case  it  appears  that  decedent  was  an  old  lady,  suffer- 
ing from  an  incurable  disease,  and  living  alone  in  Blanchester, 
but  under  the  care  and  observation  of  a  niece  who  lived  in  an 
adjoining  house,  that  she  had  on  deposit  in  a  bank  $600,  and 
also  on  deposit  in  a  building  association  $100;  that  she  had 
heard  intimations  that  her  niece  or  some  one  else  was  about  to 
apply  for  letters  of  guardianship  to  take  charge  of  her  property, 
and  with  the  fears  and  suspicions  that  often  come  to  the  aged 
she  had  thereupon  withdrawn  both  sums  of  money  in  order  to 
prevent  their  coming  into  the  custody  of  others  without  her  will. 
After  her  death,  which  occurred  several  months  later,  this  money 
could  not  be  found,  and  this  proceeding  was  instituted  for  the 
purpose  of  tracing  and  locating  it.    Mrs.  Leonard  was  a  friend 
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of  the  deceased.  She  also  lived  alone,  in  a  house  immediately 
behind  that  of  decedent,  the  two  lots  running  back  towards  each 
other  and  being  separated  by  an  alley.  The  houses  fronted  upon 
parallel  streets  and  had  ready  access  to  each  other  from  a  side 
street  upon  which  they  both  abutted,  and  the  testimony  showed 
that  the  decedent  visited  ]\Irs.  Leonard  frequently. 

Mrs.  Leonard  was  called  upon  to  say  whether  she  had  re- 
ceived this  money,  and  if  so,  what  she  had  done  with  it.  She 
testified  that  she  had  received  it  from  the  hands  of  Airs.  Bald- 
win who  gave  it  to  her  for  safe-keeping;  that  she  kept  it  for 
some  time,  locking  it  in  a  bureau  drawer,  and  that  she  later  re- 
turned it  to  Mrs.  Baldwin  in  the  identical  bills  enclosed  in  the 
same  box  in  which  it  had  been  given  to  her.  There  was  testi- 
mony from  Mr.  Scott,  the  executor,  and  Mr.  Hayes,  his  attor- 
ney, and  from  Mr.  Jack,  who  was  one  of  the  appraisers  of  the 
estate  of  Mrs.  Baldwin,  to  the  effect  that  in  certain  interviews 
they  had  had  with  Mrs.  Leonard  before  these  proceedings  were 
instituted  she  had  admitted  the  receipt  of  the  money,  that  she 
claimed  that  she  had  paid  it  back,  but  that  when  told  that  it  was 
proposed  to  bring  proceedings  to  compel  its  repayment,  she 
had  promised  to  repay  it  again  rather  than  be  brought  into 
court  and  stand  the  ordeal  of  a  trial.  There  was  no  evidence 
whatever  that  she  ever  had  the  money,  except  the  testimony  of 
Mrs.  Leonard,  and  of  the  admissions  made  by  her.  The  rulings 
on  the  evidence  seem  to  have  permitted  the  statements  that  she 
had  received  the  money,  to  stand,  and  practically  to  have  ex- 
cluded from  the  jury  any  statement  that  she  had  paid  it  back. 

We  are  of  the  opinion  that  there  were  numerous  errors  in  the 
admission  and  rejection  of  evidence.  It  is  not  necessary  to 
point  out  the  questions  and  answers  specifically  objected  to,  be- 
cause the  court  below  seems  to  have  ruled  on  the  evidence  under 
a  misapprehension  as  to  the  character  of  the  proceeding.  As 
has  been  stated,  this  was  not  a  civil  action  for  money,  nor  was 
Mrs.  Leonard  a  party  defendant  in  such  capacity.  She  was 
cited  before  the  court  as  a  person  suspected  of  having  concealed 
money  belonging  to  the  decedent,  and  under  the  terms  of  Sec- 
tion 10673  she  was  required  to  be  examined  under  oath,  and  it 
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was  certainly  her  privilege  to  testify  fully  in  relation  to  all  mat- 
ters covered  by  the  complaint.  Yet  the  court,  evidently  treating 
her  as  a  party  to  a  civil  action  to  whom  the  terms  of  Section 
11495  would  apply,  held  that  she  was  not  a  competent  witness 
and  ruled  out  testimony  that  had  been  given  by  her,  and  re- 
fused to  permit  her  to  testify  on  other  matters  as  to  which 
questions  were  propounded  by  her  counsel.  Even  if  Section 
11495  might  be  held  to  apply  to  this  case,  under  its  terms,  es- 
pecially the  exceptions  under  clauses  3  and  4  thereof,  she  would 
be  entitled  to  testify  fully  as  to  the  transactions,  conversations 
or  admissions  of  the  opposite  party.  Rankin  v.  Hannan,  38  0. 
S.,  438 ;  4  Jones  on  Evidence,  Sections  772,  773. 

We  are  of  the  opinion  that  she  was  a  competent  witness 
as  to  all  matters  covered  by  the  complaint,  and  it  was  error  to 
exclude  her  testimony. 

The  admissions  of  Mrs.  Leonard  testified  to  by  Messrs.  Scott, 
Hayes  and  Jack  were  embraced  in  conversations  where  attempted 
settlements  were  considered  and  discussed.  It  was  error  to 
admit  testimony  of  conversations  relating  to  any  attempted  com- 
promise before  the  bringing  of  the  proceeding.  2  Jones  on 
Evidence,  Section  291 ;  Shenff  v.  Piper  <&  Yenney,  26  0.  S.,  476. 

The  court  also  erred  in  its  charge  to  the  jury  in  defining  what 
constituted  embezzlement,  and  also  in  placing  the  burden  of 
proof  upon  the  defendant  below  to  show  a  return  of  the  money. 
The  burden  was  upon  the  plaintiff  to  prove  the  complaint  by  a 
preponderance  of  the  evidence.  This  required  proof  not  only 
that  she  received  the  money,  but  that  she  concealed,  embezzled  or 
conveyed  it  away. 

Section  10678,  General  Code,  provides  that  the  jury  shall 
determine  the  amount  of  damages  to  be  recovered,  if  the  party 
accused  is  guilty  of  having  concealed,  embezzled  or  conveyed 
away  money  of  the  deceased,  and  that  the  court  shall  render 
judgment  in  favor  of  the  executor,  or  if  there  be  no  executor 
in  favor  of  the  state,  against  the  person  so  found  guilty  for  the 
amount  of  money  so  concealed  together  with  ten  percent,  penalty 
and  all  costs.  In  this  case  there  was  no  evidence  of  any  sum 
beyond  $700  which  had  been  had  by  the  defendant,  yet  the  jury 
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assessed  the  value  of  the  property  so  concealed  at  $767.26.  This 
probably  was  upon  a  basis  of  adding  interest  upon  the  money 
from  the  time  it  had  been  placed  in  the  hands  of  the  defend- 
ant, although  there  is  nothing  whatever  in  evidence  showing 
that  it  was  to  bear  interest  or  that  it  was  to  be  used  or  had  been 
used  by  the  defendant,  and  although  the  testimony  given  by 
defendant  was  that  it  had  remained  in  the  original  package  dur- 
ing all  the  time  it  was  in  her  hands  and  until  its  return  by  her. 
The  judgment  of  the  court  on  the  verdict  was  for  $843.98  with 
costs,  being  the  entire  amount  of  the  verdict  with  ten  per  cent. 
penalty  added.  This  amount  would  undoubtedly  be  excessive 
and  contrary  to  law. 

Under  Section  10678,  General  Code,  any  judgment  entered 
should  be  in  favor  of  the  executor  and  not,  as  it  was,  in  favor 
of  the  state,  as  the  statute  provides  that  it  should  be  entered  in 
favor  of  the  state  only  when  there  is  no  executor  or  administra- 
tor, or  when  it  is  against  the  executor  or  administrator. 

For  the  reasons  above  given,  the  judgment  is  reversed  and 
the  cause  remanded  for  further  proceedings. 
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COLLISION  BETWEEN  A  LOCOMOTIVE  AND  STREET  CAR. 

Circuit  Court  of  Summit  County. 

The  Lake  Erie  &  Western  Railroad  Company  v.  The  North- 
ern Ohio  Traction  &  Light  Company. 

Decided,  April  12,  1912. 

Negligence — Railroad  Crossing — Train  Standing  Still — Duty  to  Give 
Notice  Before  Starting — Person  on  Street  May  Rely  Upon  Notice 
Being  CHven, 

1.  It  is  the  duty  of  an  engineer  of  a  train  or  engine  which  has  been 

brought  to  a  stop  in,  or  near  to,  a  public  street  crossing,  to  give 
warning  of  his  intention  to  start  his  train,  in  order  that  any  one 
upon  the  street  may  be  informed  of  the  danger  of  attempting  to 
cross  the  track,  and  further,  to  exercise  reasonable  and  ordinary 
care  to  see  that  the  way  is  clear. 

2.  A  person  upon  a  public  street  which  crosses  a  railroad  track,  upon 

which  is  an  engine  or  train  standing  still  near  the  crossing  has 
a  right  to  rely  upon  the  engineer  of  the  railroad  company  giving 
notice  before  he  starts  his  engine  or  train  across  the  street. 

Frank  cfe  Ream,  for  plaintiff  in  error. 
Rogers  <&  Rowley,  contra. 

NiMAN,  J. ;  Winch,  J.,  and  ^L\rvin,  J.,  concur. 

The  plaintiff  in  error,  by  this  proceeding,  seeks  the  reversal  of 
a  judgment  rendered  against  it  in  the  court  of  common  pleas,  in 
favor  of  the  defendant  in  error,  in  an  action  brought  for  recover^' 
of  damages  arising  out  of  a  collision  between  a  street  car  of  the 
defendant  in  error  and  an  engine  belonging  to  the  plaintiff  in 
error. 

Briefly  stated,  the  facts,  disclosed  by  the  pleadings  and  the 
evidence,  are  as  follows : 

The  railroad  company  owns  and  operates  a  steam  railroad 
through  the  city  of  Akron,  the  tracks  of  which  cross  North  Main 
street,  a  public  highway,  at  grade.  The  traction  company  owns 
and  operates  a  street  railway  line  in  and  over  certain  streets  in 
the  said  city.    Among  the  streets  occupied  by  its  track  is  North 
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^Main  street.  The  railroad  company's  tracks  in  this  street  are  in- 
tersected and  crossed  at  grade  by  that  of  the  traction  company. 

On  the  morning  of  September  30,  1908,  one  of  the  traction 
company's  street  cars  was  being  operated  on  North  Main  street 
going  in  a  northerly  direction.  At  a  distance  of  about  fifteen 
feet  from  the  southerly  track  of  the  railroad  company  the  car 
was  brought  to  a  full  stop.  At  about  the  same  time  one  of  the 
railroad  company 's  engines  with  several  cars  attached,  was  being 
backed  easterly  across  North  Main  street  and  across  the  intersec- 
tion of  the  street  railw^ay  and  the  railroad  tracks.  This  engine 
was  brought  to  a  stop  by  those  in  charge  of  its  operation  at  a 
short  distance,  the  estimates  varying  from  six  to  twenty  feet,  east 
of  the  street  car  track  on  which  the  street  car  was  being  run. 

The  day  was  the  second  day  of  the  Summit  county  fair,  and 
the  traction  company  had  stationed  at  the  point  of  intersection 
of  the  tracks  on  North  Main  street  a  signal  watchman,  one  of  its 
employeesjwhose  duty  it  was  to  ascertain  if  the  crossing  was  free 
from  danger  for  the  passage  of  street  cars  over  the  railroad  tracks 
and  to  signal  motormen  on  cars  approaching  to  cross  the  railroad 
tracks  when  the  way  was  clear  and  free  from  danger. 

On  the  occasion  under  consideration,  the  engine  having  passed 
a  few  feet  easterly  from  the  street  ear  track  and  having  come  to 
a  stop,  the  watchman  signaled  the  motorman  of  the  car  that  had 
stopped  to  cross  the  railroad  trac^k,  and  the  motorman  seeing 
this  signal,  and  receiving  ai^o  the  proper  indication  from  the 
conductor  on  his  car  to  go  ahead,  put  the  car  under  motion  and 
was  moving  northerly  across  the  railroad  tracks,  when  the  en- 
gine  which  had  been  standing  still,  started  westerly  and  collided 
with  the  street  car,  which  was  damaged  to  some  extent  by  the 
collision. 

The  action  below  was  for  the  recovery  of  the  damage  done  to 
the  street  car,  and  was  founded  upon  the  contention  that  **the 
defendant  recklessly,  negligently  and  unlawfully  started  its  en- 
gine without  any  warning  or  signal  of  its  intention  so  to  do,  and 
negligently,  carelessly  and  wrongfully  drove  its  engine  in  and 
upon  the  said  car  of  the  plaintiff  company." 

The  questions  of  fact  involved  in  this  contention,  which  were 
disputed  by  the  defendant,  were  resolved  by  the  jury  in  favor  of 
the  plaintiff,  as  is  shown  by  the  verdict  in  its  favor. 
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It  is,  however,  contended  by  the  plaintiflf  in  error  that  the  de- 
fendant in  error  on  the  facts  of  the  case,  as  a  matter  of  law,  was 
guilty  of  contributory  negligence,  which  must  bar  its  recovery, 
and  this  is  one  of  the  grounds  of  error  relied  upon  for  a  reversal. 

The  facts  claimed  to  demonstrate  that  the  defendant  in  error 
was  guilty  of  contributory  negligence  are  that  the  engine  had 
stopped  so  close  to  the  street  car  track  as  to  indicate  a  probability 
that  it  was  likely  to  start  at  any  minute ;  that  the  engineer  was 
on  the  northerly  side  of  the  engine  and  could  not,  and  did  not, 
see  the  ear  at  any  time;  that  the  brakeman  on  the  cars  which 
were  being  moved  by  the  engine  was  too  far  away  from  the  cross- 
ing to  do  anything  to  prevent  the  collision ;  that  the  fireman  on 
the  engine  was  at  the  time  engaged  in  fixing  the  fire;  that  the 
person  occupying  the  position  of  the  fireman  on  the  left  hand  or 
southerly  side  of  the  engine,  and  who  was  supposed  by  the  trac- 
tion company 's  employees  to  be  the  fireman,  but  wlio  in  fact  was 
not,  was  sitting  at  the  cab  window  looking  east  in  such  a  way  as 
to  indicate  that  he  did  not  see  the  car ;  that  the  flagman  who  gave 
the  signal  to  the  motorman  to  cross  the  railroad  track  did  not 
see  the  engineer,  fireman  or  any  one  else  connected  with  the  en- 
gine, but  gave  the  signal  to  cross  solely  on  the  fact  that  the  en- 
gine had  come  to  a  stop ;  that  the  motorman  and  conductor  both 
knew  that  the  engineer  was  out  of  sight,  and  that  they  also  knew 
that  the  person  supposed  to  be  the  fireman  was  looking  eastward 
and  not  paying  any  attention  to  the  car;  and  that  with  knowl- 
edge of  these  faets,  without  any  attempt  on  the  part  of  the 
motorman  or  conductor  to  ascertain  what  was  going  to  be  done 
next  with  the  engine,  reliance  was  placed  by  them  solely  upon 
the  flagman's  signal,  and  the  fact  that  the  engine  had  come  to  a 
stop,  in  attempting  to  pass  over  the  crossing  in  front  of  the 
engine. 

It  is  the  duty  of  an  engineer  in  charge  of  a  train  or  engine 
which  has  been  brought  to  a  stop  in,  or  near  to,  a  public  street 
crossing,  to  give  warning  of  his  intention  to  start  his  train,  in 
order  that  anyone  upon  the  street  may  be  informed  of  the 
danger  of  attempting  to  cross  the  track,  and  further,  to  exercise 
reasonable  and  ordinary  care  to  see  that  the  way  is  clear. 
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The  authorities  on  this  subject  are  considered  in  Thompson  oh 
Negligence,  Section  1568,  and  the  result  stated  in  the  follo¥ring 
lan^age : 

''It  is  a  sound  conclusion  that  it  is  the  duty  of  the  engineer 
in  charge  of  a  train  standing  still,  before  starting  his  engine 
across  a  street,  not  only  to  give  timely  warning  of  his  intention, 
but  also  to  see  whether  his  train  will  not  be  likely  to  strike  a 
traveler  or  frighten  his  horseja." 

It  was  the  duty,  therefore,  of  those  in  charge  of  the  engine  be- 
longing to  the  plaintiff  in  error,  to  give  warning  of  their  inten- 
tion of  moving  across  the  street  with  the  engine  and  to  see  that 
the  way  for  passage  was  free. 

The  employees  of  the  traction  company,  in  charge  of  the  car, 
had  a  right  to  rely  upon  the  performance  of  this  duty  on  the 
part  of  the  employees  of  the  railroad  company  *in  charge  of  the 
engine.  The  former  were  not  bound  to  anticipate  neg'igenee  on 
the  part  of  the  latter  in  the  performance  of  their  duties. 

As  was  said  in  Houcks  v.  Chicago,  Milwaukee  &  St.  Paul  Rait- 
way  Co.,  31  Minn.,  529 : 

' '  One  who  is  called  upon  to  exercise  care  to  avoid  danger  from 
the  acts  of  others  may,  in  regulating  his  own  conduct,  have  re- 
gard to  the  probable  or  apprehended  conduct  of  such  other  per- 
sons, and  to  the  presumption  that  they  will  act  with  reasonable 
caution  and  not  with  culpable  negligence.'' 

Considering  the  si)ecial  facts  relied  upon  by  the  plaintiff  in 
error  as  undisputed,  and  giving  them  full  effect,  we  can  not  see 
that  they,  as  a  matter  of  law,  show  the  defendant  in  error  to 
have  been  guilty  of  contributory  negligence.  This  was  a  ques- 
tion for  the  jury  which  was  properly  submitted  to  them  by  the 
trial  court. 

The  views  herein  expressed  are  sustained  by  numerous  au- 
thorities. 

In  Robinson  v.  Western  Pacific  Railroad  Co.,  48  Cal.,  409,  a 
part  of  the  syllabus  reads  as  follows : 

**If  a  track  of  a  railroad  passes  along  the  street  of  a  city, 
crossing  another  street,  and  a  train  of  cars  is  stopped  in  the  first 
street  so  that  the  last  car  in  the  train  stands  in  the  cross  street, 
and  while  a  person  is  walking  along  the  cross  street,  over  the 
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track,  behind  the  train,  the  train  without  any  notification  is  sud- 
denly backed,  and  the  person  is  knocked  down  and  injured  by 
the  cars,  the  employees  of  the  company  are  guilty  of  gross 
negligence. 

'*The  person  injured  in  such  case  is  exercising  an  undoubted 
right  in  crossing  the  railroad  track  on  a  public  street,  and  is  not 
guilty  of  such  want  of  care  or  diligence  as  contributes  to  the  in- 
jury, and  the  railroad  company  is  not  released  from  the  liability 
on  the  ground  of  contributory  negligence. 

*  *  The  person  injured  in  such  case  had  a  right  to  presume  that 
lie  would  be  notified  that  the  train  was  about  to  move,  and  was 
not  bound  to  wait  because  the  train  was  on  the  street,  or  assume 
that  it  might  move  suddenly  backward  without  notice." 

In  Railroad  Co.  v.  Dawson,  64  Kan.,  99,  is  a  case  in  principle 
like  the  one  under  consideration.    The  syllabus  reads: 

*'The  attempt  of  a  traveler  to  cross  the  front  of  an  engine 
standing  near  the  crossing  is  not  generally  so  inherently  dan- 
gerous as  to  preclude  a  recovery  of  damages  if  the  engine  or 
train  is  unexpectedly  started  forward  upon  her,  but  in  most  such 
eases  the  question  whether  she  has  been  guilty  of  negligence 
will  go  to  the  jury,  especially  where  it  moves  upon  her  without 
giving  any  signals.  Under  the  facts  in  this  case,  the  district 
r*ourt  did  not  err  in  holding  the  general  rule  as  above  stated  to 
be  applicable  thereto. 

**A  traveler  upon  a  public  street,  passing  in  front  of  an  en- 
gine, fired  up  and  warmed,  standing  without  the  bounds  of  the 
highway,  but  so  near  it  that  from  the  cab  windows  the  street  and 
objects  within  it  can  be  plainly  seen,  has  a  right  to  assume  that 
the  engineer  will  not,  without  warning,  start  his  locomotive  and 
run  over  her  upon  the  street  before  she  can,  while  proceeding 
with  liaste  and  in  the  exercise  of  ordinary  care  and  caution,  cross 
the  tracks  ui)on  which  the  ensrine  is  standing  when  she  makes 
the  attempt  to  do  so.'' 

The  law  is  summarized  in  33  Cyc.  of  Law  cnid  Proc,  1036,  in 
this  language : 

**  Where  there  are  trains  or  ears  standing  on  or  near  a  cross- 
ing, a  person  approaching  the  crossing  has  a  right  to  assume 
that  they  will  not  be  moved  without  i)roper  warnings  or  signals, 
and  if  he  attempts  to  cross  with  reasonable  care  and  prudence, 
lie  is  not  necessarily  guilty  of  contributory  negligence,  the  ques- 
tion whether  or  not  is  he  so  negligent  usually  being  one  of  fact.'* 
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See  also  Mttks  v.  Ohio  River  Railway  Co.,  52  W.  Va.,  99;  Pin- 
ney  v.  Missouri,  Kansas  d:  Texas  Railtoay  Co.,  71  Mo.  App.,  577 ; 
Palmer  v.  Detroit,  Lansing  cf*  Lake  Mich.  Ry.  Co.,  56  Mich.,  1. 

It  is  also  contended  by  the  plaintiff  in  error  that  the  court 
erred  in  giving  the  first  request  of  the  plaintiff  below  to  charge 
before  argument.    This  request  was  in  the  following  language : 

**If  you  find  that  at  the  time  the  transaction  involved  in  this 
ease  the  plaintiff  street  railroad  company  had  a  fiagman  sta- 
tioned at  the  crossing  wliere  the  street  railroad  tracks  cross  the 
tracks  of  the  defendant  company,  and  you  further  find  that  a 
street  car  of  the  plaintiff  approached  said  crossing  while  the  en- 
gine operated  by  the  defendant  company  was  backing  toward  the 
east  across  said  crossing,  and  that  said  street  car  stopped  south 
of  said  steam  railroad  tracks  at  a  distance  of  from  ten  to  fifteen 
feet,  and  you  further  find  that  the  fireman  on  said  engine  saw 
said  street  car  waiting  to  cross  said  tracks  and  you  further  find 
that  said  engine  backed  to  the  east  to  a  point  fifteen  or  twenty 
feet  easterly  of  that  point  where  the  street  car  tracks  cross  the 
railroad  tracks,  and  that  said  locomotive  after  clearing  said 
tracks  such  distance  stopped,  and  that  the  persons  in  charge  of 
the  same  did  not  give  any  signal  or  notice  of  any  intention  to 
come  forward,  and  you  further  find  that  after  said  engine  had 
stopped  and  while  it  was  stopped  the  fiagman  at  said  crossing 
signalled  said  car  to  come  forward,  then  I  say  to  you  said  street 
car  hnid  a  right  to  go  forward  across  said  tracks,  and  it  was  the 
duty  of  the  servants  of  the  defendant  in  charge  of  said  locomo- 
tive to  exercise  their  faculties  and  to  look  for  such  car  before 
starting  their  engine  back  over  said  street  car  track,  and  if  they 
started  their  engine  forward  without  looking  or  exercising  their 
fnculties  to  ascertain  if  the  street  car  was  crossing  under  the 
circumstances  above  stated,  and  plaintiff's  car  was  injured  as  a 
proximate  result  of  such  starting,  then  the  plaintiff  is  entitled 
to   recover." 

We  think  this  nMjucst  is  in  harmony  with  the  principles  of  law 
which  are  stated  in  the  authorities  alreadv  considered  under  the 
first  assignment  of  error,  and  that  it  correctly  states  the  duty  of 
the  servants  of  the  defendant  in  charge  of  the  locomotive,  and 
tlie  liability  of  the  defendant  for  their  neglect  to  perfonn  such 
duty. 

Complaint  is  also  made  that  the  court  erred  in  refusing  the 
defendant's  fifth  reciuest  to  charge,  which  is  in  the  following 
language : 
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**If  you  find  from  the  evidence  that  plaintiflf's  car  was  brought 
to  a  stop  not  less  than  ten  nor  more  than  fifty  feet  from  the  cross- 
ing; that  defendant's  engine  then  crossed  the  plaintiff's  tracks 
and  came  to  a  stop  on  the  east  side  thereof,  or  if  defendant's 
engine  had  already  crossed  plaintiff's  tracks  when  its  car  was  . 
brought  to  a  stop,  and  if  while  defendant's  engine  and  plaintiff's 
ear  were  both  stopped  an  employee  of  plaintiff's  went  forward 
on  the  crossing  and  signalled  plaintiff's  employee  on  the  car  to 
cross  the  railroad  tracks ;  and  if  you  also  find  that  at  the  time 
such  signal  to  cross  was  given  that  defendant's  employees  were 
eitlier  not  visible  to  plaintiff's  employees  in  charge  of  its  car  or 
if  visible  were  not  heeding  or  watching  plaintiff's  car,  or  did  not 
see  it  and  that  such  failure  to  heed  or  watch  or  see  the  car  was 
known  to  plaintiff's  employees  in  charge  of  the  car  or  could 
Jiave  been  known  to  them  by  the  exercise  of  ordinary  care,  then 
and  in  such  case  it  was  the  duty  of  plaintiff's  employees  to  use 
such  further  ordinary  care  as  a  person  in  the  exercise  of  ordi- 
nai*y  care  would  use  under  similar  circumstances,  to  ascertain 
whether  it  was  in  fact  safe  for  the  car  to  be  driven  upon  or 
across  the  crossing;  and  if  plaintiff's  employees  did  not  use 
such  ordinary  care,  and  without  such  ordinary  care  on  their  part 
drove  the  car  upon  or  over  the  crossing,  and  that  the  failure  to 
( xercise  such  ordinary  care  contributed  to  the  bringing  about 
the  collision  and  the  resulting  damage  to  plaintiff's  car,  then  in 
such  case  plaintiff  was  guilty  of  contributory  negligence  and  can 
not  recover  notwithstanding  that  defendant  may  also  have  been 
j^uilty  of  one  or  more  negligent  acts  which  also  contributed  to 
the  bringing  about  of  the  collision  and  the  resulting  damage." 


This  request,  if  given,  would  have  imposed  the  exercise  of  a 
higher  degree  of  care  upon  the  employees  of  the  traction  com- 
pany in  charge  of  the  car  than  they  are  chargeable  with  under 
the  law.  They  were  not  requinnl  to  anticipate  that  the  em- 
ployees of  the  railroad  company  would  be  negligent  in  the  per- 
formance of  their  duties,  nor  to  take  the  steps  re(i\ured  by  the 
language  of  this  request  to  guard  against  such  neglisrenee  on  the 
part  of  those  in  charge  of  the  engine  as  would  be  involved  in 
their  starting  it  across  the  street  without  warning,  and  without 
informing  themselves  that  the  way  was  clear  and  free  from 
danger  to  those  who  might  be  crossing  the  tracks. 

We  find  no  error  prejudicial  to  the  plaintiff  in  error  in  any  of 
the  matters  complained  of,  and  the  judgment  of  the  court  of 
common  pleas  is  affirm  ed. 
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APPLICATiON  OF  THE  RULE  IN  SHELLY*S  CASE. 

Circuit  Court  of  Summit  County. 

Charles  Akers  v.  The  Akron^  Canton  &  Youngstown 

Railway  Company  et  al. 

Decided,  April  15,  1912. 

Deed — Rule  in  SheUy's  Case  Applied. 

Where  the  granting  clause  of  a  deed  is  in  the  usual  form  and  gives, 
grants,  bargains,  sells  and  conveys  the  premises  therein  described 
unto  the  grantee  (Daniel  Fulmer)  his  heirs  and  assigns,  and  the 
habendum  clause  reads,  "to  have  and  to  hold  said  premises  for 
and  during  his  natural  life,  with  reversion  at  his  death  to  his 
children,  heirs  of  his  body,  and  their  heirs  and  assigns,  and  if  he 
dies  leaving  no  children  or  legal  representatives,  then  the  above  is 
to  be  and  remain  the  property  of  the  brothers  and  sisters  of  Daniel 
Fulmer,  their  heirs  and  assigns,  forever,"  the  rule  in  Shelly's 
case  applies  and  the  grantee  takes  ?n  estate  in  fee  simple. 

NiMAN,  J. ;  Winch,  J.,  and  Marvin,  J.,  concur. 

This  action  is  here  on  appeal  from  the  court  of  eomuiou  \}h'^. 
The  plaintiff  claims  to  be  the  owner  in  fee  simple  and  in  posses- 
sion of  certain  real  estate,  situated  in  tlie  township  of  Spring- 
field, county  of  Sununit  and  state  of  Ohio,  and  especially  de- 
scribed in  the  petition.  The  action  is  brought  to  enjoin  the  de- 
fendants from  committing  certain  acts  of  alleged  trespass  upon 
said  real  estate,  and  for  the  recovery  of  damasres  for  trespasses 
already  committed. 

The  defendant,  the  Akron,  ('anton  &  Younerstown  Railway 
Company,  is  a  railroad  corporation,  organized  under  and  by 
virtue  of  the  laws  of  Ohio,  and  claims  to  be  the  owner  of  that 
part  of  the  real  estate  mentioned  in  the  plaintiff's  petition  which 
is  described  in  its  answer,  and  to  be  in  possession  thereof. 

The  conflicting  claims  of  title  to  the  real  estate  in  question  are 
based  upon  the  following  facts: 

Prior  to  October  24,  1?^84,  Adam  Fuhuer  was  the  owner  in  fee 
simple  of  the  real  estate  described  in  the  petition  which  em- 
braces that  also  described  in  the  answer.    On  that  day  he  exe- 
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cuted  and  delivered  to  his  son,  Daniel  Pulmer,  a  deed  which  is 
recorded  in  book  153,  page  260  of  Summit  county  records  of 
deeds,  conveying  said  premises  to  the  said  Daniel  Pulmer. 
Adam  Pulmer  and  his  wife  joined  in  the  execution  of  the  deed, 
and  by  the  granting  clause  thereof,  in  consideration  of  $10,000 
they  do  give,  grant,  bargain,  sell  and  convey  unto  the  grantee, 
Daniel  Pulmer,  his  heirs,  and  assigns,  the  real  estate  therein  de- 
scribed, which  includes  that  in  controversy.  The  habendum 
clause  of  the  deed  contains  the  following  language : 

* '  To  have  and  to  hold  said  premises  to  the  said  Daniel  Pulmer 
for  and  during  his  natural  life,  with  reversion  at  his  death  to  his 
children,  heirs  of  his  body,  and  their  heirs  and  assigns,  and  if  he 
dies  leaving  no  children  or  legal  representatives,  then  the  above 
is  to  be  and  remain  the  property  of  the  brothers  and  sisters  of 
Daniel  Pulmer,  their  heirs  and  assigns,  forever." 

By  deed  of  ]\Iay  20,  1893,  recorded  in  book  213,  page  56,  Sum- 
mit county  record  of  deeds,  Daniel  Pulmer  conveyed  the  real 
estate  described  in  the  answer  to  the  Akron  &  New  Castle  Rail- 
way Company,  and  this  company  subsequently  deeded  said  real 
estate  to  the  defendant,  the  Akron,  Canton  &  Youngstown  Rail- 
way Company. 

Daniel  Pulmer  died  January  14,  1903,  leaving  two  children 
surviving  him.  The  plaintiff  claims  title  to  the  real  estate  in 
question  through  these  two  children. 

If  Daniel  Pulmer  acquired  a  fee  simple  estate  \>y  the  deed 
from  Adam  Pulmer,  then  the  said  Daniel  Pulmer  conveyed  a 
good  title  to  his  grantee,  and  that  title  has  been  acquired  by  the 
defendant,  the  Akron,  Canton  &  Younorstown  Railway  Company. 
But  if,  on  the  contrary,  the  said  Daniel  Pulmer  did  not  take  a 
fee  simple  estate  by  the  deed  to  him  from  Adam  Pulmer,  but 
only  a  life  estate,  as  is  contended  by  the  plnintiff,  then  the  chil- 
dren of  Daniel  Pulmer,  upon  his  death,  became  the  absolute 
owners  in  fee  simple  of  the  real  estate  involved  in  this  action, 
and  the  plaintiff  having  actiuired  their  title,  would  be  the  abso- 
lute owner  of  said  real  estate  and  entitled  to  the  relief  prayed 
for,  unless  other  facts  and  principles  of  law  invoked  by  said  de- 
fendant should  prevent  him  from  obtaining  such  relief. 
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It  is  therefore  essential  that  the  deed  from  Adam  Puhiier  to 
Daniel  Fulmer  be  considered,  and  the  character  of  the  estate 
thereby  conveyed  be  determined. 

It  is  claimed  on  behalf  of  said  defendant  that  in  construing 
the  language  of  this  deed,  the  rule  in  Shelly 's  ca.se  should  be  ap- 
plied, and  that  by  the  application  of  this  rule  of  law,  it  neces- 
sarily results  that  Daniel  Fulmer  took  a  fee  simple  estate  in  the 
premises  conveyed. 

It  is  contended  on  behalf  of  the  plaintiff,  however,  that  Daniel 
Fulmer  ac(piired  only  a  life  estate  in  the  premises  conveyed  by 
the  deed,  the  remainder  passing  to  his  children. 

In  McFcchj's  Lessee  v.  Moore's  Heirs,  5  Ohio,  465,  the  rule  in 
Shelly 's  case  was  stated  in  the  following  language : 

'*The  rule  is.  where  the  ancestor  takes  a  freehold  and  by  the 
same  conveyance,  whether  deed  or  devise,  the  estate  is  limited, 
either  mediately  or  immediately,  to  his  heirs,  the  words  'heirs' 
is  a  word  of  limitation,  not  of  purchase  and  the  fee  vests  in  the 
jincestor.'* 

In  that  case  the  testator  had  given  his  real  estate  to  two  per- 
sons named  in  his  will,  for  their  use  during  their  respective  lives, 
and  had  then  provided,/* But  at  their  decease,  my  will  is  that 
these  two  tracts  of  land  descend  to  their  heirs,  to  whom  I  be- 
(jueathe  the  siime  to  have  and  to  hold  said  tracts  to  themselves, 
their  heirs  and  assigns,  forever,"  and  it  was  held  that  the  pro- 
visions of  the  will  interpreted  by  the  riile  of  Shelly 's  case  vested 
a  fee  simple  estate  in  the  parties  named  in  the  will. 

In  King  v.  Becl^,  15  Ohio,  559,  it  was  said  in  the  opinion  of 
the  court,  on  page  562: 

**The  rule  in  Shelly 's  case  is  not  a  rule  of  construction  but  a 
law  of  property.  It  is  not  designed  to  give  a  meaning  to  words, 
hut  to  fix  the  nature  and  (fuantity  of  an  estate.  If  the  estate  for 
life  created  in  the  devisee  or  donee,  is  limited  precisely  as  it 
would  descend  at  law,  the  rule  in  Shelly 's  case  vests  the  entire 
fee  in  the  first  devisee  or  donee." 

In  Brorkschynidi  v.  Archer  et  ah  64  ().  S.,  502,  part  1  of  the 
svllabns  !Tj:ds  as  follows: 

**  Before  tlie  rule  in  Shelly 's  case  was,  as  to  wills,  abrogated 
in  this  state  by  the  statute  of  1840,  a  testator  devised  certain 
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lands  to  his  son  for  life,  and  at  his  death  to  go  to  his  heirs,  and, 
there  being  nothing  else  in  the  will  to  show  that  the  testator  used 
the  word  *  heirs'  to  designate  a  more  limited  class  as  children: 
Held:  That,  as  the  lands  passed  under  the  will  precisely  as  they 
would  have  descended  at  law,  the  son  took  an  estate  in  fee  simple 
in  the  lands  so  devised.'* 

Reverting  to  the  deed  in  question,  it  will  be  seen  that  the 
granting  clause  is  in  the  usual  form,  and  gives,  grants,  bargains, 
sells  and  conveys  unto  the  grantee,  his  heirs  and  assigns,  the 
premises  therein  described.  By  the  habendum  clause,  the  said 
Daniel  Fulmer  is  **to  have  and  to  hold  said  premises  for  and 
during  his  natural  life,  with  reversion  at  his  death  to  his  chil- 
dren, heirs  of  his  body,  and  their  heirs  and  assigns,  and  if  he 
dies  leaving  no  children  or  legal  representatives,  then  the  above 
is  to  be  and  remain  the  property  of  the  brothers  aiid  sisters  of 
Daniel  Fulmer,  their  heirs  and  assigns,  forever/' 

If  the  word  *  *  cliildren ' '  was  used  alone  and  not  with  the  words 
'* heirs  of  his  body"  following,  the  contention  of  the  plaintiff 
would  be  well  founded,  and  the  word  ** children"  in  such  case 
would  be  construed  to  be  a  word  of  purchase  and  not  of  limita- 
tion. But  it  is  well  settled  that  the  words  *' heirs"  or  '* heirs  of 
his  body"  are  to  be  construed  as  words  of  limitation  and  not  of 
purchase,  and  the  fact  that  the  word  ** children"  is  here  fgl- 
lowed  by  the  words  ** heirs  of  his  body,"  indicates  that  the  ex- 
pression '* heirs  of  his  body"  is  to  control. 

It  will  be  seen,  also,  that  the  estate  here  granted  is  limited  pre- 
cisely as  it  would  descend  at  law,  and  in  awth  case,  the  rule  in 
Shelly 's  case  vests  the  entire  fee  in  the  grantee. 

In  The  Cotitiiiental  Mutual  TAfe  Insurance  Co.  v.  Skinner  et 
al,  4  C.  C,  526,  affirmed  by  the  Supreme  Court  (30  Bui.,  307), 
the  granting  clause  was  in  the  following  form,  "'Do  give,  grant, 
bargain,  sell  and  convey  unto  said  grantees  and  their  heirs  the 
following  described  property."  Following  the  description,  the 
deed  provided  :  **  All  the  lands  above  conveyed  are  to  be  held  and 
enjoyed  by  the  said  Wilson  L.  Skinner  and  Abbie  Jane  Skinner, 
his  wife,  during  their  natural  lives,  and  at  their  decease,  are  to 
go  and  pass  to  their  heirs."  It  was  held  that  the  gi'antees  took 
an  estate  in  fee  simple. 
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We  are  of  opinion,  therefore,  that  the  rule  in  Shelly 's  ease  is 
applicable  to  the  language  of  the  deed  from  Adam  Fulmer  to 
Daniel  Fulmer,  and  that,  applying  the  rule,  the  said  Daniel  Ful- 
mer took  a  fee  simple  estate  in  the  lands  described  in  the  deed, 
and  that  the  defendant,  the  Akron,  Canton  &  Youngstown  Rail- 
way Company,  has  a  fee  simple  estate  in  the  lands  described 
in  its  answer. 

This  conclusion  renders  it  unnecessary  to  consider  the  facts 
relating  to  the  possession  of  the  premises  in  dispute,  or  the  other 
principles  of  law  cited  by  said  defendant  to  defeat  the  plaintiff's 
cause  of  action. 

The  petition  of  the  plaintiff  is  dismissed. 


PROSECUTION  FOR.  PURNISMNC  LIQUOR  .TO  A  MINOR. 

Court  of  Appeals  for  Stark  County. 

David  Harris  v.  State  op  Ohio. 

Decided,  February.  1913. 

Intoxicating  Liquors — Prosecution  of  a  Saloon  Keeper  for  Furnishinff 
to  a  Minor — Proprietor  Absent  at  the  Time  of  the  Alleged  Offense 
— Instructions  to  Bar 'Keeper — Competency  of  Evidence — Charge  of 
Court. 

1.  In  a  prosecution  against  the  proprietor  of  a  saloon  for  furnishing 

intoxicating  liquors  to  a  minor  in  whicli  it  appears  that  the  har 
tender  had  been  instructed  at  the  time  of  his  employment  not  to 
sell  to  minors,  unqualified  and  unequivocal  proof  of  the  absence 
of  the  proprietor  at  the  time  of  such  furnishing  having  been  given 
in  direct  examination  of  the  bar  tender  in  defense  of  accused,  the 
narration  of  any  independent  circumstance  to  fortify  his  own  state- 
ment is  improper  in  direct  examination  and  properly  excluded. 

2.  An  instruction,  in  a  prosecution  for  furnishing  intoxicating  liquors 

to  a  minor,  that  if  the  liquors  were  not  furnished  by  the  proprietor 
but  by  the  bar  tender,  unless  the  proprietor  consented  to  such 
furnishing  by  the  bar  tender  then  no  conviction  could  be  had  and 
the  burden  is  on  the  state  to  show  that  the  furnishing  was  con- 
sented to  by  the  state,  is  properly  refused  when  the  court  charges 
generally  that  it  is  immaterial  whether  the  furnishing  was  by  the 
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proprietor  or  the  bar  tender,  unless  it  appears  that  such  liquors 
were  furnished  without  the  authority  and  against  the  instructions 
of  the  proprietor  given  to  the  agent  in  good  faith,  and  also,  that 
the  burden  of  proving  defendant  guilty  is  upon  the  state. 

J,  W.  Ctaine,  for  plaintiff  in  error. 

H.  C.  Pontius  and  Frank  N,  Sweitzer,  contra. 

Shields^  J. ;  Voorhees,  J.,  and  Powell,  J.,  concur. 

Error  to  common  pleas  court. 

David  Harris,  the  plaintiflE  in  error,  was  indicted  at  the 
January  term,  1910,  by  the  grand  jury  of  this  county  for  fur- 
nishing intoxicating  liquors  to  one  Florence  Bonsky,  a  minor, 
to  be  drank  by  her  and  not  being  given  by  a  physician  in  the 
regular  line  of  his  practice,  to  which  indictment  a  plea  of 
not  guilty  was  entered.  Trial  was  had  resulting  in  a  verdict 
of  guilty.  A  motion  for  a  new  trial  was  filed  which  was  over- 
ruled, thereupon  the  trial  court  sentenced  the  said  David  Harris 
to  be  *' confined  in  the  Stark  county  work  house  at  Canton, 
Ohio,  for  the  period  of  ten  days  and  until  discharged  by  due 
process  of  law,  and  that  he  pay  a  fine  of  $25  and  the  costs  of 
prosecution,  and  that  he  stand  committed  until  said  fine  and 
costs  are  paid,"  to  all  of  which  defendant  then  duly  excepted. 

Thereafter  the  said  David  Harris  caused  a  bill  of  exceptions 
to  be  taken  embodying  all  the  evidence  taken  upon  the  trial  of 

■ 

said  case,  including  the  charge  of  the  trial  court,  and  now  prose- 
cutes error  in  this  court  by  the  filing  of  a  petition  in  error  to 
reverse  said  judgment  of  said  court  of  common  pleas.  Numer- 
ous grounds  of  error  are  assigned  in  said  petition  in  error  for 
such  reversal  but  the  errors  principally  relied  on  and  urged 
upon  this  court  are  as  follows : 

First.  That  the  said  court  below  erred  in  sentencing  said 
defendant  to  said  work  house  and  to  pay  said  fine  and  costs,  and 
to  stand  committed  until  said  fine  and  costs  were  paid. 

Second.  Said  court  erred  in  refusing  the  alleged  instruc- 
tions given  by  the  plaintiff  in  error  to  his  bartender  in  respect 
to  selling  liquors  to  minors. 

Third.  Said  court  erred  in  excluding  evidence  offered  by 
the  plaintiff  in  error  upon  the  trial. 
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Fourth.  Said  court  erred  in  refusing  to  give  to  the  jurj- 
before  argument  a  certain  written  request  requested  by  the 
plaintiflf  in  error. 

Both  counsel  for  plaintiff  in  error  and  counsel  for  the  state 
agree  that  the  court  below  pronounced  a  sentence  upon  the 
plaintiff  in  error  that  was  both  unauthorized  and  erroneous,  and 
the  first  exception  will  therefore  be  sustained. 

As  to  the  second  exception,  an  examination  of  the  record 
shows  by  a  reference  had  to  page  45  therein  that  Frank  ^largo, 
a  bartender  and  a  witness  for  the  defendant  below,  was  asked 
whether  or  not  the  said  defendant  gave  him  any  instructions 
while  in  his  employ  prior  to  January  10,  1910,  as  to  selling  or 
furnishing  liquors  to  minors,  which  questions  was  objected  to, 
and  the  record  shows  that  no  action  of  the  court  was  taken 
thereon.  Again  on  page  69  of  the  record  said  witness  was  re- 
called and  was  asked  the  following  question: 

**Q.  I  want  to  ask  you  whether  prior  to  January  10,  1910, 
the  defendant,  David  Harris,  gave  you  any  instruction  on  the 
subject  of  fxirnishing  intoxicating  liquors  to  minors?  (State 
objects.     Objection  overruled.     State  excepts.)     A.  Yes,  sir. 

*^Q.  Do  you  remember  when  it  was  that  he  gave  you  such 
instructions?     A.  Yes,  sir,  when  I  started  to  work. 

**Q.     When  was  that?     A.  In  November. 

**Q.     Of  the  year  before?     A.  Yes,  sir. 

**Q.  What  did  he  say  to  you  on  the  subject?  A.  He  said 
I  should  be  careful  not  to  sell  to  minors." 

It  appears,  therefore,  that  evidence  relating  to  the  alleged 
instructions  of  the  plaintiff  in  error  to  the  bartender  Margo  on 
the  subject  of  furnishing  intoxicating  liquors  to  minora  was  al- 
lowed to  be  given  and  was  given  to  the  jury  and  that  this  ques- 
tion is  not  made  upon  the  record. 

Exception  is  taken  to  the  action  of  the  court  below  in  ex- 
cluding evidence  offered  by  the  plaintiff  in  error  during  the 
trial  of  said  cause,  upon  objection  by  the  defendant  in  error, 
on  the  subject  of  the  absence  of  the  plaintiff  in  error  from  his 
place  of  business  Wednesday  evening,  January  5,  1910.  Aft^r 
testifying  that  the  plaintiff  in  error  left  his  place  of  business 
about  5  o'clock  on  said  evening,  and  that  he  did  not  return 
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until  midnight,  the  witness,  Frank  Margo,  was  asked  the  fol- 
lowing question: 

*'Q.  Do  you  have  any  particular  reason  for  knowing  that 
he  was  away  on  Wednesday  night?  (State  objects.  Objection 
sustained.) 

**Q.  Is  there  anything  that  you  know  of  which  directs  your 
attention  particularly  to  the  fact  that  Mr.  Harris  was  away  on 
Wednesday  evening,  January  5,  1910?  (State  objects.  Objec- 
tion sustained.     Defendant  excepts.) 


ji 


Margo  was  a  witness  for  the  defendant  below  and  when 
he  stated  unqualifiedly  and  unequivocally  on  direct  examination 
that  the  plaintiff  in  error  was  absent  from  his  place  of  busi- 
ness on.  the  evening  in  question,  was  it  the  privilege  and  legal 
right  of  the  plaintiff  in  error  to  have  said  witness  fortify  his 
statement  in  this  respect  by  the  narration  of  an,y  independent 
circumstance.  We  think  not,  and  we  further  think  that  the 
witness  could  only  avail  himself  of  this  privilege  if  his  recollec- 
tion was  being  tested  on  cross-examination.  We,  therefore,  hold 
that  this  exception  affords  ijo  ground  of  prejudicial  error. 

Exception  is  also  taken  to  the  refusal  of  the  court  to  charge 
request  No.  2,  on  behalf  of  the  defendant  below,  before  argument, 
which  said  request  was  renewed  by  the  defendant  below  at  the 
conclusion  of  the  opening  argument  on  behalf  of  the  state,  and 
which  request  is  as  follows: 

''If  you  find  from  the  evidence  that  said  intoxicating  liquors 
were  not  furnished  by  the  defendant  in  person  to  said  Florence 
Bonsky,  but  were  furnished  by  a  bartender  of  the  defendant, 
then  your  verdict  should  be  for  the  defendant,  unless  you  find 
from  the  evidence  beyond  the  existence  of  a  reasonable  doubt 
that  the  defendant  consented  to  said  furnishing  by  said  bar- 
tender, and  had  authorized  said  bartender  to  furnish  intoxicat- 
ing liquors  to  minors,  and  the  burden  of  establishing  such  con- 
sent or  authority  is  upon  the  state." 

But  said  court  did  charge  the  jury  on  said  subject  as  follows: 

*'I  will  say  to  you  this,  gentlemen,  as  a  matter  of  law,  that 
if  you  find  in  this  case  beyond  the  existence  of  a  reasonable 
doubt  that  the  defendant  furnished  to  Florence  Bonsky  the  in- 
toxicating liquors  as  is  averred  in  the  indictment,  and  the  other 
averments  of  the  indictment  by  the  same  degree  of  proof  then 
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it  is  immaterial  whether  he  famished  that  liquor  directly  or 
indire^ftly ;  I  mean  by  that  whether  he  famished  it  himself  or 
wlif'ther  he  fumisheil  it  by  his  bartender,  if  yoa  find  beyoud  the 
existence  of  a  reasonable  doubt  that  the  bartender  did  famish 
it  and  furnished  it  with  his  authority.  While  this  is  the  law 
gentlemen,  I  desire  to  say  to  you  further,  that  if  you  find  from 
the  evidence  in  the  case  that  the  liquor  was  furnished  without 
his  authority  and  against  his  instructions  given  in  good  faith, 
that  he  could  not  be  convicted  of  the  offense  with  which  he  stands 
charged  in  the  indictment." 

The  rcfjuest  made,  in  our  judgment,  is  broader  in  its  terms 
in  relation  to  the  alleged  instructions  of  the  plaintiff  in  error 
to  his  bartender  than  is  recognized  by  the  Supreme  Court  of 
this  state  and  in  the  case  of  Anderson  v.  State ^  22  Ohio  St, 
*30r*>,  wherein  it  is  held  that : 

'*The  directions  to  the  agent  forbidding  the  sale  must  be 
in  good  faith,  for,  however  notorious  or  formal  they  may  be, 
they  can  have  no  effect,  if  they  are  merely  colorable." 

In  the  case  at  bar  the  court  below  gave  this  instruction  in 
substance,  and  in  refusing  to  give  said  request  submitted  by 
the  plaintiff  in  error,  we  think  the  said  court  in  this  respect 
committed  no  error.  But  it  is  further  contended  by  the  plaint- 
iff in  error  that  said  court  erred  not  only  in  charging  the  jun* 
upon  the  subject  of  instructions  given  to  his  bartender,  but  in 
refusing  to  charge  the  jury  that  the  burden  of  establishing  the 
consent  or  authority  given  to  such  bartender  rests  upon  the 
state  as  stated  in  said  request  so  made.  In  all  criminal  prose- 
cutions  the  burden  of  proof  rests  upon  the  state  to  prove  each 
and  every  material  ingredient  of  the  offense  charged  by  that 
degree  of  proof  required  by  law  in  such  prosecutions,  and  it  is 
made  the  duty  of  courts  under  the  law  to  so  instruct  juries. 
How  was  it  here?  It  is  true  that -the  trial  court  did  not  so 
expressly  instruct  the  jury  in  connection  with  its  instruction 
upon  the  subject  of  the  alleged  directions  of  the  plaintiff  in 
error  to  his  bartender  in  reference  to  selling  intoxicating  liquors 
to  minors,  but  on  page  78  of  the  record  it  appears  that  said  court 
charged  the  jurv  as  follows : 
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*'The  burden  of  proving  the  defendant  guilty  of  the  offense 
with  which  he  stands  charged  by  proof  beyond  the  existence  of 
a  reasonable  doubt  is  placed  by  the  law  upon  the  state,  and  the 
state  must  so  prove  the  defendant  guilty  before  it  can  ask  a 
conviction  of  the  defendant  at  your  hands  of  the  offense  with 
which  he  stands  charged  in  the  indictment.  The  defendant  is 
presumed,  as  every  defendant  in  a  criminal  case  is,  to  be  inno- 
cent or  not  guilty  of  the  offense  with  which  he  stands  charged, 
and  that  presumption  continues  throughout  the  entire  case  until 
the  state  has  removed  it  by  proof  beyond  the  existence  of  a  rea- 
sonable doubt.'' 

Here  is  a  clear  and  explicit  instruction,  clearly  stated,  to 
the  jury  upon  the  subject  in  (juestion.  True  it  was  not  a  part 
of  said  request^  nor  was  it  necessary  that  it  should  be  unless 
said  request  as  a  whole  contained  sound  propositions  of  law; 
nor  was  said  court  called  upon  to  repeat  said  instruction.  For 
the  reasons  stated  we  hold  that  this,  exception  is  not  well  taken. 

We  have  examined  the  record  with  reference  to  the  other  as- 
signments of  error  in  said  petition,  especially  with  reference 
td  the  ground  of  error  alleged  that  the  verdict  of  the  jury  is 
not  sustained  by  sufficient  evidence,  and  is  contrary  to  law. 
While  the  record  shows  that  the  witnesses  differ  in  their  tes- 
timony both  as  to  the  date  when  the  liquor  was  furnished,  and 
the  identity  of  the  i)erson  furnishing  it,  these  were  facts  for 
the  jury  to  determine,  and  having  determined  them,  we  can  not 
say  as  a  reviewing  coiirt  upon  an  examination  of  the  entire 
record  that  the  verdict  of  the  jury  is  not  sustained  by  the  weight 
of  the  evidence  or  that  the  judgment  below  is  contrary  to  law. 

The  judgment  of  the  court  of  common  pleas  will  be  reversed 
and  it  is  ordered  that  said  case  be  remanded  to  said  court  for 
resentence  of  the  plaintiff  in  error  according  to  law,  and  in  all 
other  respects  said  judgment  will  be  affirmed. 
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BOY  KILLED  BY  THE  STARTING  OP  A  TRUCK  IN  SOME 

UNKNOWN  MANNER.. 

Court  of  Appeals  for  Hamilton  County. 

« 

The  John  C.  Roth  Packing  Company  v.  Floyd  C.  Williams, 
Administrator  op  the  Estate  op  Roy  Eyer,  Deceased. 

Decided,  July  24,  1914. 

yegligence — Heavy  Electric  Truck,  Started  by  Unknown  Agency,  Run$ 
Over  Boy  Passing  Along  Sidewalk. 

The  decedent,  a  boy  *  twelve  years  of  age,  while  walking  along  the 
sidewalk  in  the  evening,  was  killed  by  being  run  over  by  a  heavy 
electric  truck  which  had  been  left  for  the  night  with  the  bnkc 
on  and  the  controller  removed,  standing  in  an  open  space  covered 
with  a  cement  floor  slanting  toward  the  sidewalk  and  abutting 
thereon.  In  the  absence  of  any  evidence  as  to  the  agency  which 
started  the  truck,  the  court  holds  that  the  boy  met  his  death  by 
reason  of  the  negligence  of  the  defendant  owner  of  the  truck  in 
not  leaving  it  in  a  safe  and  proper  place  where  it  could  not  in- 
jure persons  lawfully  passing  along  the  sidewalk. 

Aaron  A.  Ferris  and  Thomcs  H.  Morrow,  for  plaintiff  in  error. 
Little  ford,  James.  Ballard  ct*  Frost,  contra. 

Swing,  P.  J. ;  Jones,  0.  B.,  J.,  Jones,  E.  H.,  J.,  concur. 

This  is  an  action  in  this  court  on  error  to  a  judgment  of  the 
court  of  common  pleas,  in  which  said  court  Floyd  C.  "Williams, 
administrator,  recovered  a  judgment  in  the  sum  of  $5,000  for  the 
wrongful  death  of  Roy  Eyer. 

Numerous  errors  are  alleged  in  the  petition  in  error  hut  only 
one  was  urged  upon  the  ai-gunient  of  the  case  and  in  the  brief 
suhmitted.  This  aUeged  error  is  that  the  judgment  is  not  sus- 
tained by  the  evidence. 

In  the  ])etition,  after  setting  out  the  appointment  of  the  plaint- 
iff as  administrator  of  the  estate  of  the  deceased  and  the  allega- 
tion of  the  corporate  capacity  of  the  defendant,  the  plaintiff  al- 
leged that  the  building  of  the  defendant  is  so  constructed  lihat 
instead  of  a  contiinious  front  wall  along  the  entire  length,  there 
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is  an  open  space  about  fifty  feet  in  length  and  extending  to 
the  height  of  the  first  floor;  that  the  second  and  upper  floors 
immediately  above  said  space  are  supported  on  three  pillers 
which  are  located  on  a  line  with  the  front  wall  at  a  distance 
of  about  twenty-three  feet  apart,  and  that  this  open  space  ex- 
tends back  from  the  sidewalk  and  front  wall  of  the  house  a 
distance  of  about  twenty -eight  f  eot ;  that  the  floor  of  said  open 
space  is  covered  with  concrete  which  slopes  towards  the  street ; 
and  that  on  the  14th  day  of  June,  1911,  said  open  space  was 
temporarily  used  for  the  storage  of  automibile  trucks  belonging 
to  the  defendant  company;  that  on  or  about  the  14th  day  of 
June,  1911,  said  Roy  Eyer,  deceased,  was  lawfully  on  the  side- 
walk on  the  north  side  of  Gest  street,  walking  east ;  that  when 
said  decedent  arrived  at  the  point  in  the  sidewalk  immediately 
in  front  of  the  open  space  above  referred  to,  an  automobile  be- 
longing to  the  defendant  company,  without  any  signal  or  warn- 
ing, and  without  any  person  guiding  or  controlling  it,  rushed 
out  of  said  open  space  in  which  it  had  been  temporarily  stored, 
down  upon  plaintiff's  decedent,  and  before  he  could  get  out  of 
the  way,  knocked  him  down  and  crushed  him  under  its  wheels, 
causing  a  fracture  of  the  skull  and  internal  injuries  from  which 
he  subsequentlj''  died.  Plaintiff  further  says  that  said  death 
of  the  decedent  was  directly  due  to  the  position  and  condition 
in  which  said  defendant  company  negligently  left  said  auto- 
mobile truck,  and  that  decedent  at  the  time  was  in  the  exer- 
cise of  all  due  and  proper  care  on  his  part. 

Said  defendant  filed  an  answer  admitting  the  appointment 
of  plaintiff  as  administrator  of  said  estate,  and  that  the  defend- 
ant is  a  corporation  under  the  laws  of  Ohio;  that  it  is  the 
owner  of  the  plant  on  the  north  side  of  Gest  street  and  the 
open  space  in  said  premises  as  set  out  in  the  petition.  De- 
fendant further  says  that  said  open  space  was  temporarily  used 
for  storing  automobile  trucks  belonging  to  defendant  company. 

For  a  second  defense,  the  defendant  alleged  that  at  the  time 
of  the  accident  and  prior  thereto  and  at  the  present  time,  it 
is  in  the  business  of  buying,  curing  and  selling  at  wholesale 
and  retail,  meats  to  be  used  for  food  for  residents  and  citizens 
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of  Cincinnati  and  throughout  a  large  portion  of  the  United 
States ;  that  in  the  conduct  of  its  business  it  is  the  owner  of 
and  uses  large  and  extensive  buildings  and  storage  warehouses 
situated  on  Oehler  and  Gest  streets  in  said  city,  and  in  such 
business  it  owns  and  uses  large  trucks  and  vehicles  operated 
by  electricity  as  a  motive  power,  and  that  each  of  said  trucks 
weighs  about  11,000  pounds;  that  the  garage  or  storehouse 
where  said  trucks  are  usually  stored  and  kept  when  not  in  use, 
is  located  on  Oehler  street ;  that  on  or  about  the  13th  day  of 
June,  1911,  said  Oehler  street  was  being  repaired  by  the  citj* 
of  Cincinnati,  and  by  reason  thereof  defendant  could  not  place 
or  store  its  said  trucks  in  said  garage  on  Oehler  street  and  was 
compelled  to  store  its  said  trucks,  for  temporary  purposes  only, 
and  in  the  night  time,  in  said  covered  and  open  space  belong- 

'  ing  to  the  defendant,  on  Gest  street,  the  space  described  in  the 
first  defense  herein,  and  that  it  was  necessary  in  the  usual  course 
of  its  business  to  charge  with  ele(».tricity  the  said  trucks  for  a 
motive  power  for  use  in  propelling  said  trucks  on  the  day  fol- 
lowing, and  so  to  charge  them  after  the  day's  work  was  done, 
in  the  night  time  from  the  supply  of  electricity  within  the  build- 
ing on  Gest  street.  And  on  the  13th  day  of  June,  1911,  about 
the  hour  of  8 :30  o  'clock  in  the  evening  of  said  day,  one  of  the 
above  trucks  described,  with  other  vehicles,  had  been  placed  in 
said  open  space,  when  the  same  truck,  alleged  in  the  petition  to 
have  run  upon  and  caused  the  death  of  plaintiff's  intestate,  and 
had  been  charged  with  electricity,  and  the  brake  used  on  said 
truck  had  been  set,  and  the  controller  on  said  truck  used  for 
turning  on  and  into  said  truck  the  current  of  electricity  for  its 

.  propulsion  had  been  disconnected  so  that  said  truck  could  not 
move  or  be  put  in  motion  without  unlocking  the  brake  thereon, 
and  without  connecting  said  controller  with  the  electric  current 
by  some  human  agency;  and  said  defendant,  through  its  em- 
ployees and  agents,  had  used  all  means  necessary  and  ordinarily 
used  under  like  circumstances  to  place  and  keep  said  track  in  a 
safe  and  secure  position  to  the  end  that  it  could  not  be  used  or 
moved  except  by  the  agents  or  employees  of  the  defendant  in 
the  line  of  defendant 's  business  as  aforesaid ;  that  on  the  night 
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of  said  13th  day  of  June,  1911,  the  night  on  which  plaintiff 's 
intestate  met  his  death,  a  group  of  bo\'S,  ranging  in  age  from 
about  twelve  to  sixteen  years,  whose  names  except  that  of  Roy 
Ever  are  unknown  to  the  defendant,  the  number  of  boys  in  said 
group  being  also  unknown  to  the  defendant,  among  them  being 
plaintiff's  intestate,  Roy  Ever,  who  was  a  boy  about  twelve  and 
a  half  years  of  age,  none  of  whom  were  in  the  employ  of  the 
defendant  or  under  the  authority  or  agency  of  the  defendant, 
at  the  hour  named,  while  it  was  dark,  against  the  repeated 
warnings  of  defendant  or  without  notice  to  the  defendant  or 
its  employees,  one  of  said*  group  of  boys,  or  someone  unknown 
to  the  defendant,  got  upon  said  truck,  and  in  playing  thereon, 
carelessly  or  wilfully,  and  without  fault,  knowledge  or  acqui- 
escence of  defendant  or  any  of  defendant's  employees  caused 
said  controller  to  be  connected  with  the  electric  current  thereto- 
fore charged  and  stored  in  said  truck  as  aforesaid,  and  thereby 
caused  said  truck  to  get  in  motion;   and  that  while  said  plaint- 
iff's intestate,  Roy  Ever,  was  on  the  premisea  of  defendant  as  a 
trespasser,  and  agaiust  the  warning  given  theretofore  by  de- 
fendant and  its  employees,  and  without  any  fault  on  the  part 
of  the  defendant,  the  truck  so  put  in  motion  as  aforesaid,  and 
while  said  plaintiff's  intestate  was  a  trespasser  on  said  premises, 
and  solely  through  the  carelessness  and  negligence  of  plaintiff's 
intestate,  or  through  the  fault  or  carelessness  of  his  said  com- 
])anions  or  through  tlie  fault  or  carelessness  of  some  one  un- 
known to  defendant,  none  of  whom  were  in  the  employ  or  act- 
ing under  the  authority  of  defendant,  ran  upon  and  caused  the 
death  of  plaintiff's  intestate. 

Full  time  was  given  to  counsel  in  the  argument  of  the  case 
orally,  and  able  and  elaborate  briefs  have  been  furnished  us, 
and  we  have  gone  over  the  evidence  very  carefully,  with  the  re- 
sult that  we  are  of  the  opinion  that  the  judgment  is  sustained 
by  the  evidence.  From  the  evidence  the  jury  had  a  right  to 
find,  as  they  must  have  done,  that  Roy  Ever  while  walking 

along  the  sidewalk  next  to  defendant's  premises  was  suddenly 

* 

struck  by  an  automobile  truck  which  darted  out  of  the  defend- 
ant's premises,  and  was  killed  by  said  truck.     The  jury  were 


^ 
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warranted  by  the  evidence  in  finding  that  said  Roy  Eyer  was 
in  no  way  responsible  for  the  truck  leaving  its  position  on  the 
premises  of  the  plaintiff  in  error  and  rushing  upon  him  while 
he  was  walking  along  said  sidewalk.     The  evidence  does  not 
clearly  show  the  cause  which  produced  the  movement  of  the 
truck,  but  the  fact  remains  that  the  truck  was  placed  by  the 
defendant  in  a  place  unguarded  and  open,  and  on  a  floor  of 
cement  slanting  towards  the  sidewalk,  in  a  position  where  it 
could  be  easily  got  at  by  persons  passing  along  the  street  who 
would  be  inclined  from  any  motive  to  interfere  witli  it.    While 
there  is  no  direct  evidence  which  shows  that  defendant's  em- 
ployees put  said  truck  in  motion,  which  resulted  in  the  death 
of  said  Eyer,  still  it  is  equally  clear  that  the  defendant  did 
not  safely  guard  and  place  said  truck  in  a  safe  and  proper  place, 
which  seems  to  us,  under  the  circumstances  of  this  case,  to  show 
that  the  plaintiff's  decedent  met  his  death  by  reason  of  the 
negligence  of  the  defendant  in  its  not  placing  its  truck  in  a  safe 
and  proper  place  so  that  it  might  not  injure  persons  lawfully 
passing  along  said  sidewalk. 


RIGHTS  UNDER  CIVIL  SERVICE  OF  EMPLOYEES  ON 

THE  ELIGIBLE  LIST. 

Court  of  Appeals  for  Hamilton  County. 

State  of  Ohio,  on  the  Rklation  op  John  Weiss,  v.  Edward  S. 

Keeper  et  al,  Civil  Service  Commissioners  op 

the  City  of  Cincinnati. 

Decided,  October  17,  1914. 

Civil  Service — Determination  as  to  Eligibility  for  Promotion  Can  Not  he 
Reversed — Subsequent  Board  Bound  by  Such  Determination. 

Where  the  commission  has  onco  determined  that  a  member  of  the  police 
force  Is  eligible  for  promotion  and  promotion  is  duly  made  after 
competitive  examination,  it  Is  without  power  to  subsequently  re- 
verse its  decision  with  respect  thereto,  and  a  subsequent  board  is 
bound  by  such  former  action. 
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Denis  F.  Cash,  Alfred  Betiman  and  Henry  Hunt,  for  relator. 
Walter  M.  Schoenle,  City  Solicitor,  and  Charles  A,  Groom, 
Assistant  Solicitor,  contra. 

Jones,  O.  B.,  J.;  Jones,  E.  H.,  J.,  concurs;  Swing,  P.  J.,  con- 
cui-s  in  a  separate  memorandum. 

This  is  an  action  in  mandamus  brought  by  relator  to  order 
the  defendants,  as  civil  service  commissioners,  to  certify  in  con- 
nection with  the  payrolls  of  the  police  department  that  relator 
had  been  appointed  and  was  during  the  period  beginning  the 
1st  day  of  August,  1912,  and  ending  the  15th  day  of  September, 
1914,  employed  in  pursuance  of  the  act  passed  April  28,  1913, 
to  regulate  the  civil  service  (as  found  in  103  O.  L.,  698),  as  a 
sergeant  in  the  police  department  of  the  city  of  Cincinnati,  such 
a  certificate  to  be  given  under  a  requirement  found  in  Section 
21  of  said  act. 

Defendants  filed  an  answer  in  which  they  admit  that  the  re- 
lator was  dul}^  appointed  and  acted  as  a  corporal  in  the  police 
department  from  August  1,  1912,  till  March  19,  1913,  and  that 
since  the  latter  date  he  had  been  performing  the  duties  of  a 
sergeant  in  the  police  department,  but  they  question  the  regu- 
larity and  legality  of  his  appointment,  and  ask  for  a  dismissal  of 
the  petition. 

There  is  no  dispute  as  to  the  facts,  between  the  parties,  but 
defendants  contend  that  because  the  relator  had  not,  at  the 
time  he  was  examined  for  promotio"n,  served  two  years  in  the 
department  as  a  corporal,  that  he  was  ineligible  for  an  exami- 
nation at  that  time  and  was  improperly  placed  upon  the  eligible 
list  by  the  civil  service  commission  and  thai  therefore  his  ap- 
pointment, which  was  then  made  by  the  director  of  public  safety 
from  the  eligible  list,  was  illegal. 

Under  the  rules  of  the  police  department  and  civil  service  at 
that  time  promotions  were  made  from  the  position  of  corporal 
to  that  of  sergeant  by  appointment  from  an  eligible  list  which 
was  prepared  by  the  civil  service  commission  upon  promotional 
examinations  held  by  it.  Such  an  examination  was  held  on 
March  10,  1913,  in  pursuance  of  a  resolution  of  the  commission 
passed  February  28,  1913,  as  follows: 
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*  *  The  chief  of  police  has  made  a  verbal  request  that  all  cor- 
porals in  the  police  department  at  the  present  time  be  admitted 
to  the  competitive  examination  for  sergeancy,  as  only  three  cor- 
porals are  now  in  the  service  who  are  eligible  under  the  rules. 
Safety  Director  Cash  had  made  requisition  for  certification  for 
appointment  to  the  position  of  sergeant,  and  there  is  no  eligible 
list. 

' '  The  secretary  was  directed  to  hold  the  promotional  examina- 
tion for  this  grade  as  soon  as  possible  and  notify  all  corporals 
that  they  are  eligible  for  the  examination.*' 

This  resolution  was  adopted  without  dissent,  at  the  meeting, 
by  the  three  commissioners  who  at  that  time  made  up  the  civil 
service  commission. 

At  that  time  one  of  the  rules  and  regulations  which  had  been 
adopted  by  said  civil  service  commission  was  Rule  84: 

**No  corporal  who  has  not  had  at  least  two  years'  service  as 
corporal  in  the  police  force  of  the  city  of  Cincinnati  shall  be 
permitted  to  take  an  examination  for  promotion  to  the  position 
of  sergeant." 

These  rules  also  contained  Rule  No.  110,  as  follows: 

**No  amendment  of  these  rules  shall  be  made,  nor  sball  any 
rule  be  repealed,  nor  any  new  rule  adopted  at  the  same  meeting 
at  which  it  is  proposed,  and  no  final  action  to  amend,  repeal 
or  supplement  these  rules  shall  be  taken  in  less  than  seven  days 
after  its  proposal  and  until  after  a  public  hearing,  of  which  the 
commission  shall  give  notice  in  at  least  two  newspapers  of  gen- 
eral circulation  in  Cincinnati."' 

The  sections  of  the  civil  service  laAv  in  existence  in  March, 
1913,  providing  for  this  promotional  examination,  which  it  is 
necessary  to  consider  in  this  ca^ie,  are  Sections  4480,  4481,  4482, 
4483  and  4486,  and  under  their  provisions  the  commission  was 
given  full  power  to  prepare  rules  and  regulations  to  provide 
for  the  *' grading  of  offices  and  positions  similar  in  character 
in  groups  and  divisions,  so  as  to  permit  the  filling  of  offices  and 
positions  in  the  higher  grades  as  far  as  practicable  through  pro- 
motions/' In  pursuance  of  this  power  the  commission  had  pro- 
vided, by  Rule  84,  that  no  corporal  who  had  served  less  than 
two  years  as  such  should  be  eligible  for  examination  for  ser- 
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geant.  There  is,  however,  no  statutory  requirement  as  to  the 
length  of  time  a  corporal  should  serve  as  such  before  being 
eligible  for  examination  for  sergeant. 

Prom  the  action  taken  by  the  commission  on  February  28, 
1913,  it  appears  that  at  that  time  there  were  but  three  corporals 
then  in  the  service  who  had  been  there  the  necessary  two  years 
to  make  them  eligible  for  certification  to  the  position  of  ser- 
geant, and  that  there  was  then  no  eligible  list.  As  under  Sec- 
tion 4481,  it  was  the  duty  of  the  commission,  upon  being  notified 
by  the  safety  director  of  a  vacancy  to  be  filled  in  the  position  of 
sergeant,  to  certify  to  him  the  three  candidates  graded  highest  on 
such  an  eligible  list,  it  is  apparent  that  if  the  rule  requiring  two 
years'  service  as  corporal  had  not  been  waived  or  suspended, 
only  three  corporals  could  have  taken  the  examination  and  if  all 
three  had  successfully  passed  such  an  examination  there  would 
have  been  but  three  names  to  be  certified  on  the  eligible  list 
for  the  making  of  one  appointment  as  sergeant.  The  evidence 
shows  that  more  than  one  sergeant  was  to  be  appointed  at  that 
time — the  relator  himself  being  the  second  appointment  made 
under  that  examination — and  it  is  therefore  clear  that  as  a  matter 
of  convenience  it  was  thi;n  desirable  for  the  commission  to  waive 
or  suspend  that  rule  if  they  had  the  power.  No  formal  amend- 
ment or  change  in  Rule  84  was  made  at  that  time  by  the  commis- 
sioners and  no  steps  were  taken  to  that  end  as  provided  by  Rule 
110,  but  the  action  taken  by  the  commission  in  its  proceedings  of 
Pebruary  28,  1913,  in  providing  for  the  holding  of  the  promo- 
tional examination  for  sergeants  while  not  constituting  an  amend- 
ment or  change  of  its  standing  rules,  was,  in  effect,  a  suspension 
or  waiver  of  the  .provisions  of  Rule  84. 

We  are  of  the  opinion  that  the  civil  service  commission  had  the 
power  to  so  waive  or  suspend  this  rule,  and  that  its  action  in 
making  all  the  corporals  then  on  the  force  eligible  to  this  exam- 
ination was  within  its  power,  and  that  the  examination  was 
within  its  power,  and  that  the  examination  was  held  according 
to  law.  Xor  was  it  necessary  to  note  on  its  minutes  that  a  rule 
had  been  suspended,  there  being  no  objection  on  the  part  of 
any  member  and  all  members  being  present.     Gushing 's  Law 
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of  Legislative  Assemblies,  Sections  794  and  1478 ;  Wyman  on  Ad- 
ministrative Law,  108;  State  v.  Bd.  of  Ed.,  2  C.  C,  510,  at  515; 
City  of  Cleveland  v.  Ilamrnan,  17  Colo.,  30. 

The  record  shows  that  the  statute  was  complied  with  in  all 
particulars  with  regard  to  the  examination  which  relator  passed, 
and  in  making  of  his  appointment.  Upon  a  requisition  made  by 
the  director  of  public  safety  for  an  eligible  list,  Weiss  was  duly 
certified  upon  that  eligible  list  by  the  civil  service  commis- 
sion itself,  and  he  was  duly  appointed  by  the  director 
of  public  safety,  and  the  commission  was  notified  of  his  ap- 
pointment by  the  director  of  public  safety,  and  Weiss'  name  was 
then  placed  upon  the  official  roster  of  the  commission  kept  in 
pursuance  of  Section  4483,  General  Code,  and  has  been  so  con- 
tinued up  to  the  time  it  is  now  questioned. 

The  civil  service  commission  having  been  invested  by  law  with 
the  power  to  determine  the  eligibility  of  Weiss,  and  having 
determined  him  to  be  eligible,  is  without  power  to  subsequently 
reverse  its  decision.  Matter  of  Lazenhy,  116  App.  Div  (N.  T.), 
135  (aflP.  Ct.  App.,  188  N.  Y.,  588),  People  v.  Cobb,  13  App.  Div. 
(N.  Y.),  56;  People  v.  Preston,  62  Hum.  (N.  Y.),  185  (aff.  131 
N.  Y.,  644). 

29  Cyc,  1433 : 

'*If  the  power  has  been  given  to  any  officer  to  determine  a 
question  of  fact,  his  determination  is  final,  provided  he  has  riot 
been  guilty  of  an  abuse  of  discretion.  Such  a  determination  is 
binding  upon  the  successors  in  office  of  the  officer  who  made  it." 

Justice  Brown,  in  the  opinion  of  the  court  in  Noble  v.  River 
Log  Co.,  144  U.  S.,  165,  discusses  the  power  of  an  officer  acting 
in  a  quasi  judicial  capacity  to  reverse  the  decision  of  his  prede- 
cessor in  the  same  office. 

In  the  case  of  Piacik  v.  People,  ex  rel,  194  111.,  195,  which  is 
relied  upon  by  defendants,  the  title  of  the  assistant  superin- 
tendent of  police  in  Chicago  was  attacked  directly  by  quo  war- 
raiito,  the  statute  requiring  the  promotional  examination  to 
be  limited  to  members  of  the  next  lower  rank ;  the  officer  whose 
title  was  attacked  was  not  a  member  of  the  next  lower  rank,  and 
was  therefore  rendered  by  statute  ineligible  to  examination,  and 
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was  held  to  have  been  illegally  appointed.  This  ease  can  not 
apply  to  the  case  at  bar,  as  it  was  there  not  a  mere  waiver  of  rule 
on  the  part  of  the  commission,  but  a  violation  of  the  statute. 

If  it  waa  desired  to  raise  the  question  of  the  regularity  or  legal- 
ity of  his  appointment,  Section  29  of  the  act  furnishes  an  op- 
portunity for  a  direct  attack  upon  his  title,  and  it  would  be 
conducive  to  a  stronger  feeling  of  reliance  upon  the  stability 
of  their  tenure  by  civil  service  employees,  to  have  any  question 
raised  as  to  their  titles  by  such  a  proceeding,  rather  than  by  a 
refusal  of  the  civil  service  commission  to  certify  on  the  pay-roll 
names  that  have  been  placed  and  so  long  maintained  by  them 
upon  their  official  roster. 

The  name  of  the  relator  being  properly  upon  the  roster,  and 
his  employment  as  sergeant  having  been  made  in  pursuance  of 
law,  it  was  the  duty  of  the  civil  service  commission  to  furnish 
the  certificate  required  under  Section  21  of  the  civil  service  act. 

A  writ  of  mandamus,  as  prayed  for,  will  therefore  be  allowed. 

Swing,  P.  J. 

Judge  Swing  concurs  in  the  above  decision,  for  the  reason 
that  the  civil  service  commission  having  been  invested  by  law 
with  the  power  to  determine  the  eligibility  of  Weiss,  and  having 
determined  him  to  be  eligible,  it  is  without  power  subsequently 
to  reverse  its  decision,  and  the  present  board  is  bound  by  this 
former  action. 
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DETERMINATION  AS  TO  THE  VALUE  OF  A  HORSE. 

Circuit  Court  of  Lorain  County. 

Henry  Buddenburg  v.  Anthony  Wearsch. 

Decided,  April  20,  1912. 

Measure  of  Damages — Value  Oiven  By  Witnesses — Other  Evidence  of 
Value — Charge  as  to  Value. 

Where  the  question  of  the  value  of  a  horse  is  before  the  jury  and 
witnesses  have  given  their  opinions  as  to  its  value,  describing  it, 
it  is  not  error  to  instruct  the  jury  that  if  it,  from  other  evidence 
in  the  case,  was  of  the  opinion  that  the  horse  was  worth  less  than 
the  value  put  upon  it  by  the  witnesses,  they  might  so  decide  upon 
their  own  judgment. 

Q.  A.  GiU)nor(\  for  plaintiff  in  error. 
Fanver  <£■  Hicc,  contra. 

WiNcu,  J. ;  IMarvin,  J.,  and  Niman,  J.,  concur. 

Defendant  in  error  was  plaintiff  below,  and  re(*overed  a  judg- 
ment against  plaintiff  in  error  for  the  wrongful  death  of  his 
mare,  which  he  claimed  resulted  from  the  negligent  use  of  a 
pistol  by  Buddenburg  on  the  premises  of  Wearseh. 

It  appeared  from  the  evidence  that  on  Thanksgiving  day, 
1908,  the  parties  to  this  action,  who  are  brothers-in-law,  and  Joe 
Wearsch,  brother  of  Anthony,  had  been  out  hunting  in  the  fore- 
noon, and  came  back  to  the  Wearsch  farm  about  noou.  Theri^ 
they  probably  had  some  hard  cider,  and  fell  to  discussing  thi* 
I'clative  merits  of  a  new  revolver  owned  bv  Henrv  and  an  old 
one  belonging  to  Joe.  They  decided  to  try  the  **guns',"  as  they 
called  these  revolvers,  and  Joe  and  Tlenry  went  outside  the  house 
to  shoot  at  a  mark  east  of  the  house;  some  horses,  among  them 
the  mare  which  was  killed,  wTre  north  of  the  house.-  The  old 
eun  didn't  work  very  well  and  it  went  off  unexpectedly  in  the 
hands  of  either  Joe  or  Henry,  and  probably  this  shot  hit  th? 
mare,  although  nobody  at  the'time  knew  of  that  fact.  The  horses 
ran  off  down  the  lane  to  the  woods,  and  toward  evening  the  marp 
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was  found  there  suffering  in  a  fence  corner  and  had  to  be  put  out 
of  her  misery. 

Joe  says  the  revolver  went  off  in  Henry's  hands;  the  hired 
man  was  the  only  other  person  present  at  the  time ;  he  is  uncer- 
tain as  to  whether  the  gun  exploded  in  the  hands  of  Henry  or 
Joe ;  at  least  he  contradicts  himself  upon  the  question.  Anthony 
and  his  wife  testify  that  Henry  came  in  to  Wash  the  powder 
marks  off  of  his  hand,  then  went  out  again,  and  he  and  Joe  and 
Anthony,  who  went  out  with  then,  continued  to  shoot  at  a  mark, 
the  old  revolver  meanwhile  having  been  fixed  up  so  that  it  would 
work  properly. 

In  the  evening,  after  they  had  killed  the  mare,  Anthony  testi- 
fied that  Henry  said  he  had  shot  the  mare  and  that  Anthony 
should  go  and  buy  another  horse  and  he  would  pay  for  it,  and 
within  a  week  Henry  did  give  him  twenty  dollars  towards  pay- 
ment for  the  new  horse. 

Joe  also  testifies  that  he  heard  Henry  say  he  had  shot  the  mare 
and  that  he  would  pay  for  another  horse. 

Mrs.  Wearsch  testifies  that  Henry  said  he  shot  the  horse,  that 
Anthony  was  going  to  kill  him  for  it  and  he  wanted  Mrs. 
AVearsch  to  come  out  and  quiet  Anthony  down;  that  he  would 
pay  for  another  horse,  and  he  was  going  to  bury  the  revolver 
in  the  same  hole  with  the  mare. 

Henry  testified  .that  the  gun  went  off  accidentally  twice,  first 
in  Joe's  hands,  after  which  they  noticed  the  horses  running  down 
the  lane  and  spoke  about  Roxie,  the  mare,  drooping  her  head, 
and  afterwards  in  the  hand  of  Henry,  when  he  was  fixing  it. 

The  evidence  in  this  case  is  conflicting,  but  it  is  evident  that 
on  the  evening  of  the  day  the  mare  was  shot,  everybody,  includ- 
ing Henry,  thought  that  he  had  shot  the  mare.  Afterwards  he 
evidently  changed  his  mind  and  didn't  want  to  pay  for  the  mare, 
but  there  was  evidence  in  the  case  tending  to  show  that  he  was 
responsible  for  the  mare's  death,  and  we  are  unable  to  say  that 
the  verdict  was  not  sustained  by  sufficient  evidence.  The  jury 
saw  all  the  witnesses,  and  gave  such  credit  to  each  one  of  them 
as  they  were  entitled  to  in  their  judgment. 

Doubtless  the  jury  believed  that  Henry  admitted  that  the 
death  of  the  mare  was  due  to  his  carelessness,  and  so  believing, 
brought  in  a  verdict  against  him. 
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Complaint  is  made  that  error  was  committed  in  permitting 
the  witness  C.  H.  Johnson  and  John  Stark  to  testify  as  to  the 
reasonable  market  value  of  the  mare  at  the  time  in  the  commu- 
nity, but  as  they  qualified  and  knew  the  mare,  there  was  no  error 
committed  in  this  respect. 

After  the  jury  had  been  charged  and  had  retired,  it  came 
back  into  open  court  for  further  instructions,  and  one  of  the 
jury  men  addressed  the  court  as  follows: 

*  *  The  question  is,  the  jury  is  undecided  as  to  whether  in  fix- 
ing a  value  for  this  horse  they  can  go  below  the  value  given  in 
the  petition?" 

And  thereupon  the  court  instructed  the  jury  as  follows : 

* '  The  measure  of  damages  is  the  market  value  of  the  horse  at 
the  time,  giving  credit  for  $19,  which  the  plaintiff  claims  he  has 
had.  What  that  market  value  is,  you  are  to  determine  from  the 
evidence  in  the  case,  and  the  evidence  in  the  case  on  that  sub- 
ject was  not  all  alike." 

And  thereupon  the  said  juror  inquired  of  the  court  : 

**Can  they  go,  for  instance,  below  the  lowest  value  that  is 
placed  upon  this  animal  f" 

To  which  the  court  replied : 

^'I  think  as  a  proposition  of  law  that  they  could  not,  unless 
the  parties  might  feel  willing  to  agree  to  give  the  jury  a  little 
latitude;  but  otherwise  than  that,  you  must  determine  it  from 
the  testimony  in  the  case  and  base  it  upon  that.  I  say  this :  that 
when  a  witness  testifies  as  to  his  judgment  as  to  the  value,  he 
also  testifies  as  to  his  knowledge  of  the  horse,  and  if  there  is 
testimony  as  to  the  horse  that  will  enable  you  to  fix  a  value 
upon  it,  you  can  do  so  regardless  of  the  judgment  of  those  who 
testify  on  that  subject.  Do  I  make  myself  plain!  Supposing 
a  case  where  there  was  testimony  that  a  horse  had  but  three  legs 
and  those  who  saw  the  horse  and  placed  a  value  upon  it  placed 
it  at  a  certain  sum,  but  they  described  the  horse  sufficiently  to 
you  so  that  you  are  able  to  say  that  such  a  three  legged  horse 
as  that  was  not  worth  so  much  money,  you  have  a  right  in  that 
instance  to  take  into  consideration  your  own  judgment.  In 
other  words,  you  are  not  absolutely  bound  by  the  amount  fixed 
by  them,  if  there  is  other  testimony  in  the  case  that  will  war- 
rant your  disregarding  it.  I  think  I  will  leave  that  instruction 
in  that  shape." 


CIRCUIT  COURT  REPORTS— NEW  SERIES.       375 

1914.]  Summit  County. 

It  is  claimed  that  these  remarks  of  the  court  were  prejudicial 
to  plaintiff  in  error,  but  while  the  first  sentence  of  the  final  in- 
structions was  not  strictly  correct,  and  the  illustration  used  by 
the  trial  judge  was  not  a  happy  one,  still  taking  the  whole  para- 
graph, the  law  was  fully  and  properly  charged,  and  the  jury 
was  clearly  authorized  under  it  and  distinctly  given  to  under- 
stand, that  though  the  witness  had  given  their  own  opinions  as 
to  the  value  of  the  mare,  still,  if  the  jury,  from  other  evidence 
in  the  case,  were  of  the  opinion  that  she  was  worth  less,  they 
might  so  decide  upon  their  own  judgment. 

No  other  errors  are  alleged  to  have  occurred  on  the  trial,  and 
having  disposed  of  all  that  has  been  brought  to  our  attention 
in  favor  of  defendant  in  error,  the  judgment  is  affirmed. 


AS  TO  THE  CHARACTER.  OF  A  RIGHT  TO  MAINTAIN  A 

SEWER  ACROSS  PREMISES. 

Circuit  Court  of  Summit  County. 

The  Peterson  &  Wright  Company  v.  The  City  of  Akron. 

Decided,  April  20,  1912. 

License    Distinguished    from    Easement — Public    Server — Recitals    in 
Other  Instruments  Not  Conclusive. 

1.  Whether  the  right  to  maintain  a  sewer  across  premises  of  another 

is  a  mere  license  or  an  easement  is  to  be  determined  from  a  con- 
sideration of  the  terms  of  the  instrument  creating  the  right,  even 
though  the  right  is  claimed  by  a  municipal  corporation  and  the 
sewer  in  question  is  a  public  sewer. 

2.  Reference  to  a  contract  granting  a  license  to  maintain  a  sewer  across 

premises  of  another  as  a  contract  granting  a  "right-of-way  for  a 
sewer"  when  found  in  a  conveyance  from  the  owner  of  the  prem- 
ises to  another  than  the  licensee,  is  not  conclusive  as  to  the  char- 
acter of  the  right  created  by  the  contract. 

Boylan  &  Brouse,  for  plaintiff  in  error. 
N.  M,  Oreenherger  and  J.  Taylor,  contra. 

Winch,  J.;  Marvin,  J.,  and  Niman,  J.,  concur. 
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The  prayer  of  the  petition  in  this  case  is  for  rescission  of  a  con- 
tract between  the  plaintiff's  predecessor  in  title  and  the  city  of 
Akron,  by  the  terms  of  which  the  city  was  granted  the  right  to 
lay  and  maintain  a  sewer  across  property  now  owned  by  plaint- 
tiflf ;  the  petition  also  prays  that  plaintiff's  title  to  said  premises 
may  be  quieted  as  against  any  claims  of  the  city  under  said 
contract. 

There  is  no  dispute  as  to  the  facts  in  this  case.  The  whole 
case  turns  upon  the  proper  construction  to  be  put  upon  said  con- 
tract. If  under  it  the  city  obtained  a  mere  license,  plaintiff  ha? 
a  right  to  terminate  said  license,  which  it  has  attempted  to  do. 
If  the  city,  by  virtue  of  said  contract  and  its  acts  thereunder  in 
constructing  said  sewer,  obtained  an  interest  in  the  land  of  de- 
fendants, plaintiff  can  not  terminate  said  interest  without  the 
city's  consent. 

The  contract  in  questjon  was  executed  in  1894,  the  Brewster 
Coal  Company,  plaintiff's  predecessor  in  title,  being  the  first 
party,  and  the  city  of  Akron  the  second  party.     It  recites : 

*'That  the  party  of  the  first  part  for  and  in  consideration  of 
the  covenants  and  agreements  of  the  party  of  the  second  part, 
hereafter  mentioned,  does  hereby  give  to  the  party  of  the  sec- 
ond part  a  license  and  permission  to  construct,  maintain,  operate 
and  keep  in  repair  a  sewer,  and  to  change  the  nature  and  size 
of  the  same,  upon  the  following  described  parcels  of  land. 


>f 


Then  follows  a  description  of  two  parcels  of  land  about  twen- 
ty-three feet  wide,  extending  diagonally  across  the  plaintiff's 
premises  from  High  street  to  ^lain  street,  in  the  city  of  Akron. 

Following  this  description  are  certain  covenants  on  the  part 
of  the  city  of  Akron ;  that  it  will  do  no  unnecessary  damage  to 
Hhe  first  party's  land  adjoining  said  premises,  or  to  its  struc- 
tures thereon ;  that  it  will  indemnify  and  protect  fii-st  party,  its 
successors  and  grantees,  from  all  damages  by  the  exercise  of 
the  right  granted;  that  it  will  restore  the  premises  and  any 
structure  thereon  to  as  good  condition  as  they  were  in  before 
excavation,  and  that  subject  to  the  use  of  the  premises  described, 
the  first  party  shall  have  the  right  to  use  said  premises. 

The  first  party  is  specifically  released  **from  any  obligation 
to  warrant  its  right  to  grant  said  license,"  and  it  is  further 
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agreed  that  if  any  of  the  agreements  of  the  city  are  held  to  be 
beyond  its  power  and  authority,  ''then  the  license  and  permis- 
sion granted  by  said  party  of  the  first  part  shall  thereupon,  and 
for  that  reason,  terminate  and  become  null  and  void,"  and  the 
sewer  shall  be  removed. 

Although  the  instrument  is  signed  by  the  parties,  it  is  neither 
witnessed  nor  acknowledged.  However,  it  was  recorded  in  the 
office  of  the  recorder  of  Summit  county. 

A  reading  of  this  instrument  convinces  one  that  it  was  in- 
tended as  a  license  and  not  as  a  conveyance.  In  the  first  place, 
the  instrument  itself  purports  to  be  only  a  license ;  as  recited,  it 
gives  a  license  and  permission  to  construct,  maintain,  operate 
and  keep  in  repair  a  sewer.  No  other  operative  terms  are  con- 
tained in  the  instrument.  It  is  three  times  recited  in  the  agree- 
ment that  it  is  a  ** license  and  permission,''  and  four  more  times 
it  is  recited  that  it  is  a  ** license." 

The  parties  themselves  having  thus  characterized  it,  it  is  hard 
to  construe  it  as  anything  else.  If  it  is  a  mere  license,  witnesses 
to  it  and  an  acknowledgment  would  make  it  nothing  more,  and 
the  fact  that  it  lacks  w-itnesses  and  an  acknowledgment  is  fur- 
ther evidence  that  parties  themselves  considered  it  merely  a  li- 
cense. 

It  is  significant  that  no  estate  in  the  land  is  mentioned  and  no 
interest  therein  is  described.  It  is  true  that  in  the  conveyance 
from  the  Brewster  Coal  Company  to  the  plaintiff,  occurs  the 
following  clause : 

*'Also  excepting  and  reserving  the  i-ight  of  way  for  a  sewer 
as  showti  by  a  contract  by  and  between  the  Brewster  Coal  Com- 
pany and  the  city  of  Akron,  Ohio,  said  contract  being  dated 
Slarch  5th,  1894,  and  recorded  in  Book  78,  page  578,  Summit 
county  records." 

While  this  clause  brings  home  to  plaintiff  notice  of  the  city's 
rights,  if  any,  as  shown  by  the  contract,  it  can  not  enlarge  them, 
for  the  city  was  not  a  party  to  this  deed,  and  calling  the  city's 
rights  under  the  contract  a  ''right  of  way  for  a  sewer,"  does  not 
make  it  an  easement,  if  the  original  instrument  creates  a  mere 
license,  as  we  have  seen  it  does. 
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There  is  no  duration  fixed  for  the  life  of  this  license;  on  its 
face  it  appears  to  be  personal  and  probably  terminated  when  the 
Brewster  Coal  Company  parted  with  its  title  to  the  land.  At 
any  rate,  like  all  mere  licenses,  it  is  revokable  and  the  plaint- 
iflf  having  revoked  it,  and  there  appearing  to  be  no  equitable 
consideration  favoring  the  defendant,  except  that  it  should  have 
ample  time  to  make  other  arrangements  for  the  sewer,  plaintiff 
appears  to  be  entitled  to  the  relief  it  prays. 

In  our  conclusions  we  are  sustained  by  the  following  authori- 
ties: Wilkins  v.  Irvine,  33  O.  S.,  138;  Yeaker  v.  Trening,  79 
0.  S.,  121 ;  Fowler  v.  Delaplain,  79  0.  S.,  279 ;  Rodefer  v.  Rail- 
road, 72  O.  S.,  272 ;  City  of  Hamilton  v.  Ajshbrook,  62  O.  S.,  511. 

In  the  last  mentioned  case,  the  contract  between  the  city  and 
the  proprietors  of  the  lands  is  set  forth,  and  will  be  found  to  bo 
very  similar  to  the  contract  in  this  case,  yet  Judge  Shauck,  on 
page  517  of  his  opinion  says:    *'That  instrument  was  a  license.'' 

Decree  may  be  entered  for  plaintiff,  as  prayed  for,  but  not  to 
go  into  effect  until  the  city  has  had  reasonable  time  in  which  to 
make  other  arrangements  for  taking  care  of  the  sewage  now 
flowing  through  the  sewer  in  question. 


CONSTRUCTION  OP  BUILDINC  RESTRICTION  WITH  REFERINCt 

TO  PORCH  ROOF. 

Circuit  Court  of  Summit  County. 
The  Portage  Park  Land  Company  v.  Rose  B.  Bttrch  et  al. 

Decided,  April  20,  1912. 

Building  Restriction — Porch  Construction, 

A  restriction  in  a  deed  which  requires  that  no  building,  except  an 
open  porch,  be  erected  nearer  the  street  line  than  twenty-five  feet, 
is  not  violated  by  the  erection  of  an  open  porch  upon  the  restricted 
territory,  although  the  roof  of  said  porch  is  but  a  continuation  of 
the  roof  of  the  main  building. 

Stuart  &  Stuart,  for  plaintiff  in  error. 
WUcoj,  Parsons,  Burch  <fe  Adams,  contra. 
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Winch,  J.;  Marvin,  J.  and  Niman,  J.,  concur. 

The  land  company  in  this  appealed  action  asks  for  the  enforce- 
ment of  a  building  restriction  contained  in  defendants'  deed, 
which  requires  that  no  building,  except  an  open  porch,  be 
erected  upon  defendants'  lot  nearer  the  street  line  than  twenty- 
five  feet. 

The  main  part  of  defendants'  home,  recently  erected,  is  about 
two  feet  farther  back  from  the  street  line  than  the  restriction  re- 
quires, but  the  roof  of  the  front  porch  is  a  continuation  of  the 
main  roof  of  the  house  as  it  slopes  toward  the  street.  Exhibition 
of  this  Knd  of  roof  is  common  in  the  architecture  of  the  day, 
but  it  is  said  that  by  reason  of  the  siding  on  the  main  part  of 
the  house  being  carried  out  to  the  front  into  the  triangular 
space  included  between  the  roof  and  ceiling  of  the  porch  and 
the  front  of  the  house,  the  view  from  a  seeond-story  porch  on 
any  house  which  might  be  built  to  the  east  of  defendants'  house, 
would  be  obstructed. 

The  porch,  outside  of  this  roof,  is  a  remarkably  open  one. 
The  few^  posts  supporting  the  roof  are  not  large;  the  railings 
are  slight  and  graceful. 

In  order  to  make  light  and  view  for  two  chamber  windows 
upstairs  in  the  front  of  the  house,  the  porch  roof  is  cut  down 
and  a  deck  roof  constructed,  leaving  at  each  side  thereof  the 
sloping  roof  complained  of,  perhaps  six  feet  Avide  on  each  side 
of  this  deck  roof. 

The  pitch  of  the  main  roof,  which  is  the  pitch  of  that  part  of 
the  porch  roof  that  is  complained  of,  is  nearly  forty-five  degrees. 

It  is  conceded  that  defendants  are  entitled  to  a  substantial  roof 
over  their  porch,  so  that  in  the  last  analysis,  the  only  objection 
plaintiff  can  have  to  defendants'  porch  roof  is  that  it  is  too 
steep  on  the  side  parts.  In  view  of  the  fact  that  this  roof  be- 
gins two  feet  back  of  the  restricted  area,  it  is  apparent  that  it 
is  about  two  feet  lower  at  the  twenty-five-foot  line  than  it  would 
have  been  if  the  front  of  the  house  had  been  on  that  line.  This 
undoubtedly  explains  the  fact  that  a  photograph  of  the  premises 
taken  from  the  west  with  another  house  and  porch  betw^een  the 
camera  and  defendant's  porch  hardly  shows  the  latter,  while  a 
photograph  taken  from  the  east,  with  no  intervening  house, 
rather  magnifies  plaintiif 's  contention. 
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The  court  viewed  the  premises,  however,  and  finds  the  con- 
struction of  defendants'  porch  and  roof  thereof  to  be  within 
the  language  of  the  restriction ;  it  is  an  open  porch  and  requires 
no  alteration  to  make  it  conform  to  the  requirements  of  the 
deed. 

Upon  the  argument  of  the  ease,  counsel  for  plaintiff  suggested 
that  to  permit  the  construction  here  complained  of,  might  en- 
courage some  other  lot  owner  in  the  restricted  territory  to  ex- 
tend the  main  part  of  the  second-story  of  his  house  out  over  the 
porch  in  the  manner  sometimes  seen. 

So  far  as  this  case  is  concerned,  the  suggestion  has  no  in- 
fluence, for  defendants  have  not  done  such  a  thing  and  disclaim 
all  intention  of  so  doing.  It  will  be  time  enough  to  complain 
of  what  somebody  else  may  do,  when  hQ  does  it. 

The  petition  is  dismissed. 


FIXING  THE  VALUE  OF  EXTRAORDINARY  SERVICES. 

Circuit  Court  of  Cuyahoga  County. 

Carrie  G.  Prentiss  v.  Ezra  Woods. 

Decided,  April  20,  1912. 

Administrator — Allowance  for  Extraordinary  Services. 

The  mere  fact  that  an  allowance  to  an  administrator  for  extraordinary 
services  rendered  his  estate  seems  somewhat  large  will  not  war- 
rant the  circuit  court,  on  error,  in  reversing  the  judgment,  the 
probate  Judge,  with  his  expert  knowledge  of  the  value  of  auch 
services  having  first  fixed  the  amount,  and  the  common  pleas  court, 
on  appeal,  having  fixed  the  same  amount. 

Otis,  Beery  &  Otis,  for  plaintiflF. 
Grant,  Seiber  &  Mather,  contra. 

WiNcn,  J.;  Marvin,  J.,  and  Niman,  J.,  concur. 

This  case  originated  in  the  Probate  Court  of  Summit  County, 
by  plaintiff  filing  exceptions  to  the  account  of  defendant  as  ad- 
ministrator of  the  estate  of  Prof.  Bates,  deceased,  in  which  he 
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claimed  $500  extra  compensation  for  extraordinary  services  ren- 
dered the  estate.  The  probate  judge  heard  the  parties  and  their 
evidence  on  these  exceptions  and  allowed  the  claim  of  the  ad- 
ministrator. 

On  appeal  to  the  common  pleas  court,  it  did  the  same  thing. 

The  case  is  here  on  error,  with  a  bill  of  exceptions  showing 
all  the  evidence  taken  on  the  hearing  in  the  common  pleas  court, 
and  we  are  asked  to  reverse  its  judgment  solely  on  the  weight 
of  the  evidence. 

It  appears  that  Prof.  Bates  died  in  California,  leaving  some 
personal  and  real  property  there.  He  left  some  personal  prop- 
erty located  here  at  the  time  of  his  death,  and  some  located  in 
^lassachusetts. 

Defendant  applied  for  and  was  granted  letters  of  p^l  ministra- 
tion in  Summit  county,  Ohio,  and  at  once  set  about  obtaining 
possession  of  the  assets  in  the  other  two  states.  He  was  met 
with  the  claim  that  Prof.  Bates  was  a  resident  of  California  at 
the  time  of  his  death.  This  claim  was  important,  for  if  true,  it 
altered  the  distribution  of  the  estate. 

Prof.  Bates  left  a  widow  and  no  children.  lender  the  laws  of 
Ohio,  his  widow  would  inherit  his  entire  estate;  under  the  laws 
of  California,  she  would  inherit  but  half  of  it,  and  his  sister, 
plaintiff  herein,  would  inherit  the  other  half. 

In  the  settlement  of  this  question,  depositions  had  to  be  taken 
in  Oregon  and  in  California ;  services  of  counsel  were  required, 
with  many  consultations  and  directions;  the  hearing  on  this 
question  was  long  and  it  was  hotly  contested;  defendant 
lo.st  the  point,  but  still  continued,  under  advice  of  counsel,  in  his 
effort  to  bring  all  the  assets  of  the  estate  under  one  administra- 
tion here,  so  as  to  save  expense  and  loss. 

He  sueceeded.  with  some  considerable  labor,  in  securing  pos- 
session of  the  Massachusetts  assets ;  meanwhile  the  public  admin- 
istrator in  California  made  claim  to  the  assets  there,  but  the 
administrator  here,  after  much  delay,  considerable  trouble  and 
by  good  management,  secured  control  of  the  persoml  assets  in 
California.  The  real  estate  there  remains  for  administration 
by  the  California  public  administrator  under  the  laws  of  that 
state. 
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In  all,  defendant  has  administered  upon  about  $25,000  of  as- 
sets. 

The  foregoing  is  a  suramarized  statement  of  defendant's  un- 
usual service  in  this  estate ;  it  does  not  set  forth  the  many  little 
things  he  did  in  connection  with  the  collection  of  the  Massa- 
chusetts and  California  assets,  and  some  unusual  trouble  he  had 
in  the  collection  of  part  of  the  Ohio  assets. 

It  is  apparent  that  defendant  performed  some  services  for  the 
estate  in  his  charge  which  an  administrator  in  this  state  is  not 
ordinarily  called  upon  to  perform. 

Ordinarily  the  estate  of  a  deceased  resident  of  Ohio  is  located 
at  his  residence,  and  the  administrator  has  little  trouble  in  re- 
ducing it  to  his  possession,  converting  it  into  money  and  dis- 
tributing it.  For  these  services  he  is  compensated  by  a  per- 
centage, not  large,  as  any  other  agent  is  compensated.  But 
where,  as  here,  he  renders  unusual  services,  they  are  by  statute 
denominated  extraordinary  services,  and  for  them  he  is  entitled 
to  additional  compensation. 

The  two  courts  below  undertook  to  fix  the  value  of  tlie  extraor- 
dinary services,  which  were  without  doubt  rendered  by  this  ad- 
ministrator. That  he  was  entitled  to  some  extra  compensation 
is  equally  without  doubt.  The  amount  fixed,  $500,  seems  lai^e, 
but  it  is  not  so  large  that  this  court,  without  recent  experience 
in  such  matters,  can  say  tliat  the  probate  .i^dge,  with  his  intimate 
knowledge  of  the  vahie  of  such  services,  got  it  too  large.  The 
probate  judge  is  an  expert  in  such  cases.  We  bow  to  his  judg- 
ment.        « 

Judgment  affirmed. 
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RXASONABLENESS  OF  A  RULE  GOVERNINC  THE  SLAUGHTER 

or  CHICKENS. 

Circuit  Court  of  Lorain  County. 
R.  H.  Shute  v.  City  op  Elyria. 

Decided,  April,  1912. 

Ruie  of  Board  of  Health — Reasonable  Rule — Slaughtering   Chickens. 

1.  A  reasonable  construction  should  be  given  to  a  rule  of  the  board 

of  health  of  a  city,  intended  for  the  protection  of  the  health  of 
its  inhabitants,  to  the  end  that  it  may  be  enforced. 

2.  One  who  dresses  chickens  in  a  room  in  the  same  building  with 

his  meat  market  and  connected  with  it  on  the  same  floor,  can 
be  punished  for  the  violation  of  a  rule  of  the  board  of  health 
providing:  "No  fowls  or  animals  shall  be  kept  confined,  nor  shall 
same  be  slaughtered  or  dressed  in  any  basement  or  any  building, 
a  part  of  which  is  used  and  occupied  as  a  market  where  meats 
are  sold  for  food." 

Q.  A.  GUlmore,  for  plaintiff  in  error. 
(?.  B.  Findlay,  contra. 

Marvin,  J. ;  Winch,  J.,  and  Ximan,  J.,  concur. 

The  plaintiff  in  error  was  prosecuted  before  the  mayor  of  the 
city  of  Elyria,  and  found  guilty  of  violating  Section  46,  para- 
graph 29,  of  the  rules  and  regulations  of  the  board  of  health  of 
said  city.     This  regulation  reads : 

**Xo  fowls  or  animals  shaU  be  kept,  confined,  nor  shall  same 
be  slaughtered  or  dressed  in  any  basement  or  any  building,  a 
part  of  which  is  used  and  occupied  as  a  market  where  meats  are 
sold  for  food." 

It  was  shown  upon  the  trial  that  Shute  conducted  a  meat  mar- 
ket in  the  city  of  Elyria,  and  that  on  the  28th  of  April,  1911, 
he  slaughtered  and  dressed  chickens  in  a  room  in  the  same  build- 
ing with  his  meat  market  and  connected  with  such  market  and 
on  the  same  floor  with  the  room  in  which  his  meats  were  sold, 
the  slaughtering,  however,  being*  done  in  a  room  back  of  the  one 
in  which  meats  were  sold.     The  slaughtering  and  dressing  would 
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appear  to  have  been  done  with  care,  and  the  work  conducted  as 
cleanly  as  that  kind  of  work  can  be  done. 

By  proper  proceedings,  the  case  was  brought  into  the  court  of 
common  pleas  on  error,  where  this  judgment  of  conviction  was 
affirmed,  and  the  ease  is  now  here  upon  proper  proceedings  seek- 
ing a  reversal  of  the  judgment  of  affirmance  and  the  judgment  in 
the  mayor's  court. 

It  is  manifest  that  the  accused  violated  this  rule  of  the  board 
of  health,  if  the  same  is  to  be  construed  literally,  and  this  ques- 
tion is  presented  in  the  ease :  * '  Had  the  board  of  health  author- 
ity to  establish  this  rule?''  The  statute  which  authorizes  the 
establishment  of  the  rule,  if  the  board  had  the  authority  to  es- 
tablish it,  is  Section  4413  of  the  General  Code  of  Ohio,  which 
reads  in  part : 

*  *  The  board  of  health  of  a  municipality  may  make  s;uch  orders 
and  regulations  as  it  deems  necessary  for  its  own  government, 
for  the  public  health,  the  prevention  or  restriction  of  disease, 
and  the  prevention,  abatement  or  suppression  of  nuisances." 

This,  of  course,  does  not  authorize  the  board  of  health,  arbi- 
trarily, to  establish  a  rule  that  is  without  reason,  but  it  leaves 
in  the  board  a  very  broad  latitude  in  determining  what  is  rea- 
sonable. 

As  said  in  ^\(\Hon  v.  Toledo,  13  C.  D.,  547,  quoting  from  the 
opinion  of  Judge  Haynes  at  page  551: 

**The  powers  that  are  givini  to  the  various  boards  of  health, 
and  the  laws  enacted  for  the  purpose  of  protecting  the  people  of 
the  state  from  conta<i:ious  diseases  and  from  the  sale  of  diseased 
or  impure  articles,  are  about  as  broad  as  language  can  make 
them.  They  extend  into  every  relation  of  life,  and  the  protec- 
tion of  health  is  one  of  the  most  important  departments  that  the 
Legislature  has  to  deal  with." 

We  think  that  a  rule  which  would  make  it  an  offense  to  do 
things  done  by  the  accused  in  this  case,  would  be  a  reasonable 
rule  to  be  adopted  ])y  the  board  of  health. 

Rules  may  be  reasonable  in  one  municipality  which  would  not 
be  reasonable  in. another,  and  in  the  absence  of  evidence  showing 
the  particular  surroundings  or  the  population  or  the  character 
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of  business  buildings  in  a  particular  municipality,  we  must  pre- 
sume that  if  the  regulation  adopted  by  the  board  of  health  in 
any  municipality  could  be  reasonable  in  any  municipality,  then 
it  is  reasonable  in  the  municipality  in  which  it  is  adopted,  for 
the  presumption,  in  the  absence  of  evidence,  is  that  the  rule  of 
a  board  of  health  or  an  ordinance  of  a  particular  municipality 
is  proper  for  such  municipality,  unless  facts  are  shown  to  the 
contrary  by  proper  evidence ;  so  that,  if  the  rule  under  consider- 
ation adopted  by  the  board  of  health  of  Elyria  would  be  suit- 
able and  proper,  in  short,  would  be  reasonable  in  any  municipal- 
ity, we  must  treat  it  as  reasonable  in  the  city  of  Elyria,  because 
we  have  no  evidence  in  the  record  as  to  the  character  of  the  city 
of  Elyria,  its  population  or  kind  of  buildings  in  the  city,  and  of 
these  facts  we  can  not  take  judicial  notice. 

And  this  brings  us  to  the  consideration,  therefore, -of  whether 
the)  particular  rule  under  which  the  plaintiff  in  error  was  pros- 
ecuted is  a  reasonable  rule. 

It  will  be  noticed  that  the  language  of  the  rule  is  very  broad. 
It  is  made  an  offense  to  ''keep  confined  any  fowl  or  animal," 
and  it  is  also  made  an  offense  that  *'any  iowl  or  animal  be 
slaughtered  or  dressed  in  any  basement  or  building,  any  part  of 
which  is  used  and  occupied  as  a  market  where  meats  are  sold 
for  food."  If  these  words  are  to  be  construed  in  their  broadest 
sense,  it  is  manifest,  we  think,  that  the  rule  would  be  unreason- 
able. A  building  might  be  and  often  is,  in  a  municipality,  used 
in  part  as  a  grocery  store,  and  in  the  upper  stories  and  at  a 
distance  from  the  room  used  as  a  grocery  store,  are  rooms  oc- 
cupied as  a  dwelling  place  by  a  family.  In  such  grocery  store 
salt  meats,  such  as  bacon,  hams,  pork  and  dried  beef  are  sold 
for  food. 

The  word  ''animal"  is  very  comprehensive.  Anderson's  Law 
Dictionary  gives  as  a  first  definition,  "Any  irrational  being  as 
distinguished  from  man";  "in  a  common  sense,  a  quadruped, 
not  a  bird  nor  a  fowl."  Again:  "While  the  use  in  any  partic- 
ular context  or  statute  may  be  limited  by  the  general  meaning 
and  purpose,  the  term,  in  jurisprudence  may  include  any  living 
creature  not  human  or  rational." 
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The  word  ''fowr*  is  also  very  coinprehensiye,  and  the  defi- 
nition both  in  Webster's  Dictionary  and  in  the  Century  Dic- 
tionary, makes  it  include  birds  of  all  kinds,  both  domestic  and 
wild,  as  the  word  ** fowler"  is  used  to  mean  the  man  who  hunts 
birds. 

If  these  broad  definitions  were  to  be  applied  to  the  construc- 
tion of  this  rule,  the  family  which  should  keep  a  canary  bird 
in  the  living  rooms  hereinbefore  spoken  of  as  being  in  the  same 
building  with  a  grocery  store  where  salt  meats  are  sold,  would 
be  a  violator  of  the  rule ;  so,  also,  would  the  family  keeping  a 
parrot  in  such  manner,  or,  indeed  giving  the  word  ** animal"  its 
broadest  meaning,  the  keeping  of  a  gold-fish  in  a  glass  globe  by 
any  such  family  would  be  a  violation  of  the  rule,  and  surely, 
the  keeping  of  a  pet  stiuirrel  in  a  cage  would  be  a  violation  of 
tlie  rule.     But  from  the  fact  that  both  the  words  **fowls"  and 
*  juiimals"  are  used  in  the  regulation  under  consideration,  it  is 
clear  that  the  werd  '  *  animal  * '  was  not  used  in  its  broadest  sense. 
If  it  had  been,  there  would  have  been  no  occasion  to  use  the 
word  *'fowl"  and  the  words  following  the  prohibition  as  to 
the  keeping  of  fowls  or  animals  confined,  to-wit,  "nor  shall 
tlio  same  be  slaughtered  or  dressed  in  any  basement  or  building," 
etc. ;  it  would  seem  that  a  fair  construction  of  the  rule  would  be 
that  the  offense  is  committed  when  animals  or  fowls  intended 
to  be  slaughtered  are  kept,  as  well  as  when  such  animals  are 
slaughtered  or  dressed  in  such  building,  the  offense  is  committed. 

We  think  this  is  a  reasonable  construction  of  the  rule,  and  if, 
upon  any  reasonable  construction  the  rule  can  be  upheld,  it  must 
1h'  for  the  same  reason  tliat  a  statute  must  be  upheld  as  consti- 
tutional, if  by  any  reasonable  construction  of  the  statute  it  can 
be  so  held.  We  do  not  say  that  the  construction  suggested  is 
tlie  only  one  under  which  the  rule  could  be  upheld,  but  certainly 
with  such  construction  it  can  be,  and  as  such  construction  seems 
to  be  reasonable  the  result  is  that  we  hold  the  rule  to  be  valid, 
and  this  necessarily  results  in  our  finding  that  the  judgment 
should  be  and  is  aflfirnied. 

It  is  sufTirested  that  if  the  attention  of  the  board  of  health  is 
called  to  the  matter,  the  rule  under  consideration  may  be  so 
amended  as  to  relieve  it  from  any  possible  misconstruction. 
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WHEN  THE  QUESTION  OP  CONTRIBUTORY  NEGLIGENCE 
BECOMES  ONE  FOR  THE  COURT. 

Circuit  Court  for  Richland  County. 

J.  P.  Arras,  Administrator,  v.  The  B.  &  0.  Railway.* 

Decided,  January,  1913. 

Negligence — Employee  Pulling  Truck  Over  Switch  Track  Struck  by  a 
Freight  Car  After  Receiving  Warning, 

The  testimony  Indicating  that  the  decedent  had  warning  of  his  danger 
In  time  to  have  saved  himself,  the  question  of  his  contributory 
negligence  became  one  for  the  court,  and  was  not  one  to  be  sub- 
mitted to  the  jury,  and  there  was  therefore  no  error  In  directing  a 
verdict  for  the  defendant. 

W.  J,  Bissman  and  W.  S.  Kerr,  for  plaintiff  in  error. 
McBride  &  Wolfe,  contra. 

By  the  Court  (Taggart,  Voorhees  and  Shields,  JJ.). 

This  was  an  action  in  the  court  of  common  pleas  to  recover 
damages  for  the  wrongful  death  of  one  Adam  Arras,  charged  to 
have  been  caused  by  reason  of  the  negligent  acts  of  the  defendant 
in  error. 

The  averments  of  the  petition  are  that  the  defendant  owns, 
operates  and  controls  a  track  leading  from  the  main  line  of  its 
road  to  and  among  the  shops  of  the  Barnes  Manufacturing  Co. 
near  the  city  of  Mansfield,  in  Richland  county,  Ohio,  and  that 
said  track  was  so  used  by  the  defendant  for  the  accommodation 
of  said  Barnes  Manufacturing  Co.  in  shipping  its  products;  that 
said  track  was  so  located  that  the  employees  of  the  manufacturing 
company  were  compelled,  in  the  performance  of  their  duties,  to 
pass  over  said  track,  and  for  that  purpose  they  had  established  a 
regular  place  for  crossing  the  same ;  that  said  crossing  has  long 
existed  and  was  well  known  to  the  defendant,  its  agents  and  serv- 
ants; that  the  time  of  moving  cars  upon  said  track  is  unfixed 
and  is  at  the  discretion  of  said  company,  and  that  the  said  deced- 

*A10rmed  without  opinion.  Arras  v.  B.  d  0.  JtaMway  Co.,  89  QhlQ  State, 
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ent,  Adam  Arras,  had  no  knowledge  or  notice  thereof ;  that  the 
advance  of  the  cars,  by  reason  of  the  noise  of  the  factory,  can  not 
be  heard  separate  and  apart  from  the  other  noise  of  the  factory, 
aJl  of  which  had  a  tendency  to  render  said  track  extremely 
dangerous ;  that,  by  reason  of  such  dangerous  condition,  the  de- 
fendant had  caused  a  Hagman  or  watchman  to  be  stationed  at 
said  crossing,  at  the  time  of  moving  cars,  to  give  notice  to  the 
employees  of  said  Barnes  I\Ianufacturing  Co.  and  to  notify  and 
warn  them  of  danger,  and  that  the  defendant  relied  upon  such 
notice  being  given. 

It  further  recites  that  on  or  about  the  first  of  June,  1910, 
the  said  Adam  Arras  was  pulling  a  large  truck  along  the  pass- 
age way  leading  to  and  over  the  said  crossing  above  specified; 
that  the  approach  to  said  crossing  was  obstructed  by  buildings 
and  that  the  crossing  itself  was  left  unguarded  by  defendant  at 
that  time,  and  no  one  placed  by  it  to  give  warning  of  the  ap- 
proach of  cars,  and  with  no  one  on  the  front  of  the  moving  ears 
along  said  track  to  give  warning  to  persons  who  had  occasion  to 
cross  said  track  at  said  crossing;  and  without  notice,  knowledge 
or  warning,  and  wliile  exercising  care  on  his  part,  and  without 
negligence  on  his  part,  ho  entered  on  said  crossing  and  was 
struck  by  a  box  car  that  was  being  pushed  by  an  engine  that  was 
owned  and  controlled  by  the  defendant  and  operated  by  the  de- 
fendant, its  agents  and  servants,  and  received  injuries  by  reason 
of  such  collision  which  caused  his  death  and  which  occurred  on 
the  day  last  mentioned. 

The  case  was  submitted  to  the  jury  upon  the  evidence  of  the 
plaintiff  and  at  the  close  of  plaintiff's  testimony,  the  court  on  mo- 
tion directed  the  jury  to  return  a  verdict  for  said  defendant.  It 
is  this  action  of  tha  court  in  directing  a  verdict  for  the  defend- 
ant that  is  complained  of  in  the  petition  in  error  filed  in  this 
court  to  review  the  proceedings  of  the  court  of  common  pleas. 

It  is  claimed  bv  the  defendant  that  the  said  Adam  Arras  was 
guilty  of  negligence  contributing  to  his  own  injury  and  that  by 
reason  of  such  contributory  negligence,  the  plaintiff  would  not  be 
entitled  to  recover  in  this  action. 

The  testimony  discloses  that,  just  prior  to  the  accident,  a 
foundry  foreman  of  the  Barnes  Manufacturing  Co.  passed  the 
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decedent,  Adam  Arras,  who  was  then  pulling  a  large  truck  to- 
wards the  track  of  the  railroad  company,  which  truck  was  being 
pushed  from  behind  by  one  Rudolph ;  that  Rogers,  the  foreman, 
when  he  reached  the  middle  of  the  railroad  track,  saw  for  the 
first  time  that  the  cars  were  being  backed  along  the  track  from 
the  south  and  towards  the  crossing,  and  immediately  turned  and 
gave  warning  to  the  decedent,  throwing  up  his  hands  and  saying 
to  him  ''Oo  back,"  and  at  the  same  time  he  almost  immediately 
turned  and  stepped  across  the  track,  supposing  that  the  decedent 
was  in  a  place  of  safety. 

The  foreman  further  testifies  that,  when  he  was  in  the  middle 
of  the  track,  the  decedent,  Adam  Arras,  was  from  six  to  eight 
feet  behind  him  when  the  warning  was  given,  and  that,  suppos- 
ing that  he  would  protect  himself  and  make  himself  safe,  he  him- 
self crossed  the  track  to  the  west  side  and  the  cars  backed  be- 
tween him  and  the  decedent  and  the  other  party  who  was  push- 
ing the  truck.  After  the  car  had  passed  about  half  the  length  of 
itself,  he  heard  a  crash  and  learned  that  the  decedent  had  been 
struck. 

The  court  is  of  the  opinion,  from  the  testimony  of  the  witness 
Rogers,  that  the  decedent  had  warning  in  sufficient  time  to  have 
saved  himself  from  collision  with  the  moving  cars;  that  the  car 
was  about  30  feet  to  the  south  when  the  warning  was  given,  as 
shown  by  the  evidence,  and  that  he  could  have  saved  himself 
from  injury ;  and  that,  as  a  matter  of  law,  he  was  guilty  of  con- 
tributory negligence  in  proceeding  toward  the  track  after  the 
warning  had  been  received,  and  in  coming  in  collision  with  the 
moving  cars,  by  reason  of  which  he  was  injured. 

The  court  is  of  the  opinion  that  whether  or  not  the  decedent 
was  guilty  of  contributory  negligence  is  not  a  question  of  fact  to 
be  submitted  to  the  jury  but  is  a  question  of  law  to  be  determined 
by  the  court;. and  that,  for  this  reason,  the  action  of  the  court* in 
sustaining  a  motion  to  direct  a  verdict  was  proper  and  was  not 
error.  The  judgment  of  the  court  of  common  pleas  is  affirmed 
with  exceptions. 
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orricERS  or  a  village  advanced  to  a  city. 

Circuit  Court  of  Summit  County. 

Peter  0.  Wise,  a  Tax-Payer,  on  Behalf  of  the  City  op 
Barberton,  v.  City  of  Barberton  et  al. 

Decided,  May,  1912. 

Municipal  Corporations — Advancement  of  Village  to  City — Mayor's  Veto 
Power— Compensation  of  Councilmen. 

1.  Upon  advancement  of  a  village  to  a  city  as  provided  by  law,  village 

officers  become  city  officers  and  the  mayor,  in  such  case,  has  the 
power  of  veto. 

2.  Where  there  is  no  valid  ordinance  fixing  the  compensation  of  council- 

men,  upon  the  induction  into  office  of  the  first  council  elected  after 
the  advancement  of  a  village  to  a  city,  such  council  can  fix  the 
compensation  of  its  own  members. 

0.  D.  Everhard  and  8,  D.  Kanfield,  for  plaintiff. 
Rogers,  Rowley  &  Mathers  and  N.  E,  Boden,  City  Solicitor, 
contra. 

Winch,  J. ;  Marvin,  J.,  and  Niman,  J.,  concur. 

In  this  case  an  order  is  prayed  for  to  restrain  the  city  of  Bar- 
berton from  paying,  and  its  several  officials  from  receiving,  cer- 
tain salaries  attempted  to  be  provided  for  them  by  an  ordinance 
passed  by  the  council  of  the  city  of  Barberton  on  the  third  day 
of  January,  1912,  said  officers  having  been  elected  and  their 
terms  having  begun  previous  to  the  passage  of  said  ordinance. 

The  case  grows  out  of  a  situation  developed  by  Barberton 's 
increase  in  population. 

Barberton  was  a  village  until  the  census  was  taken  in  1910; 
by  that  census  it  was  developed  that  Barberton  had  a  population 
of  more  than  five  thousand;  that  fact  was  later  officially  made 
known  to  the  Secretary  of  State  of  the  state  of  Ohio,  and,  on  the 
18th  day  of  January,  1911,  the  Secretary  of  State  issued  a  proc- 
lamation stating  that  fact.  Thirty  days  later,  to-wit,  on  Febru- 
ary 17,  1911,  Barberton  became  a  city,  by  virtue  of  the  last 
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paragraph  or  sentence  of  Section  3498  of  the  General  Code, 
which  reads  as  follows : 

**From  and  after  thirty  days  after  the  issuance  of  such  procla- 
mation, each  municipal  corporation  shall  be  a  city  or  village,  in 
accordance  with  the  provisions  of  this  title." 


The  ''title''  thus  referred  to  is  Title  XII,  ** Municipal  Cor- 
porations," which  embodies  the  whole  law  upon  the  subject  of 
municipal  corporations,  and  is  commonly  called  the  municipal 
code.  The  only  section  of  said  code  having  reference  to  the 
transition  of  a  village  to  a  city  is  Section  '3499.  It  reads  as 
follows : 

' '  Sec.  3499.  Officers  of  a  village  advanced  to  a  city,  or  of  a 
city  reduced  to  a  village,  shall  continue  in  office  until  succeeded 
by  the  proper  officers  of  the  new  corporation  at  the  next  regu- 
lar election,  and  the  ordinances  thereof  not  inconsistent  with 
the  laws  relating  to  the  new  corporation,  shall  continue  in  force 
until  changed  or  repealed." 

This  meager  legislation  on  the  subject  produces  difficulties  and 
inconsistencies  which  can  not  be  escaped. 

Barberton  became  a  city  in  February,  1911 ;  its  officers,  orig- 
inally elected  as  village  officers,  continued  in  office  until  Janu- 
ary, 1912;  from  February,  1911,  to  January,  1912,  were  they 
village  officers  or  city  officers,  and  were  their  powers  and  duties 
prescribed  by  the  statutes  governing  village  officers  or  by  the 
statutes  governing  city  officers?  The  powers  and  duties  of  vil- 
lage and  city  officers  are  quite  different. 

Since  the  statutes  themselves  do  not  answer  the  question  the 
court  is  required  to  answer  it  in  a  manner  which  will  produce 
the  least  confusion,  and  as  seems  most  conducive  to  good  govern- 
ment. 

In  examining  the  question  here  involved,  the  facts  of  this 
case  alone  have  been  considered,  and  it  has  not  been  deemed 
necessary  to  lay  down  any  general  rules  governing  all  questions 
which  might  arise  under  the  sections  quoted. 

The  only  things  that  are  made  absolutely  certain  by  tht^se 
two  sections  are  that  Barberton  was  a  city,  from  and  after  Feb- 
ruary 17,  1911,  and  the  only  officers  it  had  until  January,  1912, 
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were  the  individuals  who  originally  had  been  elected  as  village 
officers.  December  11,  1911,  the  council  of  the  city  of  Barber- 
ton,  composed  of  the  individuals  who  had  been  elected  as  mem- 
bers of  the  council  of  the  village  of  Barberton,  passed  an  ordi- 
nance fixing  the  salaries  of  the  city  officials  recently  elected,  who 
would  come  into  office  the  following  January. 

This  they  had  a  right  to  do,  but  the  mayor  vetoed  it,  and  said 
ordinance  was  never  passed  over  his  veto. 

Did  he  have  a  right  to  veto  this  ordinance  ?  If  he  did  not  it  is 
still  in  force  and  the  prayer  of  the  petition  should  be  granted. 
If  the  mayor  had  a  right  to  veto  the  ordinance  of  December  11, 
1911,  a  second  question  arises:  Did  the  new  council  on  Janu- 
ary 3,  1912,  have  a  right  to  fix  the  salaries  of  city  officials  whose 
terms  began  before  said  date? 

The  mayor  of  a  city  can  veto  an  ordinance ;  the  mayor  of  a 
village  can  not. 

Though  the  learned  Attorney-General  of  the  state  has  given  it 
as  his  opinion  that  in  a  situation  like  this  the  mayor  would  not 
be  vested  with  the  veto  power,  he  does  not  sustain  his  opinion 
with  argument,  and  we  see  no  good  reasons  why  the  mayor  should 
not  have  and  exercise  the  powers  of  a  mayor  of  a  city.  Was 
Barberton  a  city  in  name  only,  until  January,  1912,  or  was  it  a 
city  in  fact?  That  it  was  a  city  in  fact  is  to  be  deduced  from 
language  used  in  Section  3499 — **the  ordinances  thereof  (of  the 
village)  not  inconsistent  with  the  laws  relating  to  the  new  cor- 
poration, shall  continue  in  force  until  changed  or  repealed." 

What  is  meant  by  the  expression  **laws  relating  to  the  new 
corporation"?  It  means  that  part  of  the  municipal  code  which 
lays  down  the  rules  governing  cities,  if  the  new  corporation  is  a 
city,  as  in  this  case. 

The  laws  governing  cities,  then,  apply  here,  and  we  hold  that 
the  law  vesting  the  veto  power  in  the  mayor  of  a  city  applies  and 
the  mayor  had  a  right  to  veto  the  ordinance  of  December  11, 
1911,  and  it  never  went  into  effect,  because  it  was  not  passed 
over  his  veto. 

The  argument  ah  inconvcie^itum  of  counsel  for  plaintiff,  has 
not  impressed  us.    We  see  no  difficulty  in  the  village  mayor 
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giving  up  his  place  as  president  of  the  council  and  turning  it 
over  to  the  president  pro  tempore,  the  latter  being  a  village 
officer  capable  of  acting  as  president  of  the  city  council,  thus 
relieving  the  mayor  of  any  equivocal  situation,  growing  out  of 
his  former  power  of  deciding  tie  votes  in  the  council,  and  also  ex- 
ercising his  new  veto  i)ower. 

Now  what  was  the  situation  w  hich  confronted  the  new  officers 
after  their  terms  began? 

There  were  several  new  officers;  a  city  solicior,  directors  of 
public  safety  and  public  service,  and  a  city  auditor;  the  village 
Lad  never  had  such  officers. 

The  mayor  of  a  village  receives  a  small  salary  and  fees  in  state 
and  municipal  cases  and  certain  license'  fees ;  the  mayor  of  a  city 
can  not  receive  fees  in  state  cases.  The  old  salarv  ordinance  of 
the  village  of  Barberton  provided  for  the  mayor's  compensation 
in  accordance  with  the  law  regulating  villages;  the  mayor  of  a 
city  can  not  receive  such  compensation  as  was  provided  by  said 
ordinance ;  said  ordinance  also  failed  to  provide  for  the  new  city 
officers,  hence  said  old  village  ordinance  is  **  inconsistent  with 
the  law^s  relating  to  the  new  corporation,'*  and  therefore  it  did 
not  continue  in  force.     (Section  3499.) 

We  now  have  the  new  city  officers  entering  their  terms  with 
no  salaries  fixed  for  their  compensation. 

The  new  city  council  proceeded  to  fix  their  salaries  on  Janu- 
ary 3,  1912,  and  it  is  the  salaries  thus  fixed  that  plaintiff  claims 
should  not  be  paid. 

He  says  that  said  ordinance  contravenes  Section  4213,  General 
Code,  which  reads: 

'*The  salary  of  any  officer,  clerk  or  employee  shall  not  be  in- 
creased or  diminished  during  the  term  for  which  he  was  elected 
or  appointed,  and,  except  as  otherwise  provided  in  this  title, 
all  fees  pertaining  to  any  office  shall  be  paid  into  the  city  treas- 
ury." 

This  statute  applies  only  to  a  case  where  a  salary  has  been 
fixed  and  not  where  no  salary  has  been  provided. 

In  order  to  increase  or  decrease  a  salary,  there  must  be  some- 
tbing  to  increase  or  decrease.     The  Legislature  can  not  have 
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intended  that  salaries  might  not  be  provided  where  none  had 
been  provided  before,  for  then  there  would  be  no  way  of  com- 
pensating officers  of  newly  created  municipal  corporations,  and 
there  would  be  difficulty  in  finding  persons  to  fill  such  offices  and 
perform  the  duties  thereof. 

This  is  the  conclusion  reached  by  Judge  Evans,  of  the  Frank- 
lin County  Common  Pleas  Court,  in  a  well-reasoned  opinion  cit- 
ing authorities  which  abundantly  sustain  his  views:  State,  ex 
rdy  V.  Carlisle,  3  N.P.(N.S.),  544. 

That  case  was  never  carried  higher,  and  we  concur  in  the 
views  there  expressed. 

The  ordinance  of  January  3,  1912,  fixed  the  compensation  of 
councilmen  at  the  same  figure  it  had  been  under  the  village 
government,  so  that  there  is  no  question  here  of  public  poUey 
forbidding  a  man  fixing  his  own  compensation,  or  acting  as 
judge  in  his  own  case,  as  was  suggested  on  the  argument. 

Nor  have  we  here  any  part  of  the  salaries  to  enjoin,  under 
the  Crosser  act,  for  the  ordinance  was  passed  as  an  emergency 
measure,  and  we  hold  that  it  was  such.  Surely  an  emergennr 
existed ;  no  salaries  had  been  provided  for  the  city  officials,  and 
they  might  all  refuse  to  act  and  the  city  government  be  crippled 
and  paralyzed.  This  is  a  different  situation  from  one  involving 
an  increase  in  salaries. 

The  petition  is  dismissed. 
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PKOSECUTION  rOlL  KEEPING  A  PLACE  WHERE  INTOXICATING 

UQUOICS  AMD  SOLD. 

Court  of  Appeals  for  Cuyahoga  County. 

John  A.  Sander  v.  State  op  Ohio;  Jasper  Post  v.  State  op 
Ohio,  and  August  Ppapp  v.  State  op  Ohio. 

Decided,  March  25,  1913. 

Criminal  Law — Accused  Named  in  the  Affidavit  hy  his  Initials — Proof 
<u  to  the  Sale  of  Liquor  on  Sundav — Jury  Trial  Not  Necessary  on 
the  Issue  of  Former  Jeopardy  Under  Charge  ,of  Unlawfully  Keeping 
a  Place  Where  Intoxicating  Liquors  are  Sold — Variance, 

1.  Courts  take  judicial  notice  that  Christian  and  surnames  are  ab- 

breviated. Hence,  in  a  prosecution  before  a  mayor  under  General 
Code,  13195,  for  keeping  a  place  where  intoxicating  liquors  are  sold 
in  violation  of  law,  the  fact  that  accused  is  named  in  the  affidavit 
by  initials  instead  of  his  full  name  does  not  necessitate  a  reversal 
for  variance  under  General  Code,  13582,  esipecially  where  no  ob- 
jection is  made  on  the  trial  thereto  and  in  his  internal  revenue 
certificate  and  state  liquor  tax  application  it  appears  that  his  name 
is  designated  by  such  initials. 

2.  Proof  of  a  single  sale  on  Sunday  of  intoxicating  liquors  in  a  room 

furnished  with  bar  fixtures,  a  bar  tender  and  other  indicia  of  a 
place  where  liquors  are  kept,  justifies  a  conviction  under  General 
Code,  13195,  for  keeping  a  place  where  intoxicating  liquors  afiB  sold 
contrary  to  law. 

3.  The  inhibition  of  General  Code,  13195,  as  to  unlawfully  keeping  a 

place  for  sale  of  intoxicating  liquors  is  not  limited  to  dry  territory 
but  includes  unlawfully  keeping  a  place  on  Sunday. 

4.  Plea  of  former  jeopardy  is  properly  heard  and  determined  by  a 

mayor  under  General  Code,  4528,  in  a  prosecution  for  unlawfully 
keeping  a  place  for  sale  of  intoxicating  liquors  contrary  to  General 
Code,  13195,  and,  since  the  prosecution  is  for  a  fine  only,  a  jury 
trial  is  not  necessary. 

Oeo.  W.  Shaw  and  M.  Bernstein,  for  plaintiffs  in  error. 
John  A.  Chamberlain,  David  E.  Green  and  Cyrus  Locher, 
Prosecuting  Attorney,  contra. 

Jones,  J.;  Metcalfe,  J.,  and  Ferneding,  J.,  concur  (sitting 
in  place  of  Judges  "Winch,  Meals  and  Grant). 
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Error  to  Common  Pleas  Court. 

Plaintiffs  in  error  were  each  brought  before  and  eon\deted 
by  J.  B.  MacQuigg,  mayor  of  East  Cleveland,  upon  affidavits 
based  upon  Section  13195,  General  Code,  charging  them  with 
keeping  a  place  in  the  adjoining  city  of  Cleveland  where  intoxi- 
cating liquors  were  sold  in  violation  of  law.  The  eonvictions 
were  each  affirmed  by  the  common  pleas  court,  and  proceedings 
in  error  are  here  instituted  to  reverse  the  judgment  of  the  lower 
courts. 

The  cases  involve  similar  questions,  except  that  in  the  Pfaff 
case  the  additional  claim  is  made  that  Pfaff,  as  shown  by  the 
record,  has  been  once  in  jeopardy  for  the  same  offense  before 
a  Cleveland  city  justice  of  the  peace ;  and  that  when  he  had  d^ 
manded  a  jury  before  the  East  Cleveland  mayor,  upon  a  plea 
ill  bar,  he  was  denied  the  same. 

It  is  claimed  in  all  three  cases  that  the  judgments  below  are 
against  the  evidence,  in  that  the  showing  of  a  single  sale  could 
liot  be  held  to  be  a  violation  of  the  statute  as  to  keeping,  etc.; 
that  the  defendant,  Sanders,  was  not  shown  to  be  the  John  A. 
Sanders  who  was  on  trial.  The  testimony  refers  to  the  de- 
fendant as  ''J.  A.  Sanders";  the  internal  revenue  and  state 
licenses  were  issued  to  '*J.  A.  Sanders"  but  it  is  insisted 
that  this  **J.  A.  Sanders"  was  not  shown  to  be  the  John  A. 
Sanders  charged  in  the  affidavit.  The  record  does  not  show  that 
defendant  made  any  issue  of  the  fact  on  the  trial,  but  reserved  it 
for  review  only.  The  variance  is  not  material.  Courts  will 
ttike  judicial  notice  that  Christian  and  surnames  are  abbreviated. 
If  tried  under  indictment  it  would  not  appear  to  be  prejudicial 
to  the  defendant  under  Section  13582,  General  Code.  While  the 
section  is  not  made  applicable,  in  terms,  to  procedure  before 
magistrates,  we  think  that  no  prejudice  arose  to  the  defendant 
which  would  necessitate  reversal  for  that  cause.  Furthermore, 
no  proper  action  was  taken  at  the  time  by  defendant  objecting 
because  of  variance.  What  has  been  said  as  to  Sander's  ease 
applies  as  well  to  the  Pfaff  case. 

Again,  it  is  urged  that  proof  of  a  single  sale  on  a  single 
day  does  not  dignify  the  offense  as  one  of  keeping  a  place. 
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Strictly  speaking,  that  is  true.  Under  the  law  a  single  sale  is  of 
iiself  an  offense  punishable  as  such.  "Where,  however,  a  single 
s«le  is  accompanied  by  proof  evidencing  the  indicia  of  a  place 
where  liquors  are  kept,  showing  the  connection  wherewith  a 
room  furnished  with  fixtures,  bartender  or  other  evidence  con- 
necting such  sale  wdth  the  place,  such  proof  in  connection  with 
a  single  sale  may  be  sufficient  to  justify  of  ** keeping  a  place," 
etc.  We  are  not  convinced  that  there  was  a  failure  of  proof 
in  this  regard,  or  that  the  judgment  was  against  the  evidence. 
"  he  circuit  court  of  the  fourth  circuit  has  held,  as  above  stated, 
i!:  cases  of  similar  character.  But  here  appears  Ihe  additional 
fact  that  the  sale  in  question  was  made  on  the  first  day  of  the 
v.eek.  Therefore,  a  showing  of  the  place  and  a  single  sale 
therein,  would  fall  within  the  inhibition  of  Section  13195,  Gen- 
( ral  Code.  This  view  is  supported  by  the  case  of  Lynch  v.  State, 
12  C.C.(N.S.),  330  (affirmed,  without  opinion,  Ljjnch  v.  State, 
81  Ohio  St.,  489). 

While  the  sale  in  the  foregoing  case  was  in  violation  of  law, 
a.'-  being  made  in  dry  territory,  the  principle  is  analogous  where 
the  violation  of  law  claimed  is  under  Section  13050.  General 
Code. 

Plaintiffs  in  error  urge  that  Section  13195,  General  Code,  ap- 
plies only  to  the  keeping  of  places  and  the  violation  of  law  in 
dry  territory.  It  is  somewhat  difficult  to  follow  counsel  in  this 
phase  of  the  case,  for  the  reason  that  Section  13195,  General 
Code,  was  substantially  as  it  is  now,  long  before  the  local  option 
Irws  were  effective  in  this  state,  and  in  its  original  form  applied 
to  the  entire  state. 

But  the  argument  is  wholly  unavailing  for  the  reason  that  the 
plain  import  of  the  section  applies  to  any  place  where  intoxicate 
ing  liquors  are  sold  in  violation  of  law.  Furthermore,  under  the 
local  option  sections  of  the  code.  Sections  13225,  13226,  General 
Code,  special  provisions  are  made  for  punishment  and  abatement 
in  cases  where  the  places  are  within  dry  territory. 

The  defendant  below,  Ausrust  Pfaff,  filpd  before  the  mayor 
of  East  Cleveland  his  plea  in  abatement,  alleging  former  ac- 
quittal for  the  same  offense  before  a  justice  of  the  city  of  Cleve- 
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land,  and  demanded  a  jury  upon  that  issae ;  this  the  mayor  re- 
fused, and  himself  heard  the  entire  ease,  including  the  issae  of 
former  acquittal.  Plaintiff  in  error,  Pfaflf,  relies  on  his  right  to 
a  jury  on  Section  13630,  General  Code,  found  in  title  2,  part 
four  of  criminal  procedure.  Section  13630,  General  Code,  is 
made  applicable  to  criminal  proceedings  upon  indictment  and  is 
lodged  in  title  2,  part  four. 

Sections  10190  and  10491,  General  Code,  do  not  apply  the  pro- 
cedure of  Section  13630,  General  Code,  to  justices'  and  mayors' 
procedure,  as  will  be  seen  from  an  inspection  of  those  sections. 

Under  Section  4528,  General  Code,  the  mayor  has  final  juris- 
diction in  misdemeanor  cases,  unless  the  accused,  is,  by  the  Con- 
stitution, entitled  to  a  jury  trial.  The  offense  charged  under 
Section  13195,  General  Code,  against  the  defendant  was  puniA- 
able  by  fine  only.  The  mayor  had  complete  and  full  jurisdiction 
to  hear  and  determine  the  offense  including  every  issue  made, 
and  including  the  plea  of  former  jeopardy.  Section  4528,  Gen- 
eral Code,  clothes  him  with  full  final  jurisdiction  to  **hear  and 
determine  any  prosecution  for  a  misdemeanor."  Any  issue  em- 
braced within  that  ''prosecution"  may  be  therefore  determined 
by  him,  without  the  intervention  of  a  jury. 

That,  upon  a  second  conviction,  the  defendant's  place  may 
be  abated  as  a  nuisance  and  that  a  constitutional  right  to  a 
jury  trial  would  then  accrue  to  him,  and  that  by  force  of  the 
second,  therefore,  need  not  now  be  discussed,  for  obvious  reasons. 
A  second  offense  was  not  charged. 

Upon  an  inspection  of  the  record  in  the  three  cases,  we  are 
constrained  to  hold  that  no  prejudicial  error  has  been  committed 
and  the  judgments  of  the  mayor  and  the  common  pleas  court  will 
be  a£Srmed. 

Cause  remanded  to  the  mayor's  court  for  execution  and  for 
further  proceedings  according  to  law. 
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APPOINTMENT  OF  STREET  COMMISSIONER. 

Court  of  Appeals  for  Huron  County. 

State,  ex  rel  CHiVBLiKS  McChay,  v.  C.  H.  Bubk  bt  al. 

Decided,  June  8,  1914. 

Municipal  Corporations — Mayor's  Appointment  of  a  Street  Commis- 
sioner to  Fill  a  Vacancy — Must  he  Confirmed  hy  Council — Tem- 
porary Appointment  Unauthorized,  When. 

1.  An  appointment  of  street  commissioner  to  fill  a  vacancy  requires  con- 

firmation by  the  village  council  the  same  as  an  appointment  for 
the  fyll  term  as  prescribed  by  Section  4363,  General  Code. 

2.  An  appointment  of  street  commissioner  of  a  village  on  or  before  the 

first  Monday  in  February  is  limited  by  Section  4251,  General  Code, 
to  an  appointment  for  a  full  term  of  a  year  which  under  Section 
4363,  General  Code,  requires  confirmation  of  the  council;  hence,  a 
"temporary  appointment"  of  one  whom  council  refuse  to  confirm 
as  street  commissioner  to  "prevent  a  stoppage  of  public  business'* 
as  prescribed  by  Section  4488,  General  Code,  which  applies  only  to 
civil  service  employees,  is  unauthorized  and  invalid. 

Wickham  &  Martin,  for  plaintiff. 

Craig  d:  Pruner  and  ^V,  J.  Tosscll,  contra. 

Richards,  J. ;  Kinkade,  J.,  and  Chittenden,  J.,  concur. 

Appeal  from  common  pleas  court. 

The  action  is  one  in  mandamus  to  compel  the  defendants, 
members  of  the  council  of  the  village  of  New  London  and  the 
clerk  of  said  village,  to  authorize  and  direct  the  drawing  of  a 
warrant,  and  to  draw  such  warrant,  on  the  treasurer  of  the  vil- 
lage to  pay  the  relator  the  salary'  claimed  to  be  due  him  as  street 
commissioner.  The  controversy  turns  on  whether  the  relator 
was  the  street  commissioner  during  the  month  of  February,  1914, 
for  which  period  he  demands  that  an  order  be  allowed  and  drawn 
to  cover  his  compensation.  In  the  court  of  common  pleas  the 
petition  of  the  relator  was  dismissed. 

It  appears  from  the  pleadings  and  evidence  that  one  E.  H. 
Hood  was  the  street  commissioner  of  the  village,  appointed  by 
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the  mayor  and  confirmed  by  the  council,  for  the  year  1913; 
that  at  the  expiration  of  his  year  in  the  ofBce,  and  withou  wait- 
ing for  any  successor  to  take  his  place,  he  abandoned  the  duties 
of  his  oflSce,  in  effect  leaving  a  vacancy.  On  January  1,  1914, 
the  mayor  appointed  A.  B.  Davis  as  street  commissioner  for 
one  month  and  that  appointment  was  confirmed  by  the  village 
council,  but  Davis  failed  to  give  any  bond  to  secure  the  per- 
formance of  his  duties  as  such  street  commissioner,  until  Febru- 
ary 5,  1914,  although  he  in  fact  assumed  to  perform  the  duties 
of  the  office.  On  January  12,  1914,  the  mayor  appointed  George 
Beis  street  commissioner,  whicli  appointment  the  council  de- 
clined to  confirm.  On  February  2,  1914,  the  mayor  appointed 
the  relator,  Charles  McCray,  as  street  commissioner,  and  tfce 
council  declined  to  confirm  his  appointment.  Thereupon  the 
mayor  submitted  a  written  conmiunication  reading  as  follows: 

* '  The  council  having  failed  without  just  cause  to  confirm  my 
appointments  for  the  office  of  street  (commissioner  and  no  com- 
plaint having  been  offered  as  to  the  ability  and  efficiency  of  the 
appointees  in  question,  I  hereby  appoint  Charles  McCray  tem- 
porary street  commissioner  to  prevent  the  stoppage  of  public 
business.  Said  appointment  to  terminate  when  the  contingency 
has  passed.  (Signed)     W.  I.  Bkacy,  Mayor.* ^ 

Mr.  McCray  executed  a  bond,  with  sureties,  on  February  6, 
1914,  to  secure  the  performance  of  his  duties  as  street  commis- 
sioner, conditioned  as  follows: 

'*Xow  if  the  said  Charles  McCrav  as  such  street  commissioner 
(emergency)  aforesaid  shall  faithfully  perform  the  duties  of  his 
said  office  until  the  continjrency  caused  by  the  failure  of  council 
of  said  village  to  confirm  said  appointment  by  mayor  is  removed, 
then  the  above  obligation  to  be  void.'* 

The  controversv  between  the  mavor  and  the  village  council 
arises  from  the  construction  to  be  placed  on  Section  4363,  Gen- 
eral Code,  and  other  statutes  in  pari  materia.  The  section  above 
cited  reads  as  follows: 

"The  street  commissioner  shall  be  appointed  by  the  mayor 
and  confirmed  by  council  for  a  term  of  one  year,  and  shall  serve 
until  his  successor  is  appointed  and  qualified.  He  shall  be  an 
elector  of  the  corporation.     Vacancies  in  the  office  of  street  com- 
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missioner  shall  be  filled  by  the  mayor  for  the  unexpired  term. 
In  any  village  the  marshal  shall  be  eligible  to  appointment  as 
street  commissioner." 

Counsel  on  behalf  of  the  relator  contend  that  by  the  plain 
reading  of  the  statute  the  appointment  of  a  street  commissioner 
to  fill  a  vacancy  does  not  require  the  confirmation  of  the  council, 
and  it  is  contended  by  counsel  for  the  defendants  that  all  ap- 
pointments for  street  commissioner  are  incomplete  until  the 
same  have  been  confirmed  by  the  village  council. 

The  record  discloses  that  the  street  commissioner  for  1&13, 
Mr.  Hood,  in  eflFect  abandoned  the  office  and  thereby  created  a 
vacancy  which  should  have  been  filled  by  appointment,  the 
appointee  to  hold  for  the  unexpired  term  and  until  his  successor 
should  be  appointed  and  qualify.  The  mayor  undertook  to  fill 
that  vancancy  by  naming  A.  B.  Davis,  but  this  appointee  failed 
to  qualify  until  February  5,  1914,  on  which  date  he  executed  a 
bond  in  accordance  with  statute.  He  did,  however,  in  eflfect,  hold 
the  office  during  the  month  of  January  and  was  at  least  the  de 
facto  street  commissioner.  By  virtue  of  the  provisions  of  Section 
4251,  General  Code,  it  was  the  duty  of  the  mayor  to  appoint  a 
street  commissioner  between  the  second  ^londay  in  January 
and  the  first  Monday  in  February,  for  the  full  term  of  one 
year.  He  attempted  to  perform  that  duty  by  naming  the  re- 
lator as  street  commissioner  on  February  2,  1914,  and,  on  the 
council  refusing  to  confirm  the  appointment,  he  then  sought  to 
name  the  same  man  as  street  commissioner  for  a  temporary 
period.  The  mayor  assumed  that  Section  4488,  General  Code, 
authorized  a  temporary  appointment,  but  that  section  applies 
only  to  appointments  in  the  civil  service.  The  only  appoint- 
ment which  could  have  been  made  at  that  date  would  have  been 
an  appointment  for  the  full  term  of  one  year,  and  such  an 
appointment  would,  by  plain  language  of  Section*  4363,  General 
Code,  have  required  confirmation  by  the  council. 

The  circuit  court  of  the  sixth  circuit,  sitting  in  Fulton  county, 
in  the  case  of  State  v.  Darhy,  12  C.  C,  235,  held  that  the  mis- 
apprehension of  the  true  tenure  of  the  appointee,  on  the  part  of 
the  mayor  or  others,  could  not  abridge  the  term  of  his  contin- 
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uance  in  oflfice.  It  would  follow  that  anj-  attempted  limitation 
in  the  terms  of  the  appointment  would  be  ineffective  and  that  the 
appointee,  if  he  became  street  commissioner  by  virtue  of  the 
appointment  of  February  2,  1914,  would  hold  for  the  period  of 
one  year  and  until  his  successor  should  be  appointed  and  qualify. 

We  do  not,  however,  rest  the  decision  of  this  case  on  that 
proposition  alone,  but  construe  Section  4364,  General  Code,  when 
read  in  connection  with  other  parallel  statutes,  to  require  a  con- 
firmation by  the  village  council  of  all  appointments  to  the  office 
of  street  commissioner,  whether  for  a  full  term  or  a  vacancy,  in 
order  to  perfect  the  title  of  the  appointee.     It  is  doubtless  true 
that  a  literal  reading  of  the  language  of  the  section  does  not 
require  such  confirmation.     Neither  does  it  provide  for  the  omis- 
sion of  such  confirmation  in  filling  a  vacancy  in  the  office.    The 
statute  in  question  provides  that  an  appointment  for  the  M 
term  shall  be  confirmed  by  the  council,  and  all  that  the  remain- 
ing portion  of  the  section  provides  for  is  that  in  case  of  a 
vacancy  appointment,  the  appointee  shall  hold  for  the  unexpired 
term.     The  section  does  say  that  the  vacancy  shall  be  filled  by 
tihe  mayor,  but  it  does  not  say  how  it  shall  be  filled,  and  the 
fair  inference  is  that  it  shall  be  filled  in  the  same  manner  as  the 
ofiice  was  filled  for  tiie  full  term,  namely,  appointment  by  the 
mayor  and  confirmation  by  the  council. 

To  so  construe  this  section  as  to  allow  the  mayor  to  fill  a 
vacancy  in  the  office  of  street  commissioner  without  the  con- 
currence of  the  village  council,  would  result  in  an  anomaly  in 
the  statutes.  By  other  sections  of  the  statutes  the  street  com- 
missioner is  under  the  direct  control  of  the  village  council  and 
that  body  has  the  power  to  determine  whether  he  shall  have 
assistants  and  this  is  true  whether  the  official  be  an  appointee 
for  the  full  term  or  to  fill  a  vacancy. 

An  examination  of  the  statutes  shows  a  general  legislative 
purpose  to  provide  in  cases  where  offices  are  to  be  filled  by  an 
appointment  by  one  official  and  confirmation  by  another  body, 
that  vacancies  occurrine:  in  such  offices  shall  be  filled  in  the 
same  manner.  An  illustration  may  be  found  in  the  same 
chapter  of  the  statutes  now  under  consideration,  where  it  is 
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provided  in  Section  4359,  General  Code,  that  vacancies  in  the 
board  of  trustees  of  public  affairs  shall  be  filled  by  the  mayor 
for  the  unexpired  term,  subject  to  confirmation  by  the  council. 
Another  illustration  may  be  found  as  to  state  oflSces  in  Section 
12,  General  Code,  in  which  it  is  provided  that  vacancy  appoint- 
ments made  by  the  governor  are  to  be  subject  to  the  advice  and 
consent  of  the  senate.  Numerous  other  illustrations  may  be 
found  in  the  statutes  but  these  two  will  suffice. 

It  is  allowable  in  case  of  ambiguity  in  a  statute  to  examine 
the  history  of  legislation  on  the  subject  and  to  consider  the  re- 
sults which  would  follow  a  literal  interpretation  of  the  language 
used.    See  SUngluff  v.  Weairr,  66  Ohio  St.,  621. 

If  a  vacancy  appointment  to  the  office  of  street  commissioner 
required  no  confirmation  by  the  council,  then  an  unscrupulous 
mayor  could  easily  keep  one  of  his  creatures  in  office  despite  the 
opposition  of  the  council.  Such  an  appointee  would  hold  under 
1  he  statutes,  until  his  successor  should  be  appointed  and  qualify, 
and  by  refusing  to  make  any  other  appointment,  such  appointee 
would  continue  in  office  indefinitely.  We  do  not  mean  by  this 
to  criticize  the  action  of  any  official  in  the  present  case  or  any 
person  named  as  an  appointee,  for  it  does  not  appear  from  the 
record  that  any  of  them  have  been  actuated  by  improper  motives. 
What  has  been  said  was  merely  to  illustrate  the  dangers  that 
might  arise  if  the  construction  contended  for  should  be  adopted. 

It  is  not  to  be  presumed  from  the  language  of  Section  4363, 
General  Code,  that  the  General  Assembly  intended  such  a  situa- 
tion to  arise.  The  section  should  rather  be  interpreted  in  the 
spirit  suggested  by  Williams,  C.  J.,  speaking  for  the  court,  in 
the  case  of  City  of  Cincinnati  v.  Connor,  55  Ohio  St.,  82,  89,  in 
-which  that  eminent  jurist  uses  this  language: 

*'It  is  an  equally  well  established  rule,  that  the  provisions  of 
a  statute  are  to  be  construed  in  connection  with  all  laws  in  pari 
materia,  and  especially  \\'ith  reference  to  the  system  of  legisla- 
tion of  which  they  form  a  part,  and  so  that  all  the  provisions 
may,  if  prossible,  have  operation  according  to  their  plain  import. 
It  is  to  be  presumed  that  a  code  of  statutes  relating  to  one  sub- 
ject, was  governed  by  one  spirit  and  policy,  and  intended  to  be 
consistent  and  harmonious,  in  its  several  parts.    And  where,  in 
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a  code  or  system  of  laws  relating  to  a  particular  subject,  a  general 
policy  is  plainly  declared,  special  provisions  should,  when  pos- 
sible, be  given  a  construction  which  will  bring  them  in  harmony 
with  that  policy.  And  it  is  only  when,  after  applying  these 
rules  in  the  endeavor  to  harmonize  the  general  and  particular 
provisions  of  a  statute,  the  repugnancy  of  the  latter  to  the  for- 
mer is  clearly  manifest,  that  the  intention  of  the  Legislatmre  as 
declared  in  the  general  language  of  the  statute  is  superseded." 

The  statute  in  question  in  the  case  at  bar  is  fairly  within 
the  terms  of  the  language  of  the  Supreme  Court  in'  Doyle  v. 
Doyle,  50  Ohio  St.,  330,  where  the  Supreme  Court  say  that  what 
is  plainly  implied  in  the  language  of  a  statute  is  as  much  a  part 
of  it  as  that  which  is  expressed. 

We  hold  that  the  appointment  of  a  street  commissioner  to 
fill  a  vacancy  requires  confirmation  by  the  village  council  the 
same  as  an  appointment  for  a  full  term. 

The  petition  of  the  relator  will  be  dismissed. 


ACTION  TO  ENJOIN  ISSUING  OF  EXECUTION. 

Court  of  Appeals  for  Lucas  County. 

Alfred  II.  Wittstein  v.  Wellington  T.  Huntsman,  Clebk. 

Decided,  June  2,  1913. 

Execution — Clerk  of  Court  Can  Not  he  Enjoined  from  Issuing,  When— 
Remedy  of  the  Defendant  Ample  at  Law. 

Injunction  against  the  clerk  of  the  court  of  common  pleas  to  prevent 
him  from  issuing  an  execution  to  the  sheriff  of  the  same  county, 
will  not  lie,  in  the  absence  of  fraud,  conspiracy  or  circumstances 
showing  unfair  advantage  in  issuing  such  execution,  the  remedy  at 
law  by  application  to  the  court  from  which  the  execution  Issued, 
to  have  it  set  aside,  being  ample. 

Calkins  cC  Storey,  for  plaintiff  in  error. 
CJiarles  M.  Milroy,  Prosecuting  Attorney,  and  Letvis  E,  Mai- 
low,  contra. 
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BicHABDS^  J. ;  KiNKADE,  J.,  and  Chittenden,  J.,  concur. 

Error  to  common  pleas  court. 

In  the  common  pleas  court  Wittstein  brought  an  action  against 
the  clerk  of  that  court  to  enjoin  the  issuing  of  an  execution  which 
he  averred  the  clerk  was  about  to  issue  for  the  purpose  of  collect- 
ing certain  costs.  The  amended  petition  was  met  by  a  demurrer 
filed  by  Mr.  Huntsman,  which  demurrer  was  sustained  by  the 
common  pleas  court  and  the  plaintiff  not  desiring  to  plead  fur- 
ther, a  final  judgment  was  entered  dismissing  his  petition,  from 
which  judgment  he  prosecutes  error  in  this  court. 

It  appears  from  the  averments  of  the  amended  petition  that 
Wittstein  was  the  owner  of  an  interest  in  certain  real  estate  in 
the  city  of  Toledo,  which  property  was  involved  in  litigation 
relative  to  the  collection  of  an  assessment  for  the  construction 
of  a  sidewalk  and  that  in  said  litigation  certain  costs  were  taxed 
against  him  and  in  favor  of  the  sheriff,  witnesses  and  notary 
public,  but  that  no  personal  judgment  for  costs  was  rendered. 

The  final  judgment  was  rendered  in  that  action  on  April 
20,  1887,  by, the  circuit  court  of  this  county,  the  case  having 
been  taken  to  said  court  by  appeal.  It  is  averred,  and  of  course 
admitted  by  the  demurrer,  that  no  execution  was  ever  issued  in 
said  case.  The  plaintiff  contends  that  by  reason  of  the  lapse  of 
nearly  thirty  years  without  any  proceedings  being  taken  to  col- 
lect costs  due  to  the  sheriff,  witnesses  and  notary  public,  that 
no  right  to  issue  execution  exists,  and  he  asks  that  the  clerfj  of 
courts  be  enjoined  from  taking  such  threatened  action. 

The  case  has  been  presented  to  us  solely  for  the  purpose  of 
determining  the  power  of  the  clerk  of  courts  to  issue  such  execu- 
tion, no  question  being  made  as  to  the  propriety  of  the  remedy 
by  injunction.  We  regret  that  the  view  we  take  of  the  case  ren- 
ders it  not  only  unnecessary  but  unwise  to  undertake  to  de- 
termine the  question  sought  to  be  made,  for  such  a  determination 
would  be  mere  obiter  die  him.  We  are  clearly  of  the  opinion 
that  injunction  is  not  the  proper  remedy.  The  execution  which 
it  is  said  is  about  to  be  iasued  is  upon  a  judgment  or  order  en- 
tered in  this  county  and  against  a  party  resident  in  this  county, 
the  execution  to  be  directed,  of  course,  to  the  sheriff  of  this 
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county.  Under  such  circumstances  it  is  manifest  that  if  an 
execution  should  issue,  it  would  be  entirely  under  the  control 
of  the  courts  of  this  county  and  plaintiff  would  have  a  remedy 
which  would  be  entirely  adequate  in  law  by  motion  to  direct  the 
clerk  to  recall  the  execution.  The  amended  petition  in  this  ease, 
of  course,  alleges  that  plaintiff  has  no  adequate  remedy  at  law, 
but  the  allegation  is  a  mere  conclusion  and  must  be  taken  in  the 
light  of  the  well  known  principle  that  the  officers  of  the  court 
may  be  controlled  by  the  court  by  motion  on  proper  application 
made.  If  the  amended  petition  contained  appropriate  aver- 
ments of  fraud  or  conspiracy  or  made  a  showing  of  an  execution 
to  be  issued  to  a  foreign  county,  a  different  question  might  be 
presented. 

We  call  attention  to  the  ease  of  Miller  v.  Longacre,  26  Ohio 
St.,  291.  In  that  case  an  execution  had  been  issued  to  the  sheriff 
of  Union  county  from  the  Common  Pleas  Court  of  ISIarion  Coun- 
ty, and  even  under  those  circumstances  it  was  suggested  that  the 
more  appropriate  remedy  would  have  been  to  apply  to  the  court 
from  which  the  execution  issued  to  have  the  same  set  aside.  The 
Supreme  Court,  speaking  through  Judge  White,  held  that  the 
objection  that  there  was  an  adequate  remedy  at  law  came  too 
late  and  for  that  reason,  as  well  as  for  the  reason  that  it  issued 
from  a  foreign  county,  the  remedy  by  injunction  was  sustained. 
The  case  to  which  attention  has  just  been  called  has  been  cited 
with  approval  in  Darst  v.  Phillips,  41  Ohio  St.,  514,  518,  and  it 
is  there  said  that  in  many  cases  the  nature  of  the  relief  required 
and  the  necessity  of  additional  parties  may  be  such  that  an 
original  action  by  injunction  is  indispensable.  The  circuit 
court  in  Cuyahoga  county  in  the  case  of  Krinke  v.  Parish,  9  C. 
C,  141,  sustained  an  injunction  in  a  proceeding  somewhat  simi- 
lar to  the  case  now  at  bar,  but  it  appeared  in  that  case  that  the 
petition  for  the  injunction  to  stay  a  sale  on  execution  was  filed 
only  three  days  before  the  sale  was  to  take  place,  for  which  rea- 
son the  remedy  by  motion  to  set  aside  the  execution  would  have 
been  inadequate.  As  a  matter  of  fact  the  case  was  not  in  reality 
heard  until  a  considerable  period  of  time  after  the  date  at  which 
the  sale  was  advertised  to  take  place,  and  under  such  eircum- 
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stances  it  is  clear  that  the  remedy  by  motion  would  have  been 
no  remedy  at  all,  and  that  therefore  injunction  was  properly 
held  to  be  the  remedy  to  which  plaintiff  was  entitled.  The  gen- 
eral principle  is  entirely  in  accord  with  the  rule  as  indicated 
that  under  ordinary  circumstances  injunction  is  not  the  appro- 
priate remedy.     See  1  Black,  Judgments,  Sections  361  and  362. 

The  only  defendant  in  this  action  is  the  clerk  of  courts  of 
this  county.  The  issuance  of  the  execution  would  be  for  the 
benefit  of  other  persons  who  are  claimed  to  be  entitled  to  the 
costs.  We  think  it  improper  practice  to  bring  an  action  in  in- 
junction against  an  officer  of  the  court  under  such  circum- 
stances. If  an  injunction  would  lie  the  proper  parties  defend- 
ant would  not  be  an  officer  of  the  court  but  the  persons  at  whose 
instance  the  execution  is  about  to  issue.  This  court  will  not, 
under  such  circumstances,  entertain  an  injunction  against  one 
of  its  officials.  If  the  parties  interested  in  obtaining  such  an 
execution  should  be  enjoined  that  injunction  would  operate 
upon  such  parties  and  through  them  upon  all  the  officers  of  the 
court  set  in  motion  by  such  parties. 

We  call  attention  to  the  following  eases :  Olin  v.  Hungerford, 
10  Ohio,  268 ;  AUe^i  v.  Med  ell,  14  Ohio,  445 ;  Howard  v.  Levering, 
S  C.  C,  614. 

It  is  well  said  in  2  High,  Injunctions,  Section  1551,  that  it  is 
not  proper  to  join  as  defendants  in  such  action  merely  minister- 
ial officers  of  the  court  such  as  the  clerk  who  issues  the  process 
or  the  sheriff  who  serves  it,  they  having  no  interest  in  the  subject- 
matter  in  controversy. 

For  the  reasons  given  we  think  the  court  of  common  pleas 
committed  no  error  in  sustaining  the  demurrer  to  the  amended 
petition  and  in  dismissing  that  petition.  The  judgment  of  the 
court  of  common  pleas  will  be  affirmed. 
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CROSSINGS  or  ELECTRIC  AND  STEAM  RAILWAYS. 

Circuit  Court  of  Huron  County. 

Akron  &  Chicago  Junction  Railroad  Company  v.  Sandusky, 
NoRWALK  &  Mansfield  Electric  Railway  Company. 

Decided,  1906. 

Railroiid  Crossings — Policy  of  the  Law  with  Reference  to — When  an 
Overhead  Crossing  Will  he  Ordered — Apportionment  Between  Elec- 
tric and  Steam  Railways  of  Cost  of  an  Overhead  Crossing. 

1.  It  Is  the  policy  of  the  statutes  providing  for  the  manner  of  one 

railroad  crossing  another  to  require  crossing  other  than  at  grade, 
where  practicable  from  an  engineering  point  of  view  and  reason- 
able as  a  business  proposition;  and  where  an  electric  road  seeks 
to  cross  a  steam  road  and  an  overhead  crossing  is,  under  all  the 
circumstances,  practicable  and  reasonable  for  both  companies,  a 
crossing  of  that  character  will  be  ordered. 

2.  In  apportioning  the  cost  of  an  overhead  crossing  between  an  elec- 

tric railroad  company  and  a  steam  railroad  company,  the  steam 
company  where  first  established,  should  be  made  to  share  the  cost 
of  constructing  only  that  part  of  the  crossing  that  is  necessary 
to  provide  a  way  and  support  for  the  tracks  of  the  crossing  rail- 
road; the  cost  of  ties,  rails,  ballast  and  the  like  must  all  be 
borne  by  the  company  crossing  the  ol<W  line. 

Arrel,  Wilson  &  Harrington,  R.  G.  Craig  and  W.  Severance, 
for  plaintiff. 
S.  M.  Young,  contra. 

Parker^  J. ;  Haynes,  J.,  and  Wildman,  J.,  concur. 

This  matter  comes  into  this  court  by  way  of  appeal.  An  ap- 
plication was  made  to  the  court  of  common  pleas  by  the  Akron 
&  Chicago  Junction  Railroad  Company,  under  an  act  (97  0.  L., 
548 ;  Revised  Statutes,  3333-1 ;  General  Code,  8834),  entitled  **  An 
act  to  amend  Section  1,  of  an  act  entitled  *  An  act  to  provide  for 
one  steam  railroad's  crossing  another  steam  railroad,'  passed 
May  10,  1902,  relating  to  the  crossing  of  railroads"  to  require 
that  the  crossing  over  its  railroad  proposed  and  designed  by  the 
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Sandusky,  Norwalk  &  Mansfield  Electric  Railway  Co.  should 
be  made  otherwise  than  at  grade  crossing. 

Prom  the  order  or  judgment  of  the  court  of  common  pleas  an 
appeal  has  been  taken  to  this  court,  and  we  have  heard  the  tes- 
timony of  the  witnesses  pertaining  to  the  reasonableness  and 
practicability  of  the  mode  of  crossing  otherwise  than  at  grade; 
we  have  also  heard  the  arguments  of  counsel  upon  the  matter  and 
have  also  viewed  the  location  of  the  proposed  crossing. 

It  may  be  thought  since  w^e  have  arrived  at  a  conclusion  in  the 
ease  very  soon  after  the  arguments  were  closed,  that  we  may 
not  have  given  the  case  as  full  consideration  as  it  merits ;  but  I 
may  state  to  counsel  and  parties  interested  that  we  have  had  the 
matter  under  consideration  ever  since  the  case  was  opened  to  us 
and  Judge  Haynes  and  myself  have  had  it  somewhat  under  con- 
sideration ever  since  the  matter  was  presented  to  us  at  chambers 
at  Toledo,  some  time  ago.  We  feel  that  we  are  about  as  well 
informed  as  to  all  the  circumstances  that  should  be  taken  into 
consideration  as  we  would  be  if  we  should  give  the  matter  more 
extended  consideration. 

The  railway  company  makes  this  application  as  the  owner  and 
operator  of  a  steam  railroad.  At  the  point  in  question  it  has 
double  tracks,  and  it  appears  from  the  testimony  that  it  de- 
signs to  h^ve  four  tracks  some  time  in  the  future ;  that  the  road 
is  doing  a  great  deal  of  business  and  that  its  business  is  rapidly 
increasing.  Without  doubt  it  is  at  the  present  time  (saying 
nothing  of  the  purpose  for  the  future)  a  main  trunk  line,  and 
at  this  point  many  trains  are  run  over  its  road,  some  of  them  at 
a  high  rate  of  speed ;  this  point  lies  not  very  near  to  any  village, 
upon  a  straight  piece  of  track  and  a  high  rale  of  speed  may  be 
attained. 

On  behalf  of  the  company  it  is  insisted  that  it  would  inter- 
fere materially  with  its  traffic  and  with  its  operations  if  a 
grade  crossing  were  estaiblished  here,  and  that  such  a  crossing 
would  be  likely  to  result  in  expense  to  it  and  in  damage  to  the 
traveling  public,  both  those  traveling  over  its  line  of  railroad 
and  those  traveling  over  the  line  of  the  electric  railroad.  It  is 
proposed  by  the  electric  road  to  cross  the  steam  road  at  this 
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point  at  right  angles.  The  electric  road  is  now  constructed  over 
a  distance  of  about  twenty-five  miles  and  it  is  designed  to  be  ex- 
tended. It  is  said  that  its  purpose,  when  it  is  fully  constructed, 
when  it  has  completed  this  crossing,  is  to  run  in  the  neighbor- 
hood of  thirty  cars  per  day.  It  appears  that  the  steam  rail- 
road runs  from  forty  to  sixty  trains  per  day  over  its  line  of 
road  at  this  point. 

From  this  brief  statement  of  facts,  it  will  appear  that  this 
will  be  a  very  important  crossing  of  the  railroads,  and  one  where 
we  think  that  even  if  the  greatest  precautions  were  observed  by 
all  the  parties  operating  upon  either  line,  accidents  would  be 
very  likely  to  occur. 

In  applying  this  statute  and  in  construing  it,  we  feel  that  we 
should  have  in  mind  and  in  force  the  evident  legislative  policy  of 
the  state,  as  manifested  not  only  in  this  statute,  but  in  a  num- 
ber of  other  statutes  upon  the  statute  books  of  the  state  in 
pari  materia;  and  it  is  very  plain  that  that  policy  is  to  avoid 
in  the  future,  as  far  as  reasonable  and  practicable  the  construc- 
tion of  additional  grade  crossings,  and  to  do  away  with  grade 
crossings  that  are  at  present  in  existence. 

The  statutes  to  which  I  refer,  other  than  the  one  applicable  to 
this  case,  are  found  in  Revised  Statutes,  3337-8  to  3337-17  (Gen- 
eral Code,  8863-8873),  and  another  statute  of  like  character,  Re- 
vised Statutes,  3337-17(1  to  3337-17/?  (General  Code,  8874- 
8892),  and  the  statute  passed  on  April  25,  1904  (97 
0.  L.,  546;  Revised  Statutes,  5332:  General  Code,  11605  et  seq.), 
entitled  *'An  act  to  provide  how  railroad  and  highway  cross- 
ings may  be  constructed.*' 

Under  this  statute  applicable  to  this  case;  it  devolves  upon 
the  court  to  ascertain,  determine  and  define  by  its  decree,  the 
mode  of  crossing  which  will  inflict  the  least  possible  injury 
upon  the  rights  of  the  company  owning  and  operating  the  road 
which  is  intended  to  be  crossed  and  if,  '*in  the  judgment  of  said 
court,  or  said  judge,  it  is  reasonable  and  practicable  to  avoid  a 
grade  crossing,  it  shall  by  its  process,  prevent  a  crossing  at 
grade." 
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It  is  obvious  that  the  mode  of  crossing  that  would  be  the  least 
injurious  to  the  company  making  this  application  would  be  some 
other  mode  than  a  grade  crossing;  that  a  grade  crossing,  in  other 
words,  would  be  the  most  injurious  mode  of  crossing  to  that  com- 
pany. 

It  is  urged,  however,  that  it  does  not  necessarily  follow  that 
such  crossing  would  interfere  with  absolute  rights  of  the  com- 
pany; that  the  rights  of  the  company  to  that  part  of  its  road 
not  to  have  it  crossed,  are  not  of  that  high  degree,  or  not  of  that 
character  that  should  receive  great  consideration  in  opposition 
to  the  project  and  rights  of  the  electric  railroad  company ;  that 
its  right,  in  other  words,  to  operate  its  line  of  railway  over  the 
country,  is  subject  to  the  rights  of  the  public  as  represented  by 
other  public  service  corporations  to  cross  over  its  tracks. 

We  agree  that  the  statute,  in  speaking  of  the  rights  of  the 
company  whose  road  may  be  crossed,  has  in  view  rights  which 
are  not  absolute,  but  which  are  qualified  in  the  manner  already 
suggested  by  counsel. 

We  have  to  consider,  under  the  evidence,  whether  another 
mode  of  crossing  is  practicable,  and  as  we  understand  the  testi- 
mony  of  the  engineers,  as  an  engineering  proposition — as  a  phy- 
sical question — the  practicability  of  an  overhead  crossing  at  this 
point  is  beyond  question.  It  may  be  done,  and  that,  we  think, 
is  all  that  is  intended  by  the  word  *' practicability "  in  this  stat- 
ute. But,  as  we  understand  the  statute,  such  a  crossing  is  not 
to  be  required  unless  it  is  reasonable  as  well  as  practicable;  so 
we  have  to  consider  the  question  of  the  reasonableness  of  such  re- 
quirement. 

It  seems  to  us  that  the  main  question  here  is,  whether  as  a 
business  proposition  it  is  reasonable  to  require  this  of  the  com- 
pany, which  has  invested  or  which  purposes  to  invest  its  money 
in  this  project.  We  have  discussed  this  and  we  have  taken  into 
consideration  in  this  connection  the  cost  that  would  devolve 
upon  the  electric  road  of  maintaining  a  grade  crossing  at  this 
point. 

It  is  clear  from  the  evidence  that  the  actual  cost  to  the  elec- 
tric road  of  maintaining  a  grade  crossing  at  this  point  would  be 
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about  $500  a  year,  certainly  not  much  less,  and  periiaps  not  a 
great  deal  more  than  that.  Taking  that  into  consideration  and 
taking  the  loss  of  power  which  has  been  testified  would  result 
from  the  starting  or  the  stopping  of  cars  and  the  starting  of 
cars  again,  as  they  are  required  to  do  at  grade  crossings,  the  de- 
lays incident  to  such  stoppages,  and  to  observe  whether  trains 
are  coming  and  to  wait  for  trains,  if  they  happen  to  be  coming, 
and  the  possibility — to  put  it  no  stronger — of  loss  resulting 
from  accidents  from  collisions  at  crossings,  we  think  it  would 
be  reasonable,  as  a  business  proposition,  for  this  electric  railroad 
company  to  build  an  overhead  crossing  at  this  point,  even  if  the 
whole  expense  of  it  should  fall  upon  the  electric  company. 

On  the  other  hand,  taking  it  from  the  point  of  view  of  the 
steam  railroad,  the  slowing  down  that  would  be  required  in  the 
operation  of  their  trains,  the  breakages  that  would  occur  to 
wheels,  as  has  been  testified  to,  from  the  running  over  these 
frogs,  the  hindrances  that  would  result  when  it  became  neces- 
sary to  repair  and  replace  the  frogs,  and  the  responsibility  of  the 
company  for  disastrous  accidents,  that  would  not  be  unlikely  ta 
occur  and  result  in  great  loss  to  the  railroad  company,  we  think, 
as  a  business  proposition,  that  this  overhead  crossing  should  be 
constructed,  even  though  every  dollar  of  cost  should  fall  upon 
that  company.  Certainly  then,  we  conclude  that,  if  the  cost  is 
to  be  equitably  divided  so  that  the  whole  cost  shall  not  fall  upon 
either,  as  to  both  it  is  reasonable  that  this  overhead  conRtruction 
should  be  made.  Such  a  crossing  should  not  be  required,  if  the 
grade  the  electric  company  would  be  required  to  establish  would 
exceed  the  maximum  grade  of  the  company  crossing ;  and  it  is 
made  clear  by  the  evidence  here  that  this  would  not  be  so ;  that 
this  crossing  may  be  made  at  a  grade  not  to  exceed  3  per  cent. 
The  electric  railroad  has  grades  upon  its  line  exceeding  3  per 
cent. — grades  that  it  has  voluntarily  established — and  other 
grades  running  up  to  6  per  cent,  and  perhaps  seven  per  cent. — 
at  least  5  or  6  per  cent. — where  it  is  running  over  village  streets 
upon  grade  established  by  the  municipality.  Neither  should  it 
be  required,  if  it  would  result  in  the  tracks  being  put  below 
high  watermark.     It  is  clear  from  the  evidence  that  that  would 
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lot  result  here;  so  that  we  see  no  hindrance  by  the  intervention 
of  anything  provided  for  in  the  statute  to  the  ordering  of  this 
overhead  crossing.  We  have  not  discussed  the  matter  of  any 
other  mode  of  crossing;  that  is  to  say,  a  crossing  going  under 
the  steam  railroad,  because  it  seems  to  us  that,  if  it  is  practicable 
at  all,  it  is  not  so  practicable  as  an  overhead  crossing. 

The  statute  requires  that  the  court  shall,  in  its  order,  equitably 
apportion  the  initial  expense  of  such  construction  or  crossing, 
with  the  expense  of  maintenance  thereof,  among  the  parties  in- 
terested. 

Before  coming  to  that,  however,  I  should  say  something  about 
another  matter  that  is  urged  upon  our  attention,  and  that  is, 
the  probable  results  to  the  traveling  public  using  the  highway, 
the  roadway  being  one  of  the  principal  highways  of  the  county 
across  this  steam  railroad  at  about  the  same  point,  also  at  right 
angles;  in  other  words,  the  right-of-way  of  the  electric  railroad 
is  immediately  to  the  east  of  and  parallel  with  the  highway,  and 
it  is  said  that  the  construction  of  such  an  embankment  as  will 
be  required  here  to  carry  the  electric  road  over  the  steam  road 
will  result  in  so  obstructing  the  view  of  persons  traveling  along 
the  public  highway — obstruct  their  view  of  the  railroad  to  the 
east — as  that  it  will  endanger  them  and  endanger  trains;  and 
ince  versa,  that  it  will  obstruct  the  view  of  the  enginemen  upon 
trains  to  the  east  of  the  embankment — obstruct  their  view  of  the 
highway  and  of  passengers  thereon. 

This  is  a  matter  worthy  of  consideration,  to  be  taken  into  ac- 
count, we  think,  under  the  head  of  the  reasonableness  of  the  re- 
quirement. But  even  then,  we  think  the  greatest  good  to  the 
greatest  number,  the  greatest  interests  involved,  should  be  con- 
sidered, and  that  so  far  as  the  public  travel  along  the  highway 
is  concerned,  we  do  not  see  but  that  this  construction  may  be  so 
made  as  to  avoid  the  dangers  apprehended  by  counsel ;  in  other 
words,  that  the  embankment  need  not  be  carried  so  far  toward 
the  right-of-way  of  the  steam  railroad  as  to  prevent  a  fair  view 
of  the  railroad  to  the  east  by  persons  along  the  public  highway 
within  a  reasonable  distance  of  the  railroad,  so  that  if  there  were 
any  danger  to  be  apprehended,  they  might  observe  it  before 
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coming  upon  the  railroad;  and  so  that  enginemen  to  the  east 
of  the  embankment  on  trains  passing  westward  might  not  have 
their  view  of  the  highway  materially  obstructed. 

Our  conclusion  is,  that  an  overhead  construction  should  be 
required ;  but  we  are  not  prepared  to  set  forth  in  a  decree  pre- 
cisely what  that  overhead  construction  shall  be.  We  think  that 
the  embankments  and  abutments  should  not  be  carried  nearer 
than  twenty-five  feet  of  tlie  right-of-way  of  the  ^teara  road;  in 
other  words,  that  there  should  be  open  spans  covering  the  dis- 
tance over  the  right-of-way^  which  is  one  hundred  feet,  and 
twenty-five  feet  beyond,  on  each  side,  which  would  make  it  one 
hundred  and  fifty  feet.  The  central  span  should  be  sixty  feet 
to  admit  of  a  four-track  construction,  if  the  steam  railroad 
should  so  desire,  so  that  it  might  be  done  without  tearing  down 
this  construction  or  interfering  with  it.  That  would  make  nec- 
essary forty-five  feet,  I  believe,  in  each  of  the  other  spans. 

Just  how  those  spans  should  be  constructed,  the  weight  of 
iron  and  the  weight  of  steel,  or  the  exact  form  of  construction, 
we  are  not  prepared  to  say — we  are  not  prepared  to  set  forth 
in  a  decree.  AVe  think  that  ought  to  be  arrived  at  by  agree- 
ment of  the  parties;  that  they  ought  to  be  able  to  come  together 
upon  the  subject ;  if  they  are  not  able  to  do  so,  however,  the  court 
will  take  to  its  aid  an  engineer  arid  have  plans  prepared,  but  that 
is  an  undertaking  the  court  does  not  desire  to  enter  upon,  as  it 
would  be  obliged  to  trust  entirely  to  the  judgment  of  engineers, 
and  we  tliink  it  would  be  better,  if  possible,  to  have  it  done  by 
the  parties  interested. 

AVe  conclude,  taking  into  consideration  the  advantages  to  re- 
sult to  each  party,  their  rights  in  the  premises  as  public  service 
corporations,  the  interest  of  the  public  and  all,  that  the  cost 
should  be  divided  as  provided  in  like  cases  by  the  statutes;  that 
is  to  say,  that  each  party  should  bear  one-half  of  the  expense 
of  this  construction.  This,  however,  is  not  to  include  the  cost 
of  ties,  rails  or  ballast,  or  anything  of  that  sort,  and  is  not  to 
include  the  cost  of  land  for  supporting  the  embankment  or  dani- 
{•ges  to  abutting  landowners.  We  think  the  electric  railroad 
company  should  procure  its  own  right-of-way;  that  what  the 
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statute  contemplates  here,  is  the  cost  of  construction  of  such 
(Tossing,  not  the  cost  of  the  right-of-way. 

Now,  unless  the  parties  can  agree  upon  the  amount  of  the  cost 
to  be  divided  in  this  way,  and  upon  the  form  of  construction, 
the  court  will  have  to  take  to  its  aid,  as  before  stated,  an  en- 
gineer and  other  competent  persons  to  arrive  at  it,  and  then  de- 
clare it.  We  think  they  should  also  be  able  to  relieve  the  court 
of  the  burden  of  determining  the  manner  or  time  of  payment; 
and  unless  it  is  done  by  the  parties  the  court  will  have  to  do  it. 

In  view  of  the  fact  that  the  cost  of  maintenance  will  be  incon- 
siderable— will  be  very  light  indeed,  as  compared  with  the  cost 
ol  maintaining  a  grade  crossing  by  the  electric  road — we  con- 
dude  that,  if  the  steam  road  bears  one-half  of  the  initial  cost, 
tliat  should  relieve  it  from  any  further  burden  with  respect  to 
this  crossing;  and  we  also  conclude  that  the  cost  of  this  inquiry 
should  be  divided  equally  between  the  parties. 

It  should  be  understood  that  this  decision  at  which  we  have 
arrived  is  not  a  settlement  of  the  whole  controversy  which  may 
arise  between  the  parties;  in  other  words,  that  it  is  subject  to 
the  rights  of  the  steam  railroad  to  deny  a  crossing  to  the  elec- 
tiic  railroad  until  they  shall  acciuire  their  right  by  appropria- 
tion proceedings.  The  Constitution  requires  that  an  appropria- 
tion of  property  shall  be  made  and  that  the  costs  assessed  by  a 
jury  shall  be  paid,  before  one  may  enter  upon  the  property  of 
another;  and  this  statute,  if  it  undertook  to  do  away  with  that 
provision,  would  be,  of  course,  unconstitutional.  But  if  such 
form  of  construction  is  made  as  we  have  described,  and  as  we 
shall  order,  we  think  it  proper  to  say  now — what  we  may  pos- 
sibly be  required  to  say  some  time  in  the  future — that  we  can 
not  see  why  the  steam  railroad  should  have  more  than  nominal 
damages  for  the  crossing. 

We  can  not,  as  we  understand  th^  law,  give  the  right  for  a 
temporary  crossing;  we  can  not  give  the  right  to  any  crossing;  we 
can  not  give  the  electric  railroad  any  right  to  cross  overhead, 
underneath,  or  any  way  at  all :  we  can  only  determine  how  they 
shall  cross  when  they  have  accjuired  the  right  to  cross. 
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We  will  hold  the  case  open  for  a  reasonable  time  to  give  the 
parties  an  opportunity  to  agree  upon  plans. 

We  think  the  control  of  the  construction  should  be  in  the 
liauds  of  the  electric  railroad  company.  It  is  their  road;  it 
v'ill  be  their  bridge,  or  their  crossing. 

Anotlier  matter  that  has  occurred  to  us  is,  that  it  is  a  matter 
of  indifference  to  the  steam  railroad  what  the  grade  of  this 
bridge  shall  be,  only  so  that  the  height  required  shall  be  at- 
tained. It  may  be,  that  the  electric  railroad  company  shall  pre- 
fer to  make  the  bridge  more  abrupt  and  not  have  the  grade  3 
per  cent.,  but  have  it  4  or  5  per  cent.  In  that  case  tl^ere  would 
b"  less  cost — less  cost  would  fall  upon  them  and  less  cost  would 
fall  upon  the  steam  railroad.  That,  however,  will  be  a  matter 
for  them  to  consider.  The  court  would  not  require  them  to 
luild  it  at  a  grade  exceeding  the  3  per  cent. 

We  shall  treat  this  as  our  final  judgment  and  we  shall  have 
the  journal  speak  as  of  today.  If  the  parties  do  not  agree,  we 
8l?all  get  the  information  required  of  us  in  the  best  way  we  can, 
and  use  it.  We  do  not  understand  that  in  cases  of  this  kind,  we 
are  required  to  sit  in  court  as  upon  a  regular  trial  of  an  ordinary 
hiw  or  equity  case.  We  might  have  j)roceeded  in  the  case  with- 
out calling  a  single  witness  if  we  had  chosen  to  do  so. 

The  restraining  order  will  remain  in  present  force.  The  order 
should  be  modified,  however,  if  necessary,  so  as  to  allow  the 
electric  road  to  proceed  in  condemnation. 
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CLASSiriCATION  OF  EMPLOYEES  UNDER  THE 

CIVIL  SERVICE. 

Court  of  Appeals  for  Hamilton  County. 

State,  ex  rel  Edward  SIugavin  and  William  S.  Boyd,  v. 
Edward  S.  Keeper  et  al,  Civil  Service  Commis- 
sionbrs  for  the  city  op  cincinnati.* 

Decided,  October  24,  1914. 

Civil  Service — Determination  as  to  Whether  a  Valve-man  is  a  Skilled 
or  Unskilled  Laborer — Status  Where  Unskilled  Laborers  Hold 
Over  More  Than  Twelve  Months  Without  Examination. 

A  valve-man  employed  in  the  municipal  service  under  the. former  civil 
service  law  was  in  the  unskilled  class,  and  his  appointment  by 
the  director  of  public  service  was  legal  and  he  became  an  "in- 
cumbent of  the  place"  under  the  present  act,  and  is  entitled  to 
remain  in  the  position  and  to  receive  pay  for  his  services,  sub- 
ject to  his  successfully  passing  a  non-competitive  examination 
when  called  upon  to  do  so  by  the  commission. 

Nelson  &  Uickenlooper,  for  plaintiffs  in  error. 
Walter  M.  Schoenle,  City  Solicitor,  and  Chas.  A.  Oroom,  As- 
sistant City  Solicitor,  contra. 

Jones,  E.  H.,  J. ;  Jokes,  0.  B.,  J.,  concurs:  Swing,  P.  J.,  not 
sitting. 

This  is  an  action  which  involves  the  eonstmetion  of  the  so- 
called  civil  service  act  passed  by  the  Eightieth  General  As- 
sembly of  the  state  of  Ohio  and  found  in  Volume  103  of  the  Ohio 
Laws  at  page  698.  The  action  is  one  for  mandamus,  the  prayer 
being,  in  effect,  that  the  defendant  civil  service  commission  for 
the  city  of  Cincinnati  be  required  by  the  court  to  certify  to  the 
payroll  containing  the  names  of  relators,  under  Section  21  of 
said  act. 

The  facts  with  regard  to  the  two  relators  are  not  identical. 
It  is  conceded  that  the  recent  decision  of  this  court  in  the  case 

''Reversing  State,  ex  rel  Mugavin,  v.  Keefer  et  al,  12  O.  U  R.,  2(H. 
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of  Keefer  et  al,  CivU  Service  Commissioners,  v.  State  of  Ohio,  ez 
rel  Fitzgerald,  ante,  disposes  of  the  questions  raised  on  behalf 
of  the  relator,  William  S.  Boyd.  We  find,  from  an  examination 
of  the  record,  that  such  is  the  ease,  and  a  peremptory  writ  will 
issue  in  favor  of  ISIr.  Boyd  on  the  authority  of  the  case  above  re- 
ferred to. 

Edward  Mugavin  was  appointed,  or  employed,  by  the  direc- 
tor of  public  service  as  a  valve-man,  under  a  former  civil  service 
law  which  was  repealed  by  the  enactment  of  the  present  law. 
Under  the  former  law  *' unskilled  laborers"  were  not  in  the 
classified  service.  The  rules  adopted  by  the  civil  service  com- 
mission under  that  law  classed  valve-men  as  unskilled  laborers 
and  not  falling  within  the  provisions  of  the  civil  service  act 
It  is  contended  that  this  classification  is  incorrect  and  that  the 
duties  of  valve-men  are  such  as  to  require  skill  and  experience, 
and  that  valve-men  should  be  classified  and  are  not  within  the 
purview  of  the  word  ''unskilled."  It  is  further  contended  that 
if  this  view  is  correct,  then  the  director  of  public  service  had  no 
authority  to  appoint  ^Fugavin  to  the  position  or  place  which  he 
fiUs. 

With  this  contention  wc  can  not  agree.  There  is  no  dispute 
between  counsel  as  to  the  duties  of  valve-men  and  as  to  the  na- 
ture of  the  work  which  they  are  required  to  perform.  Upon 
the  agreed  statement,  in  argument,  or  what  these  duties  are,  we 
are  clearly  of  the  opinion  that  the  labor  is  such  as  is  designated 
as  ''unskilled"  ])y  the  civil  service  act  in  force  at  the  time  of 
^lugavin's  appointment,  said  work  requiring  no  special  train- 
ing, practical  experience,  or  apprenticeship.  Having  reached 
this  conclusion,  it  follows  that  his  selection  or  appointment  by 
the  director  of  public  service  was  legal,  and  that  at  the  time  of 
the  taking  effect  of  the  act  under  consideration  he  was  an  "in- 
cumbent of  the  place"  under  the  meaning  of  Section  10  of  said 
act. 

It  is  further  contended  that  even  if  such  be  the  case  he  is  not 
now  entitled  to  hold  the  position  or  to  any  compensation  for 
labor  performed  in  such  position  since  the  8th  day  of  August  of 
this  year,  for  the  reason  that  on  said  date  the  twelve  months 
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period  within  which  he  would  be  subject  to  a  non-competitive  ex- 
amination had  passed,  and  no  examination  has  been  taken  by 
him.  In  this  connection  it  is  conceded  that  no  such  examination 
has  been  held  by  the  civil  service  commission.  It  does  not  ap- 
pear why  this  apparently  liberal  time  has  been  allowed  to  pass 
without  an  examination  but  there  is  no  intimation,  nor  indeed 
can  there  be  any,  that  Mugavin  or  any  other  employee  of  the 
city  is  responsible  for  this  delay. 

We  believe  that  the  reasonable  construction  of  the  last  para- 
graph of  Section  10,  which  contains  this  limitation  of  twelve 
months,  is  to  hold  that  should  the  commission  for  any  reason 
delay  the  non-competitive  examination  beyond  the  time  pre- 
scribed, it  must  be  held  at  the  earliest  time  practicable,  and  that 
until  such  time  the  employees  holding  over  as  incumbents  of 
'* offices  or  places"  at  the  time  of  the  taking  effect  of  the  act, 
would  continue  to  hold  their  place.%.  If  the  examination  is  un- 
reasonably or  unnecessarily  delayed  by  the  <Jommission,  the 
proper  remedy  would  be  to  proceed  against  the  members  in  the 
way  provided  by  statute  for  compelling  officers  to  perform  the 
duties  imposed  upon  them  by  law. 

Under  the  undisputed  facts  in  this  case  as  disclosed  by  the 
record,  we  find  that  the  law  supports  the  claim  made  by  counsel 
for  Mugavin,  and  that  he  is  entitled  to  remain  in  his  position  and 
receive  pay  for  services  rendered,  subject  to  his  successfully 
passing  a  non-competitive  examination  when  called  upon  to  do 
so  by  the  commission. 

The  judgment  will  be  reversed,  and  judgment  given  here  for 
both  of  the  relators,  plaintiffs  in  error.  Writ  of  mandamus  to 
issue. 
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mm  IBTWKEN  SHVPIftS  M  THE  MATTEIL 


CircTiii  Court  of  Franklin  Connty. 

Ql'IXN   0»AL  C««.   V.   HOCKIXG   V.VLLEY   RviLWAY. 
Decided.  Januarr  Term,  1905. 

a 

Railt^aifs — EqaqI  Fa  \Uti»  *  M'lst  be  Furnished  All  Shippers — Discrimi- 
nation— Injunction. 

Where  a  railroad  company,  operating  as  a  common  carrier  of  freight, 
adopts  as  a  part  of  its  business  policy  any  advantageous  facility 
for  handling  its  freight,  snch  as  lajring  side-tracks  and  making 
switch  connection  for  coal  shippers  whose  mines  are  located  along 
its  line  of  road,  it  must  not  discriminate  between  difTerent  shiD- 
pers  with  respect  to  such  facility,  but  must  aiford  it  equally  to  all: 
and  injunction  will  lie  to  prevent  such  discrimination,  and  to  com- 
l>el  an  equal  service  to  all. 

M.  B.  Earnhart,  for  plaintiff. 

J.  H.  Eoyt,  Doiile  it*  Leivis  and  C.  D.  Hunter ^  contra. 

DusTiN,  J.;  SiLUVAX.  J.,  and  Wilson,  J.,  concur. 

Plaintiff  commenced  its  action  by  filing  the  following  petition, 
to- wit: 

*'The  said  plaintiff  is  a  partnership  formed  for  the  purpose 
of  doing  business  in  the  state  of  Ohio  under  the  name  of  the 
Quinn  Coal  Company,  and  is  engaged  in  the  business  of  mining 
and  selling  and  shipping  coal,  and  in  pursuance  of  its  purpose 
and  business  has  purchased  and  now  owns  in  Wilkesville  town- 
ship, Vinton  county,  state  of  Ohio,  a  tract  of  150  acres  of  coal 
lands  underlaid  with  two  veins  of  four  and  one-half  foot  coal, 
the  .said  lands  lying  along  and  adjacent  to  the  said  defendant's 
main  line  of  railway  and  right-of-way  in  said  township,  and 
upon  the  west  side  of  said  right-of-way. 

**The  said  defendant  is  a  corporation  duly  organized  under 
the  laws  of  the  state  of  Ohio  and  as  a  railway  corporation,  for 
the  purpose  of  operating  a  railway,  and  is  so  operating  a  rail- 
way, and  moving  freights  between  the  city  of  Toledo,  a  munici- 
pal corporation  of  said  state  and  the  village  of  Pomeroy,  a  vil- 
lage of  said  state,  its  right-of-way  and  transportation  of  freights 
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and  passengers  extending  across  said  state  and  through  said 
township  and  county,  defendant  being  a  common  carrier  of 
freight  and  passengers  for  hire  over  its  said  line  and  connected 
with,  and  transporting  its  freight  and  passengers  o^er  other 
railway  lines. 

**The  said  defendant  along  its  right-of-way,  and  adjacent  to 
said  plaintiff's  land,  has  constructed,  and  now  maintains  and 
operates,  a  side  track  or  spur  track,  west  of  its  main  track,  of  the 
length  of  about  150  feet  and  said  side  track  is  used  by  the  gen- 
eral public  for  the  transportation  of  coal,  lumber  or  other  ma- 
terials or  products,  and  is  now  so  used,  the  said  main  track  and 
spur  or  side  track  along  said  plaintiff's  premises  running  north- 
ward and  southward,  but  the  grounds  of  said  company  and  those 
west  of  and  adjacent  to  said  side  track  are  so  raised  and  elevated 
that  not  to  exceed  two  ears  can  be  loaded  at  one  and  the  same 
time,  and  said  side  track  opens  or  is  connected  with  the  main 
track  at  a  point  east  and  opposite  the  plaintiff's  lands,  the  said 
lands  not  extending  but  some  few  feet  north  of  said  point 
where  said  side  track  connects  with  said  main  track,  the  said 
side  track  connecting  with  the  main  track  at  its  south  terminus 
opposite  the  plaintiff's  lands  and  extending  northward  about 
150  feet. 

''Said  plaintiff  has  opened  said  lands  and  mines  at  a  point 
almost  immediately  west  of  said  connection  of  main  and  side 
track  and  is  able  to  ship  two  or  more  cars  a  day  from  said  mine 
and  is  desirous  of  so  doing,  and  has  contracts  with  a  firm  called 
^faynard  Bros,  of  Columbus,  Ohio,  on  the  line  of  said  railway, 
and  the  Columbus  Railway  &  Light  Company  requiring  the  ship- 
ment over  said  line  of  from  one  to  two  cars  daily. 

* '  The  plaintiff  says  that  said  side  track  can  be  extended  south- 
ward 200  feet  upon  said  plaintiff's  lands  or  said  defendants 
right-of-way  without  any  injury  to  or  interference  with  said 
main  track  or  other  property  of  said  company. 

**The  plaintiff  says  it  has  opened  its  mine  and  has  prepared 
for  a  tipple  for  the  coal  mined  therefrom  at  a  point  about  one 
hundred  feet  south  of  the  south  end  of  said  side  track,  at  which 
point  by  the  aid  and  use  of  the  tipple  it  can,  without  loss  or 
danger  or  injury  to  said  defendant's  right-of-way  or  main  track, 
load  and  transport  its  said  cars. 

* '  The  plaintiff  savs  bv  the  said  side  track  as  now  used  by  the 
defendant  it  is  coriipelied  in  mining  and  transporting  its  coal 
to  load  the  same  in  wagons,  haul  the  same  to  said  siding,  and 
then  load  the  same  into  the  cars  of  said  defendant  company,  and 
is  often  hindered  and  delayed  in  this  by  reasons  of  others,  per- 
sons, firm^  and  corporations,  using  said  side  track. 
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^'The  plaintiff  says  there  are  many  mines  along  said  defend- 
ant's right-of-way  and  that  thousands  of  tons  of  coal  are  shipped 
therefrom ;  that  the  defendant  company  has  placed  sidings  and 
tracks  for  their  mines  or  their  owner  for  the  use  of  the  coal 
operators,  in  shipping  coal,  these  mines  having  lines,  or  side 
tracks,  used  only  by  the  coal  operators  owning  mines  adjacent 
thereto,  and  these  various  coal  operators  having  tipples  from 
which  to  unload  their  coal  into  the  cars  of  the  defendant  com- 
pany, th^  company  setting  in  its  cars  and  receiving  the  coal 
from  these  side  tracks  and  tipples. 

**The  plaintiff  says  that  by  reason  of  the  hauling  by  wagons 
its  said  coal,  said  present  short  track  and  said  raised  land,  and 
by  reason  of  each  of  said  facts,  the  expense  of  hauling  its  coal 
is  very  great.  The  plaintiff  says  that  the  unloading  from 
tipples  into  cars  is  the  common  and  well  known  method  pursued 
by  said  company  for  its  coal  traflSc  and  is  safer,  easier,  less  ex- 
pensive and  more  expeditious  and  the  said  siding  or  side  track 
as  now  permitted  and  used,  does  not  give  equal  or  reasonable 
facilities  for  loading  coal,  and  is  an  unjust  discrimination  against 
plaintiff. 

'  ^  The  plaintiff  has  requested  said  defendant  to  extend  its  said 
side  track  southward  200  feet  and  agreed  to  build,  construct  and 
maintain  the  same  at  its  own  expense  but  subject  to  the  control, 
supervision  and  requirements  of  said  defendant,  the  plaintiff 
under  like  supervision  to  make  all  required  connections  with  said 
main  track  without  increased  danger  or  connections  with  said 
main  track  and  to  pay  all  costs,  but  said  defendant  refuses  so  to 
do  or  to  permit  the  plaintiff  so  to  do. 

**The  plaintiff  says  the  defendant  is  the  only  railway  by  which 
it  can  transport  its  coal,  and  that  it  is  denied  the  proper  facil- 
ities for  shipping  its  coal  or  those  granted  and  extended  by  said 
defendant  to  the  other  coal  operators  similarly  situated  along 
said  right-of-way,  and  if  said  side  track  was.  extended  and  said 
connections  made  with  said  main  track  at  the  north  end  of  said 
track  as  now  located  the  cars  could  be  more  readily  moved,  as 
the  grade  is  southward  in  slope,  and  if  said  extension  was  also 
made  the  plaintiff  would  be  given  facilities  to  operate  its  said 
mine,  and  similar  or  equal  facilities  given  to  the  other  coal 
operators  upon  the  line  of  the  defendant's  railroad. 

"Plaintiff  says  if  the  said  facilities  are  not  given,  it  is  de- 
layed, hindered  and  deprived  of  the  proper  use  of  its  said 
property,  and  it  suffers  great  and  irreparable  injury  thereby, 
that  can  not  be  properly  measured  in  any  action  at  law. 

**  Wherefore,  the  said  plaintiff  prays  said  defendant  by  the 
orders  and  judgment  of  this  court  extend  its  said  side  track, 
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and  keep  or  make  the  proper  connections  with  its  main  track; 
that  it  be  required  not  to  discriminate  in  the  condition  of  load- 
ing. 

''That  said  plaintiff  be  allowed  to  load  its  cars  from  a  tipple 
or  other  safe,  iisual  or  convenient  mode  upon  said  side  track 
so  extended,  and  for  such  other  order  in  the  premises  as  will 
prevent  hindrances,  delays  and  discriminations  that  are  exer- 
cised against  this  plaintiff  and  not  against  said  other  coal  opera- 
tors, and  other  proper  relief.'* 

A  demurrer  to  the  petition  is  filed,  based  upon  the  grounds 
that  it  does  not  state  a  cause  of  action  against  defendant,  or  that 
if  it  does,  plaintiff  has  an  adequte  remedy  at  law. 

The  demurrer  to  this  petition  will  be  overruled,  on  the  author- 
ity of  Johnson  Coal  Min.  Co.  v.  Railway,  1  N.P.(N.S.),  385. 


APPROPRIATION  FOR  HIGH  SCHOOLS  BY  TOWNSHIP  BOARDS. 

Circuit  Court  of  Hamilton  County. 

State,  ex  rel  North  Bond  Vh^lage  School  District,  v.  Mt. 

Nebo  Special  Softool  District  et  al.* 

Decided,  February  5,  1907. 

Schools — Totonship  Board  May  be  Compelled  to  Make  Appropriation  for 
High  School — Limit  of  School  Levy. 

1.  A  township  board  of  education  may,  under  Section  4009-15,  Revised 

Statutes,  which  provides  for  the  establishment  and  maintenance  of 
Joint  township  high  schools,  be  compelled  to  appropriate  its  pro- 
portionate share  of  expense  of  the  maintenance  of  such  school  from 
the  tuition  or  contingent  fund  provided  for  by  such  section;  but  it 
can  not  be  compelled  to  make  the  appropriation  from  a  levy  made 
for  a  subsequent  year. 

2.  The  levy,  under  Section  3959,  Revised  Statutes,  for  all  school  pur- 

poses, is  limited  to  twelve  mills,  and  if  the  estimate  and  certificate 
of  the  board  of  education  is  insufficient  the  remedy  is  by  applica- 
tion to  the  county  commissioners  under  Section  3969. 

^Affirmed  by  the  Supreme  Court  without  opinion,  State,  ex  rel,  v.  Mt. 
Nebo  Special  School  District,  76  Ohio  State,  637. 
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Loxiis  A.  Ireton,  W.  R,  Collins,  W,  M,  Schoenle  and  G,  T.  Poor, 
for  plaintiff. 
H,  J.  Buntin,  contra. 

GiPPEN,  J. ;  Swing,  J.,  and  Jelke,  J.,  concur. 

We  find  no  constitutional  or  other  infirmity  in  Section  4009-15, 
Revised  Statutes,  which  provides  that : 

**The  funds  for  the  maintenance  and  support  of  such  high 
school  be  provided  by  appropriation  from  the  tuition  or  con- 
tingent funds;  or  both,  of  each  district,  in  proportion  to  the 
total  valuation  of  property'  in  the  respective  districts,  the  same 
to  be  placed  in  a  separate  fund  in  the  treasury  of  the  board  of 
education  having  control  of  the  school  •  •  •  but  only  for 
the  purposes  of  maintaining  said  school." 

Hence  it  was  the  duty  of  the  board  of  education  of  the  de- 
fendant school  district,  if  it  had  sufficient  funds  in  the  treasury 
during  the  year  ending  September,  1906,  to  appropriate  from 
the  tuition  or  contingent  funds,  or  both,  its  proportionate  share 
for  the  maintenance  of  such  school ;  but  it  can  not  be  compelled 
to  appropriate  the  same  from  funds  derived  from  the  levy  made 
for  subsequent  year,  unless  it  can  be  done  without  impairing  the 
general  school  fund  or  the  efficiency  of  the  common  schools. 

The  levy  for  all  school  purposes  is  limited  by  Section  3959, 
Revised  Statutes,  to  twelve  mills  on  the  dollar  of  valuation  of 
taxable  property  of  district,  and  if  the  board  of  education  failed 
to  estimate  and  certify  a  sufficient  amount  within  the  limit, 
the  remedy  was  an  application  to  the  county  commissioners  under 
Section  3969,  Revised  Statutes. 

Upon  the  facts  in  this  case,  we  think  the  relator  not  entitled 
to  a  writ  of  mandamus,  and  the  petition  will  be  dismissed. 
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WHERE  A  LOSS  MUST  TALL  UPON  ONE  OF  TWO 

INNOCENT  PARTIES. 

Court  of  Appeals  for  Hamilton  County. 

Thomas  L.  Evans  v.  James  P.  Vauqhan  et  al. 

Decided,  March  i,  1914. 

Fromissory  Note^-Made  Payable  at  an  Attorney's  Office — Is  Paid  to 
the  Attorney  Who  Absconds — Maker  and  Payee  both  Innocent  of 
Intentional  Wrong — Determination  as  to  Whose  Carelessness  vxu 
Responsible  for  the  Loss — Agency — Evidence. 

1.  Where  a  promissory  note  is  made  payable  at  the  office  of  an  attor- 

ney and  the  maker  and  payee  never  meet  but  the  amount  of  the 
loan  was  handed  to  the  maker  by  the  attorney  in  question,  and 
for  several  years  the  maker  paid  interest  on  the  note  to  the  at- 
torney and  finally  paid  the  principal  upon  the  promise  of  the 
attorney  to  send  him  the  canceled  note,  which  was  not  done  but 
the  attorney  thereafter  absconded,  a  finding  by  a  jury  under 
proper  instructions  that  as  between  the  two  innocent  parties  the 
carelessness  of  the  payee  was  responsible  for  the  loss  will  not  be 
disturbed  by  a  reviewing  court. 

2.  In  such  a  case  it  is  not  error  to  exclude  the  answer  of  the  payee  as 

to  whether  he  authorized  the  said  attorney  to  collect  the  principal 
of  the  note. 

Overbeck,  Kattenhorn  <&  Park,  for  plaintiflE  in  error. 
G.  C.  Wilson,  contra. 

JoNES^  E.  H.,  J. ;  Jones,  0.  B.,  J.,  concurs ;  Swing,  J.,  dissents. 

The  action  in  the  court  below  was  upon  a  note  for  $700  secured 
by  a  mortgage.    The  following  is  a  copy  of  the  note  sued  upon : 

**  $700.00.  Cincinnati,  0.,  March  21st,  1905. 

*  *  Two  years  after  date  I  promise  to  pay  to  the  order  of  T.  L. 
Evans,  seven  hundred  dollars.  Payable  at  the  law  office  of  J.  E. 
Humphreys,  Gin.  0.,  value  received  with  interest  at  6  per  cent, 
per  annum  payable  semi-annually.  Privilege  given  to  pay  all  at 
end  of  one  year.  (Signed)    James  P.  Vaughan.  ' 


ft 


The  endorsements  on  this  note  showed  payment  of  interest  to 
September  21,  1910.    The  plaintiff  asked  judgment  below  for 
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the  principal  and  interest  from  September  21,  1910,  and  also 
asked  for  foreclosure  of  the  mortgage  given  to  secure  the  pay- 
ment of  this  note. 

Defendant  James  P.  Vaughan  in  his  answer  pleaded  payment. 
The  evidence  showed  that  he  had  paid  the  semi-annual  install- 
ments of  interest  ajs  they  became  due,  to  September  21,  1910,  at 
the  office  of  J.  E.  Humphreys;  that  he  had  also  paid  upon  the 
principal  the  sum  of  $300  at  the  law  office  of  J.  E.  Humphreys 
in  Cincinnati,  Ohio,  on  September  21,  1909,  and  paid  the  in- 
stallments of  interest  as  they  became  due  upon  the  remainder  of 
the  principal ;  and  that  on  November  10, 1910,  he  paid  at  the  law 
office  of  J.  E.  Humphreys  the  sum  of  $400  balance  due  on  prin- 
cipal and  also  $3  as  interest,  which,  as  he  alleged,  was  all  that 
was  then  due  upon  the  note. 

It  is  not  contended  by  Mr.  Vaughan  that  upon  any  of  these 
occasions  when  he  called  at  Mr.  Hjumphreys'  office  to  pay  interest 
or  principal,  he  saw  the  note.    On  the  other  hand,  Mr.  Evans, 
the  payee  of  the  note,  testified  that  the  note  and  mortgage  were 
in  his  possession  during  all  of  this  time.    Mr.  Vaughan  says  that 
on  November  10,  upon  which  date,  as  he  thought,  said  note  was 
fully  paid,  John  E.  Humphreys  promised  him  to  return  properly 
canceled  the  note  and  mortgage.    This  Humphreys  never  did, 
The  evidence  shows  that  shortly  thereafter  he  absconded,  having 
failed  to  account  to  Mr.  Evans  for  either  the  $300  or  the  $400 
which  were  paid  by  Mr.  Vaughan  upon  the  principal.    The  evi- 
dence shows,  however,  that  all  the  installments  of  interest,  with 
the  exception  of  the  $3  paid  on  November  10,  1910,  were  re- 
mitted to  Mr.  Evans  by  Mr.  Humphreys,  and  that  after  the  pay- 
ment of  the  $300  above  referred  to  he  continued  to  send  remit- 
tances for  interest  the  same  as  if  said  $300  had  not  been  paid, 
when  in  fact  he  was  receiving,  after  such  payment,  interest  upon 
only  $400  semi-annually.     In  other  words,  instead  of  paying  the 
sum  of  $12  as  interest  to  Mr.  Evans  after  September  21,  1909, 
which  sum  was  the  amount  actually  received  by  him,  he  sent  to 
Mr.  Evans  the  sum  of  $21  as  each  installment  of  interest  be- 
came due  and  payable,  obviously  for  the  purpose  of  concealing 
from  IVlr.  Evans  the  fact  that  he  had  ever  received  the  payment 
upon  the  principal. 
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The  action  below  was  one  for  a  personal  judgment,  and  was 
tried  by  a  jury.  The  question  presented  by  the  pleadings  and 
the  evidence  was,  which  of  two  innocent  persons  should  suffer  by 
reason  of  the  defalcation  or  embezzlement  of  this  money  by 
Humphreys. 

The  court  charged  the  jury  properly,  as  we  think,  in  a  special 
charge,  as  follows : 

''If  you  find  that  both  this  plaintiff  and  defendant  are  in- 
nocent of  any  intentional  wrong,  but  that  the  loss  in  question 
in  this  case  must  fall  upon  one  of  them,  then  I  charge  you  that 
the  one  of  them  whose  carelessness  was  responsible  for  the 
loss,  must  suffer  the  loss,  if  you  find  there  was  such  carelessness. 


>> 


The  jury  having  found  in  favor  of  the  defendants,  it  is  but 
reasonable  to  conclude  that  under  the  charge  of  the  court  to 
the  jury  they  found  that  the  plaintiff  had  been  guilty  of  care- 
lessness, which  carelessness  had  induced  the  defendant  Vaughan 
to  make  the  payments  to  Humphreys  upon  the  note.  Unless 
this  finding  is  clearly  against  the  manifest  weight  of  the  evi- 
dence and  in  the  absence  of  any  error  in  the  charge  of  the  court 
or  in  .the  admission  or  the  rejection  of  material  evidence,  it  fol- 
lows that  the  verdict  of  the  jury  can  not  be  questioned.  The 
issue  presented  by  the  pleadings  and  submitted  to  the  jury  was 
one  of  fact  to  be  determined  solely  by  the  jury  on  the  evidence  in 
the  case. 

We  have  read  the  record  in  the  case  very  carefully  in  order 
to  satisfy  ourselves  as  to  the  evidence  and  the  weight  thereof 
as  touching  the  respective  claims  of  the  parties.  We  can  not 
say,  after  this  examination,  that  the  verdict  of  the  jury  is 
wrong. 

It  is  contended  by  counsel  for  plaintiff  in  error  that  the 
question  as  to  the  position  occupied  by  Humphreys  in  this 
transaction,  viz.,  whether  in  receiving  the  sums  paid  upon 
the  principal  of  the  note  he  acted  as  the  agent  of  Evans  or  as 
the  agent  of  Vaughan,  was  one  of  law  and  should  have  been 
determined  by  the  court.  With  this  contention  we  can  not 
agree.  The  action  being  primarily  one  for  a  money  judgment 
is  triable  to  a  jury.     The  jury  was  entitled  to  hear  all  the  evi- 
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dence  material  to  the  issue,  and  all  that  would  in  any  way 
enable  them  to  decide  whether  or  not  the  defendant  had  paid 
the  note  as  claimed  in  his  defense.  It  became  a  question, 
therefore,  whether  Mr.  Vaughan  had  merely  taken  his  money  to 
Mr.  Humphreys*  office  and  left  it  there  in  the  custody  of  Mr. 
Humphreys  with  the  request,  express  or  implied,  that  it  should 
be  applied  in  payment  of  the  Evans  note,  or  whether  he  had 
paid  it  to  Mr.  Humphreys,  warranted  in  believing  from  all  the 
circumstances  that  he  represented  ISIr.  Evans  as  agent  in  the 
transaction  and  as  such  was  authorized  by  Evans  to  receive  the 
principal  and  interest. 

The  facts  in  the  case  in  addition  to  those  above  stated  are  that 
although  this  note  ran  more  than  three  years  after  it  became  due, 
the  payee  and  holder  thereof  made  no  demand  upon  ^Ir. 
Vaughan  at  any  time  for  the  payment  of  the  note  and,  so  far  as 
the  evidence  discloses,  gave  the  matter  no  attention  whatever. 
Mr.  Vaughan  and  Mr.  Evans  had  never,  seen  each  other  be- 
fore the  trial  of  this  case  in  the  court  below.  The  note  stated 
on  its  face  that  it  was  to  be  paid  '*at  the  office  of  J.  E. 
Humphreys,  Cincinnati,  Ohio."  Vaughan  was  ignorant  and  un- 
accustomed to  business  affairs.  The  law  is  well  settled  that  to 
make  a  note  payable  at  a  bank  does  not  authorize  the  maker  to 
pay  the  note  at  such  bank  and  discharge  him  therefrom  upon 
doing  so,  unless  the  bank  at  the  time  of  payment  has  the  note  in 
its  possession.  Nearly  all  blank  forms  of  promissory  notes  are 
printed  so  as  to  be  made  payable  at  some  bank  or  financial  insti- 
tution, and  little  attention  is  usually  given  by  parties  to  a  trans- 
action to  the  provisions  of  the  note  in  this  respect. 

It  seems  to  us  to  make  a  somewhat  different  situation  where 
as  in  this  case  the  words  are  inserted  in  the  note  making  it  pay- 
able at  the  private  office  of  an  attorney  at  law.  This  alone  might 
not  be  important,  but  when  it  is  borne  in  mind  that  the  evidence 
in  this  case  shows  that  Mr.  Vaughan  had  never  seen  Mr.  Evans; 
that  Mr.  Humphreys  through  an  agent,  Mr.  Morton,  was  the  one 
to  whom  he  had  applied  for  the  loan;  that  the  money  was  paid 
over  to  him  by  Mr.  Humphreys;  that  he  handed  his  note  and 
mortgage  to  Mr.  Humphreys  who  filed  the  latter  for  record ;  that 
he  paid  the  interest  for  five  years  to  Humphreys  with  the  knowl- 
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edge  and  without  any  protest  from  Eyans;  and,  although  the 
note  was  over  three  years  past  due  when  it  was  paid,  which  fact 
usually  brings  some  protest  or  notice  from  the  payee  that  he 
never  received  any  notice,  all  these  circumstances  combine  to 
induce  a  man  such  as  Vaughan  to  look  upon  Humphreys  as  the 
agent  of  Evans  for  all  purposes  of  the  transaction. 

Cases  have  been  cited  by  both  sides,  and  Counsel  for  plaintiff 
in  error  rely  upon  the  case  of  Antiock  College  v.  Carroll,  25  W. 
L.  B.,  289,  decided  by  Judge  Taft.  That  case  was  tried  to  the 
court  without  the  intervention  of  a  jury,  it  being  an  equitable 
proceeding.  It  is  needless  to  say  that  none  of  the  cases  pre- 
sented by  either  side  present  the  same  state  of  facts  as  we  find 
here.  Such  being  the  case,  we  should  not  be  justified  in  discred- 
iting the  verdict  of  the  jury  in  the  case  at  bar,  for  the  reason 
that  it  does  not  coincide  with  the  views  expressed  in  another 
case,  where  the  facts  are  not  identical,  however  able  and  dis- 
tinguished might  be  the  jurist  who  announced  the  opinion. 

Some  alleged  errors  are  pointed  out  in  the  brief  for  plaintiff^ 
in  error  in  the  admission  and  rejection  of  evidence.  One  of 
these  objections  touches  a  vital  spot  in  this  case,  and  for  that 
reason  we  shall  refer  to  it  briefly  here.  On  page  48  of  the  bill 
of  exceptions  plaintiff  was  asked  this  question : 

'*Q.  I  will  ask  you  whether  you  at  any  time  authorized  Mr. 
Humphreys  to  collect  the  principal  of  the  note  made  by  James  P. 
Vaughan  to  your  order  in  controversy  in  this  case! 


9> 


An  objection  to  this  question  was  sustained  and  the  ruling 
was  excepted  to.  The  court  very  properly  stated,  in  passing 
upon  this  objection,  that  it  was  *'what  was  said  and  done''  that 
should  be  inquired  into.  The  question,  in  the  form  in  which  it 
was  presented,  asked  the  witness  to  give  his  conclusions. 

In  order  to  bind  i\Ir.  Evans  in  this  case  by  the  payment  to 
Humphreys  it  was  not  necessary  that  any  express  authority  be 
shown  as  having  been  given  by  him  to  Humphreys,  but  authority 
might  be  implied  from  the  acts  of  the  parti?s.  Such  being  the 
case,  the  court  properly  refused  to  Allow  the  question  to  be  an- 
swered. 
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This  ruling  upon  the  evidence  involves  in  its  legal  aspect  the 
question  raised  by  an  objection  to  the  general  charge  of  the 
court.  The  court  charged  the  jury,  in  part,  as  found  on  page  57, 
as  follows : 


<  i  XT. 


Now  an  agent  may  be  one  who  has  authority  to  collect 
money,  actual  authority  to  collect  or  ostensible  authority  to 
collect  it.  Now  ostensible  authority  to  collect  money  is  shown  by 
the  intentional  acts  between  two  parties,  or  by  the  want  of  ordi- 
nary care,  causing  the  loss  to  a  third  person,  and  that  would  be 
Mr.  Vaughan  in  this  case,  to  believe  Mr.  Humphreys  had  a  right 
to  collect  this  money  on  this  note  and  mortgage.  If  you  find 
from  a  preponderance  of  the  evidence,  Mr.  Evans  either  actually 
or  ostensibly  permitted  Mr.  Humphreys  to  act  as  his  agent  in 
collecting  this  money,  that  he  did  this  intentionally  or  by  want 
of  ordinary  care,  or  by  his  own  negligence  led  Mr.  Vaughan  to 
believe  and  have  reason  to  believe  that  Mr.  Humphreys  was  his 
agent  to  collect  the  money,  then  Mr.  Evans  can  not  recover  and 
your  verdict  w^ill  be  for  defendant." 

The  law  is  correctly,  though  somewhat  imperfectly,  stated  in 
this  portion  of  the  charge.  It  is  manifest,  therefore,  that  the 
court  below  having  in  mind  the  principle  here  enunciated  re- 
fused to  permit  Mr.  Evans  to  answer  the  question  above  quoted 
as  to  w^hether  he  had  ever  authorized  IMr.  Humphreys  to  collect 
the  principal  sum  of  the  note. 

We  think  there  was  no  error  to  the  prejudice  of  the  plaintiff 
in  error  here  in  any  of  the  matters  complained  of  in  counsel's 
brief. 

The  jury,  under  proper  instructions  from  the  court  found 
that  Mr.  Vaughan  in  paying  the  money  to  Humphreys  regarded 
]\lr.  Humphreys  as  the  agent  of  the  payee  and  as  fully  author- 
ized to  receive  the  money. 

We  think  it  was  only  natural  for  a  man  of  Vaughan 's  inex- 
perience to  be  induced  so  as  to  believe  and  so  to  look  upon  Mr. 
Humphreys,  from  all  the  facts  and  circumstances  in  this  case, 
and  from  the  conduct  of  ^Ir.  Evans  himself.  His  silence  for 
five  years,  and  especially  for  the  last  three  years  when  the  note 
was  overdue,  would  naturally  tend  to  make  Vaughan  believe  that 
the  entire  matter  was  in  the  hands,  of  'Mr,  Hjumphreys  with 
whom  alone  he  had  transacted  the  business  so  far. 
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We  do  not  say  that  Yaughan  was  free  from  any  carelessness 
and  negligence.  It  was  his  duty  as  a  careful  man  to  have  held 
the  payment  of  the  principal  of  the  note  until  credit  was  given 
thereon  in  his  presence  or  until  when  final  payment  was  made 
the  note  was  surrendered  to  him,  but  it  seems  that  the  implicit 
confidence  which  Mr.  Evans  placed  in  Mr.  Humphreys,  who  was 
a  stranger  to  Yaughan,  inspired  a  feeling  of  security  and  con- 
fidence in  the  latter. 

The  jury  must  have  found,  as  before  stated,  that  of  the  two 
innocent  parties  the  negligence  of  Evans  more  directly  con- 
tributed to  the  loss,  and  that  therefore  under  the  well  settled  doc- 
trine of  law  he  must  be  made  to  suffer. 

Judgment  affirmed. 


Swing,  J.,  dissenting. 

There  is  no  evidence  in  the  case  that  shows  that  Evans  ever 
constituted  Humphreys  his  agent  to  receive  payment  of  this 
note,  and  there  is  no  evidence  that  tends  to  show  that  Evans  in 
any  way  represented  to  Yaughan  that  he  was  so  authorized,  and 
the  judgment  therefore  is  not  sustained  by  the  evidence. 
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A  CLAIM  or  AGENCY  NOT  INVOLVED  IN  A  REPRESENTATKHi 

AS  TO  BACKINC. 

Circuit  Court  of  Morrow  County. 
Citizen's  Bank  op  Cardington  v.  David  High. 

Decided,  June  25,  1903. 

Sales — Representations  that  Bank  is  Backing  a  Purchaser,  Not  a 
Representation  of  Agency. 

Representation  by  a  dealer  that  a  certain  bank  is  backing  him  id 
the  purchase  of  hay  is  not  equivalent  to  a  representation  that  h« 
is  purchasing  for  the  bank,  and  one  who  has  sold  him  hay  and 
taken  his  check  in  payment,  can  not  upon  the  dishonor  of  the 
check,  hold  the  bank  as  principal,  merely  because  the  dealer,  when 
he  shipped  the  hay,  stated  in  the  bill  of  lading  that  it  was  to 
the  order  of  the  bank  and  drew  upon  the  consignee  of  the  hay 
to  the  order  of  the  bank  for  the  purpose  of  securing  his  account 
with  it. 

Winch,  J.  (sitting  in  place  of  Donahue,  J.) ;  Voorhkes,  J., 
and  McCarthy,  J.,  concur. 

David  Iligh  brought  this  action  against  the  Citizen's  Bank 
of  Cardington,  a  corporation  under  the  banking  laws  of  Ohio, 
alleging  that  the  bank  was  indebted  to  him  in  the  sum  of  $117.17 
for  hay  sold  and  delivered  to  it.  The  answer  was  a  general 
denial. 

Verdict  and  judgment  being  for  the  plaintiff  below,  the  bank 
has  filed  its  petition  in  error,  urging  that  the  judgment  is  against 
the  \a\\  and  the  evidence  of  the  case. 

It  appears  from  the  bill  of  exceptions  that  in  June,  1898,  one 
John  11.  Pringle  bought  the  hay  in  controversy  from  David 
Iligh,  who  says  that  Pringle  represented  to  him  that  he  was 
backed  in  the  hay  business  by  the  Citizen's  Bank. 

High  says  that  Pringle  virtually  represented  himself  as  an 
agent  for  the  bank  in  the  purchase  of  the  hay,  but  Pringle  denies 
this.     The  bay  was  delivered  by  High  to  Pringle  at  Ashley,  Ohio,  . 
and   put   aboard   the   cars  there   for  shipment   to   Cincinnati. 
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Pringle  gave  High  his  check  on  the  Citizen's  Bank,  but  it  was 
never  paid.  High  says  the  cashier  of  the  bank  afterwards  prac- 
tically told  him  that  the  bank  had  bought  the  hay,  but  the  cashier 
denies  this. 

It  appears  that  the  railroad  company,  upon  receiving  the  hay, 
delivered  to  Pringle  its  bill  of  lading,  reciting  among  other 
things : 

**  Ashley,  Ohio,  June  17th,  1898.  Received  from  J.  H.  Pringle 
by  the  Cleveland,  Cincinnati,  Chicago  &  St.  Louis  Ry.  Co." 
And  the  property  is  described  below  under  *' Description  of  Ar- 
ticles: one  car  baled  hay,  20,000  lbs.  Car,  C.  C.  C.  &  St.  L.  93, 
117.  Notify  the  Union  Grain  and  Hay  Co.,  Cincinnati,  Ohio. 
Order,  Citizen's  Bank,  Cardington,  Ohio." 

Pringle  took  the  bill  of  lading  and  attached  to  it  his  draft 
as  follows: 

'*  Cardington,  Ohio,  June  17,  1901.  At  sight.  Pay  to  the 
order  of  the  Citizen 's  Bank,  seventy-five  dollars.  Value  received 
and  charge  to  account  of  J.  11.  Pringle.  To  Union  Grain  and 
Hay  Co.,  Cincinnati,  Ohio. ' ' 

There  were  several  bills  of  lading  and  several  drafts,  biit  all 
are  alike.  Pringle  delivered  the  bill  of  lading  with  the  draft 
attached  to  the  bank,  which  credited  the  amount  of  the  draft 
to  Pringle,  with  the  understanding  that  his  account  was  not  to 
be  checked  against  until  the  draft  was  paid. 

The  draft  with  bill  of  lading  attached  was  sent  by  the  bank 
for  collection  to  its  correspondent  at  Cincinnati,  but  the  same 
was  not  paid.  This  is  the  reason  the  bank  assigns  for  not  paying 
Pringle 's  check  to  High. 

To  us  this  transaction,  so  far  as  the  bank  is  concerned,  ap- 
pears  to  be  a  straight  banking  matter.  It  does  not  appear  that 
the  bank  was  buying  and  selling  hay. 

This  delivery  to  it  of  the  bill  of  lading  did  not  amount  to  a 
constructive  delivery  to  it  of  a  consignment  of  hay.  The  bill 
of  lading  was  attached  to  the  draft  as  a  direction  and  authority 
to  the  consignee  of  the  hay  at  Cincinnati' to  pay  the  bank;  and 
notice  to  the  consignee  that  it  should  pay  no  one  else  but  the 
bank.     The  words,  ** Order  Citizen's  Bank,  Cardington,  Ohio," 


434       CIRCUIT  COURT  REPORTS— NEW  SERIES. 


Bank  v.  High.  [Vol.  20  (NJl) 


directed  the  railroad  company  to  respect  any  orders  of  the  bank 
concerning  the  hay;  and  this  because  the  bank  was  backing 
Pringle  in  business  and  desired  to  be  sure  of  his  honesty  and  fair 
dealing. 

But  backing  another  man  in  his  business  does  not  mean  consti- 
tuting him  your  agent  for  business  that  you  are  carrying  on  for 
yourself.  To  give  this  construction  to  the  bank's  part  in  the 
transaction  is  to  harmonize  it  with  its  powers  as  a  bank  and  the 
common  transaction  of  banks  with  drafts. 

We  do  not  think  that  the  case  of  Ilamet  v.  Letcher,  37  Ohio 
State,  page  355,  furnishes  any  rule  to  be  followed  in  this  ease. 

In  the  Hamet  case  one  Jacob  0.  Rhoner,  representing  himself 
as  agent  of  0.  T.  Letcher  &  Co.,  buyers  and  shippers  of  hogs, 
bought  hogs  of  Ilamet,  a  farmer;  and  took  the  hogs  to  Latcher 
&  Co.,  and  sold  them  to  said  firm  as  his  own  and  got  the  money 
for  them.  When  Hamet  a]>plied  to  the  firm  for  his  pay  he  was 
told  that  they  had  paid  Rhoner. 

The  farmer  knew  that  Letcher  &  Co.  were  in  the  hog  business 
and  that  is  what  distinguishes  that  case  from  this. 

In  the  case  High  knew  that  an  incorporated  bank  can  not 
buy  and  sell  hay.  It  is  ultra  vires  for  it  to  do  so  and  he  had 
no  right  to  rely  upon  any  statements  Pringle  may  have  made 
him,  that  he  was  agent  for  the  bank. 

Again,  after  the  transaction,  he  had  no  rights  against  the  bank 
growing  out  of  any  representations  its  cashier  might  have  made 
to  him  as  to  the  bank's  being  in  the  hay  business.  Any  such  rep- 
resentations, if  they  were  made  by  the  cashier,  would  not  bind 
the  bank.  An  agent  of  a  corporation  can  not  bind  it  to  con- 
tracts beyond  the  powers  of  the  corporation  to  make.  Corpor- 
ations act  through  their  boards  of  directors;  and  no  oflSeer 
can  bind  a  bank  on  a  hay  contract,  such  contract  being 
clearly  beyond  the  ])0wers  of  the  bank  to  enter  into,  as  High 
knew,  or  should  have  known,  before  he  sold  the  hay  to  Pringle. 
We  find  the  judgment  is  against  the  law  and  evidence,  and  it  is 
therefore  reversed. 
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IttTERMINATION  AS  TO  WEIGHT  OF  THE  EVn>ENCE. 

Circuit  Court  of  Lorain  County. 

The  Cleveland  Electric  Railway  Co.  v.  Margaret  A.  Pifer. 

Decided,  October  8,  1903. 

Number  of  Witnesses  Does  Not  Determine  Weight  of  Evidence, 

A  judgment  will  not  be  set  aside  as  being  against  the  weight  of  the 
evidence  in  a  case  where  the  evidence  is  clearly  contradictory  and 
the  jury  must  believe  certain  witnesses  and  disbelieve  others, 
simply  because  it  has  believed  the  witnesses  who  were  fewer  in 
number;  this  is  so  especially  when  uncontradicted  facts  point  to- 
ward the  conclusion  reached  by  the  jury. 

Squire^  Sanders  d-  Dempsey,  J.  P.  Dawlej/  and  E,  0.  &  H.  C, 
Johnsan,  for  plaintiff  in  error. 

C.  S.  Bentley  and  Willis  Vickery,  contra. 

Winch,  J. ;  Hale,  J.,  and  ^Iarvin,  J.,  concur. 

Plaintiff  in  error  has  brought  proceedings  in  error  in  this 
court  to  reverse  a  judgment  for  $4,000  recovered  against  it  in 
the  court  below  as  damages  sustained  by  the  defendant  in  error 
by  reason  of  the  negligence  of  the  plaintiff  in  error  in  so  man- 
aging one  of  its  cars  upon  which  the  defendant  in  error  was  a 
passenger,  that,  as  she  attempted  to  alight  therefrom,  it  started 
suddenly  and  she  was  thrown  to  the  ground,  permanently  in- 
juring her  right  wrist,  spine  and  nervous  system. 

The  accident  happened  at  the  corner  of  Wilson  avenue  and 
Wilson  place  in  the  city  of  Cleveland. 

It  is  claimed  that  the  verdict  of  the  jury  upon  which  the  judg- 
ment was  rendered  was  contrary  to  the  manifest  weight  of  the 
evidence,  and  that  the  trial  judge  erred  in  his  charge  to  the  jury, 
and  in  refusing  to  charge  as  requested  by  plaintiff  in  error. 

As  to  the  weight  of  the  evidence :  The  plaintiff  below  claimed 
and  so  testified,  that  after  the  car  had  stopped  at  Wilson  place, 
and  while  she  was  attempting  to  alight  therefrom,  it  started  with 
a  sudden  jerk  and  threw  her  to  the  pavement. 
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She  was  corroborated  in  her  statement  by  Professor  Swanbeck, 
a  fellow  passenger,  who  got  off  the  ear  at  Wilson  place  just  a 
moment  before  she  was  injured. 

On  the  other  hand  the  conductor  and  three  other  passengers, 
two  of  whom  were  seated  in  the  car  and  one  standing  on  the 
rear  platform  when  the  accident  occurred,  testified  that  she 
stepped  from  the  car  before  it  came  to  a  full  stop. 

Evidently  the  jury  believed  the  plaintiff's  story.  Its  proba- 
bility is  materially  strengthened  by  the  position  she  was  in  on 
the  pavement  after  she  had  fallen  thereto. 

The  car  was  traveling  north  on  Wilson  avenue.  All  the  wit- 
nesses who  testified  on  the  subject  agree  that  she  lay  on  the 
pavement  with  her  feet  to  the  north  and  head  to  the  south.  She 
fell,  then,  in  the  direction  from  which  the  car  came.  This  would 
indicate  that  the  car  was  jerked  out  from  under  her  after  it  had 
come  to  a  stop.  Such  movement  would  pull  her  feet  out  from 
under  her  and  she  would  fall  backward.  Were  the  car  in  mo- 
tion when  she  attempted  to  alight,  the  momentum  of  the  car 
would  carry  the  upper  part  of  her  body  forward  when  her  feet 
became  stationary  by  rt^ason  of  contact  with  the  ground,  and  in 
such  case  she  would  fall  with  her  head  to  the  north.  Consider- 
ing the  probabilities  as  to  whether  the  car  was  stopped  or  in  mo- 
tion when  defendant  in  error  attempted  to  leave  the  ear,  as 
deduced  from  her  position  on  the  pavement  after  she  fell,  we 
can  not  say  that  the  jury  was  not  warranted  in  finding  the  issue 
on  this  point  in  her  favor,  notwithstanding  twice  as  many  wit- 
ness testified  in  favor  of  the  theory  of  the  railway  company  as 
testified  for  Mrs.  Pifer. 

Whether  the  jury  was  also  influenced  in  reaching  its  eonehi- 
sions  and  in  believing  or  disbelieving  many  or  few  of  the  wit- 
nesses produced  before  it  by  their  appearance  upon  the  stand 
and  manner  of  giving  testimony  we  can  not  know,  and  for  this 
reason  also,  we  are  reluctant  to  disturb  the  verdict,  notwith- 
standing the  testimony  is  conflicting. 

As  to  the  charge  and  requests  to  charge:  the  charge  substan- 
tially covered  all  the  counsel  for  the  railway  company  requestetl 
and  was  entitled  to. 
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Indeed,  the  charge  in  some  respects  was  more  favorable  to  the 
railway  company  than  it  was  entitled  to,  the  court  defining  neg- 
ligence as  the  want  of  ordinary  care  and  so  intimating  that  the 
railway  company  had  not  been  negligent  if,  under  the  circum- 
stances of  the  case,  it  had  exercised  ordinary  care,  while  the  law 
is,  that  common  carriers,  as  to  their  passengers,  are  bound  to 
exercise  the  highest  degree  of  care. 

It  is  claimed  that  the  court  erred  in  commenting  as  it  did 
upon  the  weight  to  be  given  to  the  number  of  witnesses  pro- 
duced upon  either  side.  As  before  stated,  witnesses  for  the  rail- 
way company  outnumbered  the  witnesses  for  the  passenger  two 
to  one,  and  such  benefit  as  the  railway  company  should  have 
obtained  from  this  fact,  it  claims  was  destroyed  by  the  following 
part  of  the  charge  : 

**You  are  the  sole  judges  of  the  weight  to  be  given  to  the  evi- 
dence and  of  the  credibility  to  be  given  to  the  witnesses.  You 
have  the  right  to  believe  or  disbelieve  any  witness.  The  weight 
of  the  testimony  is  not  to  be  determined  necessarily  by  the  num- 
ber of  witnesses  called  on  either  side.  The  question  remains 
for  you  to  determine  without  regard  to  the  number  of  witnesses, 
where  the  real  truth  lies.  As  you  shall  determine  this  question 
from  the  evidence  under  the  rules  given  you,  so  should  your 
verdict  be.'' 

While  some  sentences  in  this  part  of  the  charge  taken  alone 
are  open  to  criticism,  the  whole  was  not  misleading  or  preju- 
dicial. 

In  any  event,  in  this  case,  as  the  testimony  was  conflicting, 
tlie  jury  had  to  believe  some  of  the  witnesses  and  disbelieve 
some,  and  the  probabilities  of  the  case,  deduced  from  uncon- 
tradicted facts,  to  which  we  have  heretofore  called  attention, 
doubtless  influenced  the  jury  to  believe  those  witnesses,  though 
fewer  in  number  whose  story  was  in  accord  with  such  prob- 
abilities. 

We  find  no  error  complained  of  which  would  warrant  a  re- 
versal and  the  judgment  is  therefore  affirmed. 
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CONTRACT  FOR  SALE  OF  COAL  LANDS. 

Circuit  Court  of  Perry  County. 

Timothy  0  Tarbell  v.  The  Sunday  Creek  Coal  Co. 

Decided,  November,  1903. 

Specific  Performance — Absence  of  Coal  on  Two  Hundred  Acre  Tract  Xoi 
Estadlished  by  Two  Borings— Failure  to  Perfect  Title  Does  Not  De- 
feat Action  for  Specific  Performance.  ^ 

1.  In  an  action  upon  a  contract  for  the  sale  of  coal  land,  a  deM^se  that 

there  was  no  mineable  or  marketable  coal  under  plaintiff's  land  is 
not  sustained  by  evidence  that  two  borings  on  a  two-hundred  acre 
tract  failed  to  disclose  coal  in  mineable  or  marketable  quantities 
when  it  is  admitted  that  in  that  neighborhood  coal  veins  appear 
and  disappear  unexpectedly. 

2.  A  vendor  who  has  not  complied  with  the  terms  of  his  agreement  by 

making  a  good  title,  or  by  conveying  or  offering  to  convey  at  a 
stipulated  day,  may  still  obtain  a  decree  for  specific  performance 
notwithstanding  his  delay,  provided  it  is  not  intentional,  unreason- 
ably long,  or  so  injurious  to  the  vendee  that  an  enforcement  would 
be  inequitable. 

Winch,  J.  (orally,  sitting  in  place  of  Donahue,  J.) ;  Voorhees, 
J.,  and  IMcCarthy,  J.,  concur. 

The  petition  in  this  case  alleges  that  on  May  10,  1900,  the 
plaintiff  was  the  owner  in  fee  simple  of  all  the  coal  in,  on  and 
under  certain  real  estate,  described  as  two  hundred  acres  of 
land  in  Monroe  township.  Perry  county,  Ohio,  and  that  on  that 
day  he  contracted  in  writing  to  sell  the  same  to  the  defendant 
for  the  sum  of  $4,000,  $1  being  paid  at  the  time,  and  the  bal- 
ance of  $3,999,  to  be  paid  when  the  deed  should  be  delivered; 
proper  deed,  together  with  abstract  showing  title  to  be  in  fee 
simple,  free,  from  all  encumbrances,  to  be  delivered  on  demand 
on  or  before  September  1st,  1900;  that  demand  for  deed  and 
abstract  were  made  upon  him  May  23,  1900,  that  he  proceeded 
at  once  to  the  preparation  of  his  abstract  and  delivered  it ;  that 
defendant  took  possession  of  the  premises  and  exercised  owner- 
ship over  it. 
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The  petition  further  alleges  that  plaintiff  has  always  been  and 
still  is  ready  to  perform  said  contract,  and  on  January  19,  1901, 
tendered  a  deed  to  the  defendant  and  demanded  payment  of  bal- 
ance of  the  purchase  price,  which  was  refused,  wherefore  he 
prays  judgment  that  defendant  perform  said  agreement  and  pay 
plaintiff  the  sum  of  $3,999,  with  interest  from  January,  1901. 

The  answer  of  the  defendant  company  contains  nine  defenses, 
which  may  be  grouped  as  follows : 

The  first  defense  is  a  general  denial  with  a  specific  denial 
that  plaintiff  was  the  owner  in  fee  simple  of  said  property,  on 
May  10,  1900. 

The  second  and  third,  fifth,  seventh  and  ninth  defenses  aver 
that  the  defendant  could  not  in  law,  under  its  charter,  enter  into 
the  agreement  mentioned;  that  the  person  representing  the  de- 
fendant in  the  transaction,  though  its  agent,  had  no  authority  to 
bind  it  to  the  agreement;  that  said  lands  were  not  underlayed 
with  a  coal  measure  that  could  either  be  mined  or  marketed 
or  contained  any  such  coal ;  that  upon  discovering  there  was  no 
mineable  or  marketable  coal  under  said  lands,  the  defendant 
declined  to  take  said  premises ;  that  by  reason-  of  there  being  no 
such  coal  under  said  lands  the  consideration  for  the  transaction 
had  failed. 

It  will  be  noticed  that  these  five  defenses  are  based  upon  the 
claim  that  there  was  no  mineable  or  marketable  coal  under  said 
lands,  and  it  may  be  observed  that  the  burden  of  proving  such 
fact  is  upon  the  defendant. 

The  fourth  and  sixth  defenses  allege  that  plaintiff  was  not  in 
position  on  September  1st,  1900,  to  comply  with  the  terms  of 
said  agreement,  because  his  title  was  not  good  and  sufficient  as 
stipulated  therein. 

The  eighth  defense  alleges  in  substance,  that  defendant  was 
induced  to  enter  into  said  agreement  by  the  representations  of 
plaintiff  that  said  lands  contained  from  six  to  seven  feet  of 
coal ;  that  said  representations  were  false,  and  that  the  contract 
was  tainted  with  fraud. 

While  the  nine  defenses  are  separately  stated  and  numbered 
and  an  effort  has  been  made  to  group  and  classify  them,  it  is 
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proper  to  state  that  they  are  so  interwoven  and  interdependent 
that  to  support  them  all  defendant  must  prove  but  four  things: 

1st.     That  plaintiff's  title  to  the  property  was  defective. 

2d.  That  the  contract  was  superinduced  by  the  fraud  and 
misrepresentations  of  plaintiff. 

3d.  That  there  was  no  mineable  or  marketable  coal  on  the 
property. 

4th.  That  the  plaintiff  himself  failed  to  comply  with  the 
terms  of  the  contract  by  delivering  a  deed  and  abstract  within 
the  time  limited  by  the  agreement. 

A  reply  to  said  answer  denies  all  its  allegations,  except  as  to 
the  delivery  or  tender  of  deed  within  the  time  limited  by  tlie 
agreement,  as  to  which  proposition  the  plaintiff  says  that  the 
time  for  the  delivery  thereof  was  extended  by  defendant. 

« 

There  are  few  propositions  of  law  in  this  case,  and  as  to  the 
facts  it  is  sufficient,  without  commenting  on  the  evidence,  to  say 
that  we  find  therefrom  that  plaintiff's  title  is  as  alleged  by 
him,  and  no  fraud  or  misrepresentations  on  his  part  has  been 
proven.  Indeed,  at  the  hearing  counsel  for  defendant  aban- 
doned such  claim; 

Is  there  mineable  or  marketable  coal  under  plaintiff's  prop- 
erty. 

As  evidence  that  there  is  not,  defendant  submits  the  results 
of  the  drilling  of  two  holes,  one  at  the  extreme  north  and  one  at 
the  extreme  south  line  of  the  property,  perhaps  half  a  mile 
apart,  and  drilling  on  property  in  the  neighborhood,  which 
showed  too  little  coal  to  be  rained  or  marketed. 

We  can  not  say  from  this  testimony  that  this  two  hundred 
acre  farm  does  not  contain  mineable  and  marketable  coal. 
There  is  a  failure  of  proof.  At  the  hearing  counsel  for  de- 
fendant admitted  that  in  Monroe  township,  where  the  property 
in  controversy  is  situated,  there  are  faults  and  other  irregular 
geological  formations  to  such  an  extent  that  viens  of  coal  are 
present  and  disappear  most  unexpectedly  and  unaccountably. 
The  presence  or  absence  of  coal  veins,  their  extent  and  continuity 
can  only  be  determined  by  drilling.  In  view  of  ihe^e  admis- 
sions and  in  the  absence  of  any  testimony  of  experts  or  6thers 
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tending  to  show  the  geological  formation  of  the  property  in 
question,  or  the  extent  of  the  field  indicated  by  witnesses  in  this 
case,  we  can  not  determine  from  the  fact  that  two  drillings  were 
made  on  the  extreme  north  and  south  limits  of  the  farm  in  ques- 
tion, that  there  is  no  mineable  or  marketable  coal  on  the  prop- 
erty. 

We  have  gone  into  an  examination  of  this  question  as  care- 
fully as  possible,  although  not  only  the  agreement  sued  upon 
in  this  case  provides  for  no  drilling  or  tests  of  the  property, 
such  provision  in  an  original  draft  thereof  having  beenstricken 
out  because  plaintiff  refused  to  agree  to  it,  but  also  notwith- 
standing it  is  in  evidence  that  the  property  was  under  option 
to  defendant  and  its  assigns  for  six  months  previous  to  the  date 
of  the  agreement,  with  privilege  to  drill  and  test  for  coal,  which 
privilege  it  neglected  to  avail  itself  of. 

It  therefore  appears  to  us  that  the  defendant  has  failed  to 
establish  any  of  its  defenses,  which  are  based  upon  there  being 
no  mineable  or  marketable  coal  upon  the  property.  We  reach 
this  conclusion  without  any  reference  to  the  legal  merit  of  said 
defenses  had  defendant  proved  the  fact  alleged. 

It  remains  to  consider  those  defenses  which  are  based  upon  the 
claim  that  plaintiff  failed  to  deliver  a  deed  of  the  property 
and  abstract  thereof  within  the  time  limited  by  the  agreement. 

The  evidence  upon  this  subject  is  somewhat  conflicting,  but 
we  think  plaintiff  has  fairly  established  his  claim  that  time  for 
the  delivery  of  abstract  and  deed  was  extended  by  defendant, 
and  strict  compliance  on  his  part  with  this  provision  of  the 
agreement  was  waived  by  defendant. 

We  are  further  of  the  opinion  that  time  was  not  of  the  essence 
of  this  contract.  The  clause  of  the  contract  under  considera- 
tion reads  as  follows: 

**And  the  first  parties  will  deliver  said  deed  to  the  second 
party,  its  successors  or  assignees  on  demand,  on  or  before  the 
1st  day  of  September,  1900,  upon  the  payment  to  said  first  par- 
ties by  the  second  party  of  the  purchase  price  herein  stipulated." 

**  Delivery  of  deed  by  vendor.  The  doctrine  equally  applies 
to  the  purchaser  and  to  the  vendor.     A  vendor,  who  has  not 
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complied  with  the  terms  of  his  agreement  by  making  a  good 
title,  or  by  conveying  or  offering  to  convey,  at  a  stipulated  day, 
may  still  obtain  a  decree  for  specific  performance  notwith- 
standing his  delay,  provided  it  is  not  intentional,  unreasonably 
long,  or.  so  injurious  to  the  vendee  that  an  enforcement  would 
be  inequitable.  This  results  directly  from  the  operation  and 
effect  of  the  contract  in  equity,  already  described,  which  vests 
the  equitable  estate  in  the  purchaser,  so  that,  being  the  beneficial 
owner  of  the  subject-matter  from  the  time  of  concluding  the 
agreement  he  is  not  necessarily  nor  ordinarily  injured,  so  as 
to  render  an  enforcement  unjust,  by  a  delay  in  carrying  out 
the  contract  and  conveying  to  him  the  legal  estate.  If  the  ven- 
dor is  unable  to  show  a  good  title  at  the  time  prescribed  in  his 
contract,  or  even  at  the  commencement  of  his.  own  suit,  it  is 
sufficient  therefore,  if  he  perfects  it  before  the  final  hearing, 
or  the  report  on  title  made  in  the  progress  of  the  cause  by  the 
master  or  referee." 

The  preceding  citation  of  authority  is  quoted  only  from 
Pomeroy  oil  Specific  Perfomiance,  Section  376. 

See  also  Brock  et  al  v.  Uidy  et  al,  13  0.  S.,  306;  Gtbbs  v. 
Champion,  3  Ohio,  325 ;  Ilager  v.  Reed,  11  Ohio  State,  634. 

Having  found  upon  all  the  material  isisues  of  the  case  in 
favor  of  plaintiff  he  is  entitled  to  the  relief  prayed  for  in  his 
petition  and  decree  may  be  drawn  accordingly. 
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JURISDICTION  OVER  PROPERTY  NECESSARY 

GARNISHMENT. 

Circuit  Court  for  Stark  County. 

American  Sheet  &  Tin  Plate  Company  v.  J.  C.  Lewis. 

Decided,  February  Term,  1911. 

Attachment  and  Cfamishment — Domicile  of  Oarnishee  Does  Not  Oive  an 
Ohio  Court  Jurisdiction  Over  a  Debt  Owed  by  the  Oarnishee  in  An- 
other State — Possession  Within  the  State  Essential. 

A  valid  and  binding  order  of  garniBhment  can  not  be  made  against  a 
defendant  upon  a  debt  which  he  owes  In  another  state. 

Amerman  &  Quinn,  for  plaintiff  in  error. 

• 

J.  A.  Bowman,  contra. 

Powell,  J. ;  Voorhees,  J.,  and  Shields,  J.,  concur. 

This  is  a  petition  in  error  from  the  judgment  of  the  court  of 
common  pleas;  wherein  judgment  was  rendered  by  that  court 
against  plaintiff  in  error  in  favor  of  defendant  in  error. 

The  original  ease  was  before  a  justice  of  the  peace,  and  was 
brought  by  J.  C.  Lewis,  the  defendant  in  error,  to  recover  against 
the  plaintiff  in  error  as  garnishee  in  a  certain  action  in  which  J. 
C.  Lewis  was  plaintiff,  and  one  John  Laughley  was  defendant. 

This  order  was  made  and  entered  by  a  justice  of  the  peace 
also.  The  assignments  of  error  in  this  case  are  the  general  as- 
signments, that  the  judgment  is  against  the  law  and  the  evidence ; 
that  the  court  erred  in  overruling  the  motion  of  plaintiff  in  error 
for  new  trial,  and  that  the  judgment  was  given  in  favor  of  de- 
fendant when  it  should  have  been  given  for  plaintiff  in  error. 

The  question  raised  and  presented  for  adjudication  here,  is 
the  question  whether  or  not  a  valid  and  binding  order  can  be 
made  in  an  attachment  proceeding  against  a  garnishee  when  the 
answer  of  the  garnishee  discloses  that  the  property  sought  to  be 
attached — in  this  case  a  debt  due — was  situated  in  another  state 
than  the  state  of  Ohio,  or  beyond  the  territorial  jurisdiction  of 
the  court  making  such  order. 
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It  appears  that  the  plaintiff  in  error  is  a  foreign  corporation, 
incorporated  under  the  laws  of  Pennsylvania  with  its  principal 
office  in  the  city  of  Pittsburgh,  but  with  branch  offices  at  Chester, 
West  Virginia,  and  at  Canton,  Ohio. 

J.  C.  Lewis  became  the  owner  of  the  claim  against  John  Laugh- 
ley,  at  Chester,  West  Virginia,  both  men  residing  at  that  place  at 
that  time.  The  petition  and  the  agreed  statement  of  facts  dis- 
close the  facts  as  I  now  state  them.  Lewis  left  West  Virginia 
and  came  to  Canton,  Ohio,  and  brought  suit  against  Laughley 
before  a  justice  of  the  peace,  and  by  proper  proceedings  had  an 
order  of  attachment  issued  against  the  American  Sheet  &  Tin 
Plate  Company,  which  answered  that  it  was  indebted  to  Laugh- 
ley  for  wages  in  the  sum  of  $11.85,  and  $4  costs  of  suit,  and  an 
order  was  made  against  the  plaintiff  in  error,  the  American  Sheet 
&  Tin  Plate  Company,  that  it  pay  this  amount  of  money  to  the 
plaintiff  in  that  case,  J.  C.  Lewis. 

The  garnishee  refused  to  make  the  payment  as  ordered;  and 
it  is  well  settled  in  Ohio  that  an  order  against  a  garnisfhee  is 
invalid  as  a  judgment  because  he  has  not  had  his  day  in  court; 
but  upon  that  order  suit  may  be  brought,  and  that  is  the  case 
here.  Suit  w^as  brought  then  by  said  J.  C.  Lewis  against  the 
American  Sheet  &  Tin  Plate  Company  on  the  order  as  above  men- 
tioned. The  evidence  discloses  that  this  debt  still  exists;  this 
plaintiff  in  error  still  has  money  in  its  hands  due  to  the  said 
Laughley ;  liis  contract  was  made  with  the  plaintiff  in  error  in 
West  Virginia,  and  the  debt  is  due  in  West  Virginia. 

Can  any  of  the  courts  of  Ohio  make  a  valid  order  against  a 
garnishee  in  such  circumstances?  Now  we  think  not  if  it  is 
property  that  is  sought  to  be  reached,  and  that  is  so  deter- 
mined by  62  0.  S.,  at  page  543.     The  court  there  says: 

^'Our  statutes  regulating  attachment  and  garnishment  (Sec- 
tion 5522.  R.  S.),  do  not  give  to  courts  issuing  such  process  jur- 
isdiction over  property  of  the  defendant  situated  wholly  beyond 
the  borders  of  the  state,  nor  power  to  require  a  garnishee  having 
property  of  the  defendant  in  his  possession  without  the  state 
to  surrender  the  same  into  the  custody  of  the  court,  and  an  order 
on  the  garnishee  requiring  such  act  is  without  legal  eflfect." 
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The  court  in  its  opinion  on  page  560,  quoted  from  the  8tb 
American  &  English  Encyclopedia  of  Law,  as  follows : 

*'To  charge  a  garnishee  for  prqperty  of  defendant',  it  is  ab- 
solutely essential  that  at  the  time  of  service  of  process  he  should 
have  it  in  his  possession  and  within  the  state." 

And  the  court  further  says,  quoting  from  the  same  author- 
ity at  page  1255,  **The  domicile  of  the  garnishee  does  not  give 
the  courts  of  the  state  jurisdiction  over  the  debt  he  owes  to  a 
party  in  another  state,  and  is  not  sufficient  to  sustain  an  action 
in  rem'*  (and  that  is  ivhat  an  action  in  attachment  always  is). 
"This  is  not  determined  by  his  domicile,  but  by  the  situs  of  the 
property  which  he  holds. ' ' 

We  find  also  in  8  N.  P.  a  case  cited,  by  the  Superior  Court  of 
Cincinnati,  the  following,  to  be  found  on  page  350 : 

'  *  A  person  can  not  be  subjected  to  garnishment  by  the  statutes 
of  the  state  in  which  he  may  be,  differing  from  that  of  his  domi- 
cile, unless  he  has  property  of  the  debtor  in  his  possession  or 
owes  a  debt  payable  in  such  state." 

Second.    The  domicile  of  the  creditor  is  the  situs  of  the  debt. 

Third.  A  debt  due  and  payable  outside  of  the  state  that  is 
due  from  one  non-resident  corporation  to  another  non-resident 
corporation,  is  not  subject  to  process  of  attachment  and  garnish- 
ment issued  by  the  courts  of  such  state  of  which  they  are  not 
residents. 

Now  we  think  that  applies  to  this  case.  Plaintiff  in  error  is 
not  a  resident  of  the  state  of  Ohio;  the  debt  it  owed  is  to  a  resi- 
dent of  West  Virginia,  although  that  is  not  exactly  this  case, 
because  he  is  an  individual  and  not  a  non-resident  corporation, 
as  in  the  case  cited. 

We  think  this  plaintiff  in  error  is  not  subject  to  garnishment 
in  the  court  of  Ohio  for  a  debt  it  owes  in  West  Virginia,  and 
while  the  court  below,  we  think,  obtained  jurisdiction  over  de- 
fendant Laughley  by  his  entering  appearance  here,  yet  it  did 
not  obtain  jurisdiction  over  the  subject-matter,  so  as  to  make 
a  valid  and  binding  order  upon  the  garnishee. 
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For  this  reason,  the  judgment  of  the  court  of  common  pleas 
is  reversed  and  the  cause  remanded  for  further  action  in  the 
court  below.    Exceptions  noted. 


RIGHT  OF  SET-OFF  NOT  DEFEATED  BY  ASSIGNMENT 

OF  JUDGMENT. 

Circuit  Court  of  Cuyahoga  County. 
Carl  J.  IIaker  v.  John  Serhant  and  Berkley  Peabce. 

Decided,  January,  1904. 

Exemptions — Set-off — Exemptions  a  Personal  Privilege — Riffht  of  Set 
Off  Not  Defeated  hy  Assignment  of  Judgment, 

1.  The  assignment  of  a  Judgment  does  not  defeat  the  right  of  set-off. 

2.  The  right  to  exemptions  is  personal  and  can  not  be  transferred  to 

the  assignee  of  a  Judgment  against  which  the  right  to  a  set-off  oi- 
ls ted. 

Winch,  J. ;  Hale,  J.,  and  Marvin,  J.,  concur. 

Plaintiff  in  error  brought  this  action  in  the  court  of  common 
pleas  against  the  defendants  in  error  alleging  that  on  February 
1,  1900,  defendant,  John  Serhant,  recovered  a  judgment  for 
$19.08  against  the  plaintiff;  that  on  February  6,  1900,  plaintiff 
recovered  a  judgment  for  $25  against  defendant,  John  Serhant; 
that  on  February  8,  1900,  defendant,  John  Serhant,  assigned  his 
judgment  to  defendant,  Berkley  Pearce;  that  John  Serhant  is 
insolvent.  The  prayer  of  the  petition  is  that  so  much  of  the 
last  judgment  as  may  be  necessary  be  set  off  against  the  first 
judgment  and  for  equitable  relief. 

The  defendants  answering,  admit  all  the  allegations  of  the 
petition  but  allege  tliat  at  the  time  John  Serhant  assigned  his 
judgment  to  Berkley  Pearce  the  former  was  the  head  of  a  fam- 
ily and  entitled,  under  the  laws  of  Ohio,  to  hold  said  judgment 
as  part  of  his  exemptions. 

To  this*  answer  a  demurrer  was  interposed  and  the  demurrer 
being  overruled,   judgment    was  entered   against  the   plaintiff 
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and  he  has  filed  his  petition  in  error  in  this  court  to  reverse  the 
said  judgment. 

Authority  for  bringing  this  action,  if  not  found  in  the  stat- 
utes, is  contained  in  the  case  of  Barhour  v.  The  Batik,  50  0.  S., 
91.  Plaintiff  is  not  deprived  of  his  right  to  set  off  his  judgment 
against  John  Serhant  by  the  assignment  to  Berkley  Pearce. 
Section  5073,  Revised  Statutes. 

Had  the  assignment  not  been  made,  there  is  authority  for 
the  claim  of  counsel  for  defendants  that  a  set-off  will  not  be 
ordered  against  a  judgment  which  a  debtor  is  entitled  to  hold 
as  property  exempt  from  execution  {Diehl  v.  Friester,  87  O.  S., 
473).  This  proposition,  however,  was  not  the  precise  point 
before  the  court  in  the  latter  case.  Judge  Okey  in  referring  to 
such  holdings  cites  the  following  cases:  Duff  v.  Wells,  7  Heis- 
kell  (54  Tenn.),  17;  Wilson  v.  McElroy,  32  Pa  St.,  82;  Beck- 
man  v.  Manlove,  18  Cal.,  388;  and  Citrlee  v.  Thomas,  74  N.  C, 
51. 

The  first  three  cases  cited  by  Judge  Okey  involved  attempts 
on  the  part  of  judgment  creditors  to  circumvent  the  exemption 
laws  by  seizing  property  of  their  debtors,  and  then  suffering 
judgments  therefor  to  be  rendered  against  themselves,  which 
they  asked  to  be  set  off  against  their  own  claims.  The  last  case, 
Curlee  v.  Thomas,  74  N.  C,  51,  involved  a  similar  fraud.  There 
are  no  such  circumstances  in  this  case. 

The  North  Carolina  case,  without  being  overruled,  is  •  fol- 
lowed by  the  case  of  Lane  v.  Hichardson,  104  N.  C,  642,  where 
it  was  held  that  as  far  as  personal  property  was  concerned,  the 
right  of  exemption  is  personal  to  the  debtor,  and  it  loses  its 
quality  of  exemption  as  soon  as  it  is  transferred.  This  case  sets 
forth  the  rule  to  be  followed  in  a  case  like  the  one  at  bar,  and  is 
the  rule  in  Ohio. 

*' While  the  exemptions  in  favor  of  debtors  are,  by  statute, 
tendered  and  extended  to  all  alike  who  fall  within  the  provision 
of  it,  yet  no  rule  is  better  settled  than  this :  that  these  statutory 
rights  in  cases  where  the  exemption  depends  upon  selection  or  de- 
mand, as  in  cases  like  this,  may  be  waived  in  terms,  or  impliedly, 
by  failing  to  assert  the  right  or  make  the  demand  at  the  proper 
time,  and  the  right  can  not  be  negotiated  or  transferred. 
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**The  general  right  is  statutorj',  the  particular  right  is  strictly 
personal  and  in  practice  becomes  simply  a  personal  privilege, 
to  be  asserted  or  not  at  the  will  of  the  person  in  whose  favor  the 
right  exists/'     Conley  v.  Chilcote,  25  O.  S.,  320. 

John  Serhant's  right  of  exemption  depended  upon  selection 
or  demand  which  he  failed  to  make  before  assigning  the  judg- 
ment; it  was  thereby  waived.  He  now  has  no  interest  in  the 
judgment  and  therefore  can  claim  no  rights  of  exemption  or 
otherwise  in  it.  lie  could  not  transfer  his  right  of  exemption 
to  Pearce,  and  Pearce  can  therefore  assert  no  right  of  exemption. 
Neither  does  the  assignment  of  the  judgment  defeat  the  right  to 
set-off.     Section  5073,  Revised  Statutes. 

The  demurrer  should  have  been  sustained  and  for  error  in 
overruling  it  the  judgment  is  reversed. 


APPEAL  IN  ALIMONY  CASE  WITHOUT  BOND. 

Circuit  Court  of  Cuyahoga  County. 

MiNEDA  E.  Colby  v.  II.  II.  Colby  et  al. 

Decided,  January,  1904. 

Appeals — Alimony — Wife  May  Appeal  Cause  for  Alimony  Without 
Giving  Bond, 

An  action  wherein  a  wife  has  sought  alimony  and  a  decree  subjecting 
property  of  the  husband  in  the  hands  of  third  parties  to  the  pay- 
ment of  the  alimony,  may  be  appealed  without  the  giving  of  an  ap- 
peal bond. 

WiNcii,  J.;  Hale,  J.,  and  ^Iarvin,  J.,  concur. 

Plaintiff  brought  an  action  in  the  common  pleas  court  against 
her  husband  and  his  daughter  praying  for  an  allowance  of  ali- 
mony and  that  property  in  the  hands  of  the  daughter  be  charged 
with  the  payment  of  said  alimony  as  the  property  of  her  hus- 
l)and. 

Upon  the  hearing  the  court  awarded  alimony  to  be  paid  weekly 
by  the  husband,  but  on  the  issues  joined  with  the  daughter, 
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found  in  favor  of  the  daughter.  Plaintiff  duly  filed  notice  of 
appeal  but  no  appeal  bond,  and  the  matter  is  now  before  this 
court  on  a  motion  by  the  daughter  to  dismiss  the  appeal  as  to 
her  because  no  appeal  bond  has  been  given. 

Whatever  doubt  formerly  may  have  existed  as  to  the  prac- 
tice of  joining  in  a  suit  for  alimony  a  cause  of  action  against 
a  third  person,  charging  the  latter  with  the  possession  of  prop- 
erty out  of  which  alimony  is  sought  (Laughery  v.  Laughery,  15 
0.,  404),  such  procedure  is  now  authorized  by  Section  5701, 
Revised  Statutes,  found  in  the  chapter  on  divorce  and  alimony. 

It  is  not  doubted  that  all  the  issues  in  this  case  were  appeal- 
able, as  none  of  the  parties  were  entitled  to  a  jury  on  any  quev 
tion  involved  (Section  5226,  Revised  Statutes).  The  general 
statute  on  perfecting  appeals  (Section  5227)  provides  that  the 
party  desiring  to  appeal  shall  file  an  undertaking  within  thirty 
days  after  the  entering  of  the  judgment  appealed  from.  The 
require-ment  of  a  bond  is  waived  by  several  sections  of  the  stat- 
utes. A  party  in  any  trust  capacity  or  a  county  treasurer  under 
certain,  circumstances,  is  not  reciuired  to  give  bond  (Section 
5226).  A  party  in  a  fiduciary  capacity,  in  which  he  has  given 
bond  wthin  the  state,  for  the  faithful  discharge  of  his  duties, 
who  appeals  in  the  interest  of  his  trust,  need  not  give  bond. 
Section  6408. 

So  we  find  in  the  chapter  on  divorce  and  alimony  that  by  Sec- 
tion 5706  appeals  from  judgments  or  orders  under  said  judg- 
ment are  limited  to  certain  cases,  among  them  a  final  judgment 
or  order  refusing  alimony.  There  was  such  final  order  in  this 
case,  granting  alimony  and  refusing  to  charge  it  upon  property 
in  possession  of  the  daughter.  Counsel  for  the  daughter  say 
that  the  order  as  to  her  was  not  under  this  chapter,  but  under 
the  general  equitable  powers  of  the  court  or  under  sections  of  the 
statutes  found  in  other  chapters,  citing  Sections  4198,  6343  and 
7080.  We  are  inclined  to  believe  counsel  is  wrong  in  this  claim, 
but  it  is  unnecessary  to  rule  upon  it.  The  last  clause  of  Section 
5706  stands  by  itself  and  reads  as  follows:  **and  when  an  ap- 
peal is  taken  by  the  wife,  she  shall  not  be  required  to  give 
bond.'*    The  wife  can  not  appeal  part  of  her  cause  without 
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appealing  all  the  issues  in  it  {Branch  v.  Dick,  14  O.  S.,  551,  557; 
Wright  v.  Western  Union  Telegraph  Company,  4  C.  C,  375). 
Nor  was  there  any  effort  made  in  this  ease  to  appeal  this  case 
as  to  part  of  the  issues;  the  notice  of  appeals  reads:  *'Now 
comes  plaintiff  and  gives  notice  of  her  intention  to  appeal  this 
case  to  the  circuit  court/'  etc.  No  question  is  raised  as  to  her 
right  to  appeal  the  alimony  part  of  her  case,  without  giving 
bond.  By  appealing  it  all  she  brought  up  the  whole  case- 
Should  the  motion  of  the  daughter  be  granted,  only  part  of  the 
ease  would  be  here  on  appeal,  necessitating  its  dismissal  under 
the  authorities  cited.  We  do  not  think  the  right  of  the  wife 
to  appeal  without  bond  should  be  thus  nullified.  It  is  one  of 
the  beneficent  provisions  of  the  law  in  harmony  with  other 
provisions  which  favor  her  on  account  of  her  necessities. 
The  motion  is  overruled. 


.  V£RD1CT  CONTRARY  TO  ALL  THE  EVIDENCE. 

Circuit  Court  of  Cuyahoga  County. 

AV.  W.  jNIcGill  v.  John  A.  Weber. 

Decided,  January  16,  1905. 

Trials — Comproviise   Verdict   f^ct  Aside. 

VVliere  the  jury  returns  a  verdict  which  is  contrary  to  the  evidence  in- 
troduced by  both  plaintiff  and  defendant  it  will  be  set  aside. 

Walter  C.  Ong,  for  plaintiflF  in  error. 
Higley  &  Maurcr,  contra. 

Winch,  J.;  TIale.  J.,  and  ]Marvin.  eT.,  concur. 

The  plaintiff  in  error  brought  an  action  in  the  common  pleas 
court  against  defendant  in  error  to  recover  under  the  statute 
money  claimed  to  have  boon  lost  at  gamblinj?:  he  recovered  a 
verdict  upon  which  judgniont  was  entered  for  $50,  which  he  asks 
U9  to  set  aside  as  against  tin*  weight  of  the  evidence.     We  have 
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read  all  the  evidence  in  the  ease,  and  if  we  are  to  believe  plaint- 
iff's witnesses,  he  should  have  recovered  several  hundred  dol- 
lars; if  we  are  to  believe  defendant's  witnesses,  there  should  have 
been  a  verdict  for  defendant,  as  he  claims  plaintiff  was  in- 
debted to  him  in  the  sum  of  $50;  there  is  no  middle  ground. 
Such  being  the  case,  it  is  apparent  that  the  jury  absolutely  dis- 
regarded the  evidence  in  arriving  at  its  conclusion.  Whether 
there  was  a  **  guessing  match''  in  the  jury -room,  as  claimed  by 
counsel  for  plaintiff  in  error,  we  do  not  know :  but  it  is  apparent 
that  the  verdict  is  not  sustained  by  the  evidence  and  for  that 
reason  it  is  set  aside. 
Judgment  reversed. 


ATTACHMENT  ON  A  CLAIM  rOR  NECESSARIES. 

Circuit  Court  of  Cuyahoga  County. 

Marie  Corbett  v.   A.  Goldwender. 

Decided,  January  16,  1905. 

Attachment — Property  Other  than  Personal  Earnings  May  he  Attached 
on  Claim  for  Necessaries. 

Property  other  than  the  personal  earnings  of  debtor  may  be  attached 
where  the  claim  upon  which  Judgment  is  asked  is  for  necessaries. 

Winch,  J. ;  Hale,  J.,  and  ^Iarvin^  J.,  concur. 

Action  was  brought  by  defendant  in  error  against  plaintiff 
in  error,  before  a  justice  of  the  peace  to  recover  ''the  sum  of 
$58  for  necessities  furnished,  to-wit,  necessary  clothing  and 
wearing  apparel/'  and  upon  the  plaintiff's  aflRdavit  the  justice 
issued  an  order  of  attachment  which  was  levied  upon  property 
of  the  defendant,  including  certain  wearing  apparel,  but  no  part 
of  the  defendant's  personal  earnings  were  taken  or  garnisheed 
in  said  proceedings.  ^lotion  by  the  defendant  to  dissolve  the 
attachment  being  overruled,  defendant  appealed  said  motion  to 
the  common  pleas  court,  where  it  was  heard  and  again  over- 
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ruled;  the  court,  however,  released  the  attached  wearing  ap- 
parel, holding  that  it  was  exempt  from  attachment 

By  proper  proceedings  the  case  is  properly  before  this  court 
on  error,  and  the  sole  question  submitted  for  oiir  consideration 
is  whether,  in  an  action  for  necessaries,  where  an  attachment  has 
been  issued  on  the  sole  ground  that  the  claim  on  which  judgment 
is  sought  is  for  necessaries,  property  other  than  the  personal 
earnings  of  the  debtor  can  be  attached?  We  answer  this  ques- 
tion in  the  affirmative.  The  trial  court  having  come  to  the  same 
conclusion,  the  judgment  is  affirmed. 


VALIDITY  or  STATUTE  PROVIDING  FOR  ATTACHMENT  Ot 

DEBTOR'S  PERSONAL  EARNINGS. 

Circuit  Court  of  Cuyahoga  County. 
A.  C.  Wicox  V.  K.  B.  Company. 

Decided,  January  16,  1905. 

Attachment — Constitutional  Law — Lair  Permitting  Attachment  of  Per- 
sonal Earnings  Constitutional. 

The  law  permitting  the  attachment  of  10  per  cent,  of  a  debtor's  per- 
sonal earnings,  where  a  claim  is  for  necessaries,  does  not  create  a 
favored  class  and  is  constitutional. 

A,  V.  Taylor,  for  plaintiff  in  error. 
W,  P.  Dunlap,  contra. 

Winch,  J. ;  ITale,  J.,  and  IVrARViN,  J.,  concur. 

Defendant  in  error  having  bronght  an  action  before  a  justice 
of  the  peace  against  plaintiff  in  error,  to  recover  for  necessari<*s, 
an  order  of  attachment  was  issued  and  thereupon  the  defendant 
in  said  action  moved  to  discharge  the  attachment.  This  motion 
being  overruled  an  appeal  was  taken  to  the  common  pleas  court 
where  the  motion  was  again  overruled,  to  which  ruling  plaintiff 
in  error  excepted  find  brought  the  matter  here  on  error. 

But  two  reasons  were  urged  at  the  hearing  in  this  court,  why 
the  judgment  of  the  conimon  pleas  court  should  be  reversed. 
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First,  That  the  order  of  attachment  herein  is  void  for  want 
of  due  execution  and  return.  .  That  the  return  of  the  constable 
on  the  order  of  attachment  is  not  according  to  law,  is  apparent, 
but  the  garnishee  had  actual  notice  and  answered.  We  think 
this  cures  the  informality  in  service. 

Second.  That  the  statutes  under  which  the  attachment  pro- 
ceeding was  brought  are  unconstitutional,  in  making  the  mere 
fact  that  the  claim  on  which  judorment  is  sought  is  for  neces- 
saries a  ground  of  attachment,  and  in  such  cases  exempting  only 
ninety  per  cent,  of  the  debtor's  personal  earnings,  while  in  other 
cases  all  his  earnings  for  the  three  months  are  exempt,  if  re- 
quired for  the  support  of  the  debtor's  family. 

It  is  said  that  these  provisions  with  regard  to  actions  for  nec- 
essaries create  a  favored  class,  who  alone  may  take  advantage  of 
the  statute,  namely,  those  who  furnish  necessaries. 

We  do  not  think  so.  The  Legislature  has  seen  fit  to  define  cer- 
tain rights  and  remedies  in  a  certain  class  of  cases;  it  has  not 
created  classes  of  persons  upon  whom  the  laws  operate  without 
uniformity. 

Believing  such  legislation  is  not  inhibited  by  the  Constitution, 
the  judgment  is  affirmed. 


PROSECUTION  FOIL  KEEPING  OPEN  ON  SUNDAY  A  PLACE 

WHERE  INTOXICATING  LIQUORS  ARE 

COMMONLY  SOLD. 

Circuit  Court  of  Cuyahoga  County. 
Village  of  Euclid  v.  Tiieodore  Bramley. 

Decided,  January  26,  1905. 

Municipal  Ordinances — Intoxicating  Liquors — Municipal  Ordinances  Not 
Judicially  Noticed — Municipal  Ordinance  Must  Conform  to  Au- 
thority Granted  hy  State  Laws. 

1.  Courts  other  than  municipal  tribunals  will  not  take  Judicial  notice 
of  municipal  ordinances. 
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2.  Municipal  ordinances  can  only  be  passed  in  conformity  with  the 
power  granted  by  the  State  Legislature,  and  when  the  Legislature 
has  conferred  authority  to  pass  ordinances  regulating  the  sale  of 
intoxicating  liquors  as  a  '^beverage"  and  to  "regulate  ale,  beer  and 
porter  houses  and  shops/'  courts  can  not  presume  the  existence 
of  a  valid  ordinance  enacted  under  those  statutes,  where  the  affi- 
davit upon  which  an  arrest  and  prosecution  is  based  only  charges 
that  the  accused  allowed  to  remain  open  on  Sunday  his  place  of 
business  where  upon  other  days  intoxicating  liquors  were  com- 
monly sold,  without  charging  that  they  were  sold  as  a  "beverage" 
or  that  the  place  was  an  "ale,  beer,  or  porter  house  or  shop." 

Winch,  J. ;  Hale,  J.,  and  ^Iarvin,  J.,  concur. 

Defendant  in  error  was  arrested  under  an  affidavit  which 
charged : 

'*0n  or  about  the  12th  day  of  June,  A.  D.  1904,  at  the  vil- 
lage of  Euclid  in  said  county  and  state,  one  Theodore  Bramley 
did  on  the  first  day  of  the  week,  commonly  called  Sunday,  allow 
to  remain  open  his  place  where  upon  other  days  intoxicating 
liquors  are  commonly  sold,  contrary  to  the  form  of  the  ordi- 
nance in  such  cases  made  and  provided. 


>9 


The  accused  was  taken  before  the  mayor  of  the  village  of 
Euclid,  pleaded  guilty,  was  sentenced  to  pay  a  fine  of  $100  and 
costs  and  then  moved  in  arrest  of  judgment,  claiming: 

1st.  The  facts  set  out  in  the  affidavit  do  not  constitute  an 
offense  against  the  ordinance  of  the  village  of  Euclid,  nor  against 
the  statutes  of  the  state  of  Ohio. 

2d.  The  ordinance  upon  which  said  prosecution  is  predi- 
cated is  unconstitutional  and  void. 

This  motion  was  overruled,  defendant  excepted  and  applied 
to  the  common  pleas  court  for  leave  to  file  a  petition  in  error  in 
said  court,  which  was  granted. 

Thereupon  said  defendant  filed  his  petition  in  error  in  the 
common  pleas  court,  accompanied  by  a  transcript  of  the  docket 
entries  made  by  the  mayor.  There  was  no  bill  of  exceptions 
showing  the  ordinance  which  was  necessarily  before  the  mayor 
for  his  consideration  upon  the  motion  in  arrest  of  judgment. 

The  common  pleas  court  heard  the  case  on  error  and  reversed 
it,  holding  the  affidavit  insufficient   for  lack  of  the  negative 
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averments  that  the  place  was  not  a  drug  store  or  the  accused  si 
druggist,  as  provided  in  Section  4364-20c,  Revised  Statutes. 

Thereupon  the  village  of  Euclid  brought  the  case  here  on 
error,  where  the  first  question  raised  is  the  jurisdiction  of  this 
court  to  review  a  judgment  of  the  common  pleas  court  reversing 
a  conviction  for  violation  of  a  municipal  ordinance  on  pro- 
ceedings before  a  magistrate. 

We  think  there  can  be  no  doubt  of  the  jurisdiction  of  this 
court  in  such  cases.     Village  of  Shelby  v.  Boenan,  40  0.  S.,  253. 

Being  of  opinion  that  neither  this  court  nor  the  common  pleas 
court  can  take  judicial  notice  of  municipal  ordinances,  and 
th^re  being  before  the  common  pleas  court  no  transcript  of  the 
ordinance  under  which  the  accused  was  convicted,  the  next  ques- 
tion arising  is:  Had  the  common  pleas  court  or  had  this  court 
a  right  to  presume  the  existence  of  a  valid  ordinance  warranting 
an  affidavit  and  charge  that  defendant  **on  the  first  day  of  the 
week,  commonly  called  Sunday,  allowed  to  remain  open  his 
place  where  upon  other  days  intoxicating  liquors  are  commonly 
sold?'' 

If  the  Legislature  has  delegated  to  municipal  corporations 
authority  to  pass  an  ordinance  regulating  places  **  where  intoxi- 
cating liquors  are  commonly  sold,'*  then  we  must  presume  that 
there  was  a  valid  ordinance  back  of  this  affidavit.  But  what 
powei's  in  this  respect  have  been  delegated  to  municipal  corpora- 
tions? Section  1536-100,  Revised  Statutes,  among  other  things 
provides : 

**A11  municipal  corporations  shall  have  the  following  general 
powers  and  council  may  provide  by  ordinance  or  resolution  for 
the  exercise  and  enforcement  of  the  same.     •     •     • 

'  *  5.  To  regulate,  ale,  beer,  porter  houses  and  shops,  and  the 
sale  of  intoxicating  liquors  as  a  beverage,  but  nothing  in  this 
act  shall  be  construed  to  amend,  repeal  or  in  any  way  affect  the 
provisions  of  an  act  entitled,  'An  act  to  amend  Section  4364-20 
of  the  Revised  Statutes  of  Ohio,  and  to  supplement  said  section 
by  enacting  supplementary  Sections  4364-20a,  etc.,  passed  April 
3,  1902  (95  0.  L.,  87) 
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Had  the  affidavit  charged  defendant  with  keeping  open  on 
Sunday  a  place  where  ale,  beer,  or  porter  were  commonly  sold. 
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or  where  intoxicating  liquors  were  sold  as  a  beverage,  we  migjit 
presume  there  was  back  of  it  a  valid  ordinance  making  such  act 
punishable.  There  is  no  allegation  in  the  affidavit  from  which 
can  be  gathered  the  conclusion  that  defendant's  place  was  an 
ale,  beer,  or  porter  house  or  shop,  or  that  in  it  he  sold  intoxica- 
ting liquors  as  a  beverage. 
So  in  Section  4364-20.  Revised  Statutes,  it  is  provided : 

**And  any  municipal  corporation  shall  have  full  power  to 
regulate  the  selling,  furnishiilg  or  giving  away  of  intoxicatiBg 
liquors  as  a  beverage,  and  places  where  intoxicating  liquors  are 
sold,  furnished  or  given  away  as  a  'beverage/  except  as  pro- 
vided for  in  Section  4364-20  of  this  act. ' ' 

Section  4364-20c  refers  to  the  selling  of  intoxicating  liquors 
at  retail  by  a  regular  druggist. 

Any  ordinance  passed  under  authority  of  Section  4364-20, 
must  designate  the  place  as  one  where  intoxicating  liquors  are 
sold  as  a  beverage.  It  follows  that  an  affidavit  which  does  not 
charge  the  place  as  one  in  which  intoxicating  liquors  were  sold 
as  a  beverage,  can  not  be  presumed  to  have  back  of  it  an  ordi- 
nance passed  under  authority  of  the  statute  last  cited. 

Being  of  opinion  that  the  village  of  Euclid  had  no  power  to 
make  it  an  offense  to  keep  open  on  Sunday  a  place  in  which  in- 
toxicating liquors  are  commonly  sold  on  other  days,  it  follows 
that  the  common  pleas  court  was  right  in  reversing  the  judg- 
ment of  the  mayor's  court. 

To  entertain  any  presumption  in  favor  of  the  existence  of  a 
\alid  ordinance  defining  an  offense  and  providing  penalty  there- 
for, has  been  criticized  as,  in  a  sense,  a  departure  from  the  rule 
frequently  announced  by  this  court  that  it  will  not  take  judicial 
notice  of  municipal  ordinances.  But  it  is  not,  in  fact,  any  ex- 
ception to  said  rule,  where  error  is  alleged  by  one  convicted  be- 
fore the  mayor  or  magistrate.  Being  plaintiff  in  error,  he  must 
file  a  bill  of  exceptions  setting  forth  the  ordinance,  so  that  it 
may  come  before  the  reviewing  court.  His  own  neglect  to 
bring  the  ordinance  into  the  record  does  not  entitle  him  to  a 
reversal;  rather  the  judgment  should  be  affirmed  because  no 
error  is  shown. 
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But  when  in  such  ease  the  plaintiff  in  error  from  the  mayor's 
court  calls  attention  to  the  state  law,  shows  that  the  state  law 
gives  no  authority  to  the  municipality  to  pass  any  ordinance 
making  it  an  offense  to  do  what  is  charged  in  the  affidavit,  we 
have  considered  the  case  with  reference  to  the  statutes  and  de- 
cided accordingly,  as  we  did  in  the  case  of  Lewis  v.  Collinwood. 
Lewis  was  charged  with  having  a  gambling  device  in  his  posses- 
sion, and  we  held  that  we  would  not  presume  an  ordinance  mak- 
ing a  mere  possession  of  a  gambling  device  an  offense,  the  stat- 
ute only  authorizing  an  ordinance  to  prevent  gambling. 

Ordinances  inconsistent  with  the  laws  of  the  state  are  void. 
City  of  Canton  v.  Nist,  9  0.  S.,  439. 

An  ordinance  making  it  an  offense  to  do  what  is  charged  in 
this  affidavit  would  be  inconsistent  with  the  laws  of  the  state. 
As  to  the  reasons  given  by  the  common  pleas  court  for  revers- 
ing the  conviction,  we  express  no  opinion.  The  decision  of  that 
case  is  found  in  51  Bull.,  155. 

Judgment  affirmed. 
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CONVERSION  or  STREET  INTO  A  VIADUCT  CAN  NOT  RE 
ENJOINED  RY  AN  ARUTTING  OWNER. 

Court  of  Appeals  for  Hamilton  County. 

The  Cincinnati  Union  Stock  Yards  Company  v.  The  City 

OP  Cincinnati.* 

Decided,  July  21,  1913. 

T€u>Payer — Barred  from  Bringing  an  Action  on  Behalf  of  the  Munici- 
palityt  When — Ordinance  May  be  Regarded  as  Containing  but  One 
Subject  Although  Treating  of  Many  Matters  of  Detail — Abutting 
Owner  Relegated  to  an  Action  for  Damages  and  an  Injunction  Not 
Allowed  to  Prevent  Public  Improvement. 

1.  The  right  of  a  tax-payer  to  bring  an  action  on  behalf  of  the  city  is 

barred,  where  the  question  which  he  desires  to  raise  is  one  which 
might  properly  have  been  raised  and  litigated  in  a  previous  action 
brought  by  the  city  solicitor  and  carried  to  a  final  Judgment. 

2.  An  ordinance  relating  to  a  separation  of  grades  at  a  crossing  of  a 

street  over  railway  tracks  will  be  deemed  to  contain  but  one 
subject,  notwithstanding  many  matters  of  detail  may  be  involved 
therein. 

3.  The  fact  that  an  abutting  property  owner  may  be  greatly  inconve- 

nienced by  the  conversion  of  the  street  in  front  of  his  property 
into  a  viaduct  and  may  lose  a  portion  of  his  land  through  appro- 
priation for  that  purpose,  and  it  is  evident  the  damage  he  is  about 
to  sustain  to  his  remaining  property  will  be  very  great,  yet  the  fact 
that  he  has  a  complete  remedy  by  way  of  compensation  deprives 
him  of  the  right  to  an  injunction  against  the  carrying  forward  of 
the  improvement,  where  it  appears  that  it  will  be  of  great  benefit 
to  the  community  at  large. 

Paxton,  Warrington  &  Seasongood,  for  plaintiff. 
Harmon,  Colston,  Goldsniiifi  &  Hoadly,  for  B.  &  0.  S.  W. 
R.  R. 
Stanley  Merrell,  Assistant  Solicitor,  for  city. 

Jones,  0.  B.,  J. ;  Swing,  J.,  and  Jones,  E.  H.,  J.,  concur. 

This  case  was  heard  on  appeal  from  the  court  of  common  pleas, 
and  is  a  suit  brought  by  plaintiff  in  the  dual  capacity  as  a  tax- 
payer of  said  city  of  Cincinnati  on  behalf  of  said  city,  and  as  an 

•Affirming  Cincinnati  Union  Stock  Yards  Co.  v.  City  of  Cincinnati,  14 
N.P.(N.S.),529. 
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indiyidual.  The  suit  is  to  enjoin  the  city  from  proceeding  under 
Ordinance  141  providing  for  the*  separation  of  grades  at  the  in- 
tersection of  Hopple  street  and  the  tracks  of  the  Baltimore  & 
Ohio  Southwestern  Railroad. 

The  court  is  of  the  opinion  that  the  right  of  the  plaintiff  to 
proceed  on  behalf  of  the  city  as  a  tax-payer  is  barred  by  the  suit 
brought  by  the  city  of  Cincinnati  by  its  city  solicitor  in  case  No. 
150293  and  the  judgment  therein.  See  Thorns  v.  Greenwood,  6 
O.  Dec.  Reprint,  320 : 

**  Where  the  solicitor  of  a  city  prosecutes  under  Section  159  of 
the  municipal  code,  an  action  to  final  judgment,  no  tax-payer 
of  the  corporation  has  the  right  to  maintain  any  action  for  the 
same  cause,  but  all  become  bound  by  the  judgment  finally  ren- 
dered in  such  case.  All  questions  and  matters  involved  in  the 
determination  of  such  suit,  or  that  could  or  might  have  been 
raised  thereby,  are  concluded  and  finally  settled  by  the  judgment 
rendered  in  said  case  as  to  all  persons  whomsoever  the  same 
being  res  ad  judicata," 

The  questions  raised  in  the  suit  referred  to  above  were  the 
validity  of  the  same  ordinance  that  is  here  attacked  and  the 
rights  of  the  city  to  proceed  thereunder.  And  while  the  point 
made  and  particularly  relied  upon  by  the  plaintiff  in  that  case 
was  that  money  had  not  been  certified  to  be  in  the  treasury  under 
the  provisions  of  Section  3806,  General  Code,  still  all  other 
questions  that  are  raised  in  this  case  by  plaintiff  in  its  capacity 
as  a  tax-payer  could  have  been  raised  and  litigated  in  that  case 
and  should  have  been  there  considered.  Cov,  &  Cin.  Bridge  Co. 
V.  Sargent,  27  0.  S.,  233;  Hixon  v.  Ogg,  53  0.  S.,  361  Strang- 
ward  V.  Am.  Brass  Bedstead  Co.,  82  0.  S.,  121. 

In  the  last  case  the  second  proposition  of  the  syllabus  is  as 
follows : 

*'When  a  matter  has  been  finally  determined  in  an  action  be- 
tween the  same  parties  by  .a  competent  tribunal,  the  judgment 
is  conclusive,  not  only  as  to  what  was  determined,  but  also  as  to 
every  other  question  which  might  properly  have  been  litigated 
in  the  case." 

It  therefore  becomes  a  question  as  to  the  rights  of  the  plaintiff 
suing  as  the  o%\Tier  of  property  abutting  upon  said  improvement 
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in  its  individual  right,  and  not  on  behalf  of  the  city  of  Cincin- 
nati, to  enjoin  the  doing  of  the  work  under  said  ordinance. 
Plaintiflf  relies  upon  the  case  of  The  P.,  C,  C.  &  St.  L.  E.  R.  Co. 
V.  Greenville,  69  0.  S.,  487,  as  showing  a  right  in  every  instance 
in  a  property  owner  to  inquire  into  the  regularity  and  validity 
of  the  proceedings  for  appropriation  in  an  independent  suit  be- 
fore the  hearing  of  appropriation  proceedings  can  be  had.  We 
do  not  think  that  the  decision  in  this  case  would  apply  to  an  in- 
dividual owner  of  property  in  all  cases.  The  question  there  de- 
cided was  whether  a  railroad  company,  which  was  exercising 
necessary  public  functions  and  had  power  of  eminent  domain 
for  such  purpose,  could  have  its  tracks  interfered  with  by  the 
extension  of  streets  across  same,  where  it  could  show  that  neces- 
sity did  not  require  it. 

While  the  business  of  the  plaintiff  in  this  case  in  carrying  on 
its  stockyard  is  an  important  business  to  the  community,  and  the 
interference  may  be  very  hurtful  to  the  business  and  may  re- 
quire heavy  damages  paid  by  the  city  under  such  appropriation 
proceedings,  still  it  possesses  no  power  of  eminent  domain  and 
does  not  perform  such  public  functions  as  would  permit  it  to 
prevent  the  extension  of  a  street  or  public  way  across  or  along 
its  property  after  full  compensation  for  same  had  been  deter- 
mined and  paid.  We  seriously  question,  therefore,  whether  as 
such  property  owmer,  in  advance  of  the  hearing  of  the  appro- 
priation proceedings,  it  would  have  a  right  to  enjoin.  As  an 
owner  of  abutting  property,  however,  it  has  a  peculiar  interest 
in  the  street  which  is  to  be  changed  by  these  proceedings  and  a 
part  of  which  is  to  be  vacated.  We  have  considered  fully,  there- 
fore, the  reasons  presented  by  it  why  an  injunction  should  issue. 

Ordinance  141  involves  the  consideration  of  many  questions, 
but  all  of  the  matters  embraced  within  it  relate  to  the  subject 
of  the  separation  of  grades  at  the  intersection  of  Hopple  street 
and  the  railroad,  and  the  ordinance  therefore  does  not  violate 
Section  4226,  General  Code,  which  provides  that : 

**No  ordinance,  resolution  or  by-law  shall  contain  more  than 
one  subject,  which  shall  be  clearly  expressed  in  its  title.*' 

The  title  is  suflRciently  broad  to  include  all  of  the  provisions 
of  the  ordinance,  and  the  requirement  of  the  statute  is  not  to  be 
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determined  by  its  form  but  rather  in  the  light  of  the  mischief 
the  statute  was  intended  to  prevent.  Hefner  v.  City  of  Toledo, 
75  O.  S.,  413. 

The  objection  made  that  the  city  intends  to  build  the  viaduct 
sixty  feet  wide,  while  the  present  street  grade  crossing  is  only 
forty  feet  in  width,  and  that  the  railroad  company  is  only  re- 
quired to  pay  fifty  per  cent,  of  what  the  cost  would  be  if  the  city 
had  constructed  a  forty-foot  viaduct  instead  of  the  one  provided 
for,  is  a  question  with  which  the  plaintiff  can  not  be  concerned 
except  in  its  capacity  as  a  tax-payer,  and  that  we  have  already 
shown  can  not  be  pressed  by  it  in  this  case.  But  the  court  is  of 
the  opinion  that  the  provision  made  by  the  city  is  all  that  can 
be  insisted  upon  by  it  under  the  provisions  of  the  law  as  it  ex- 
isted at  the  inception  of  this  improvement.  To  enforce  the  shar- 
ing of  the  cost  by  the  railroad  company  of  the  completed  viaduct 
sixty  feet  in  width  would  require  first  that  the  present  grade 
crossing  be  widened  to  a  sixty-foot  crossing,  before  it  could  be 
abolished  and  replaced  by  a  sixty-foot  viaduct.  This  would  re- 
quire the  outlay  and  expense  of  condemnation  to  first  provide 
for  the  wider  grade  crossing,  and  then  would  require  that  all  of 
the  proceedings  he  started  again,  de  novo,  to  provide  for  the 
sixty-foot  viaduct.  Whether  or  not  the  time  and  the  expense 
involved  would  be  repaid  by  the  increased  contribution  thus  to 
be  levied  upon  the  railroad  company  is  a  practical  question  of 
administration  that  is  addressed  to  the  legislative  and  executive 
officers  of  the  citv  rather  than  to  the  courts.  Thev  have,  as  we 
think,  properly  acted  upon  this  question  within  their  powers, 
and  if  they  have  the  right  hy  the  process  we  have  indicated  to 
build  a  sixty-foot  viadn'»t  by  first  widening  the  crossing,  it  would 
clearly  seem  that  they  had  the  right  to  build  the  wider  viaduct 
as  proposed  in  abandoning  the  present  crossing. 

The  testimony  showed  that  the  plaintiff  will  be  greatly  incon- 
venienced in  its  business  by  the  new  improvement,  but  such  in- 
convenience and  damage  can  all  be  conmpensated  for  in  money 
and  will  all  be  taken  into  consideration  by  the  cotirt  in  the  apprp- 
priation  proceedings,  and  while  the  damage  is  claimed  in  this 
proceeding  to  be  irreparable,  after  all  it  becomes  merely  a  ques- 
tion of  compensation  to  be  determined  in  the  appropriation  pro- 
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ceedings  and  does  not  authorize  plaintiff  to  interfere  with  an 
improvement  which  is  of  great  importance  to  the  municipality 
and  its  citizens  and  which,  planned  as  it  is  to  protect  and  save 
human  life,  should  not  be  delayed  when  plaintiff  has  a  complete 
and  adequate  remedy  for  all  damages  to  be  suffered  by  it,  in  ap- 
propriation proceedings. 

The  relief  prayed  for  by  plaintiff  will  therefore  be  denied,  and 
the  petition  dismissed  at  its  costs. 


ERROR  IN  ADMITTING  IN  EVIDENCE  A  PRINTED  RECORD. 

Court  of  Appeals  for  Butler  County. 

Walter  S.  Harlan,  Assignee,  etc.,  v.  Lucy  M.  Henrt 

Gunderson  et  al. 

Decided,  May,  1914. 

Evidence — Unauthenticated  Copy  of  Court  Proceedings — Not  Competent 
as  Proof  of  a  Question  of  Fact. 

It  is  error  to  admit  in  evidence  a  printed  record  of  a  cause  determined 
in  another  court,  unauthenticated  by  the  certificate  of  the  judge 
and  clerk  of  said  court,  where  the  matter  sought  to  be  established 
thereby  is  one  of  fact;  but  where  plaintiff  had  failed  to  prove  th«i 
facts  necessary  to  make  his  case  and  the  proof  so  introduced  by 
defendant  became  immaterial,  its  admission  was  not  prejudicial 
or  ground  for  reversal. 

John  F,  Xeilan  and  Andrews  &  Andrews,  for  plaintiff  in 
error. 

Stanley  SJmffer  and  Baker  <f'  Baker,  contra. 

Jones,  0.  B.,  J.;  Swing,  J.,  and  Jones,  E.  H.,  J.,  concur. 

The  question  presented  to  the  court  by  proceedings  in  error 
at  this  hearing  is  whether  or  not  the  action  of  the  court  below 
in  entering  judgment  for  plaintiff  upon  the  cross-petition  of 
Walter  S.  Harlan,  assignee  of  tlio  ^IcSherry  ^lanufacturing 
Company,  should  be  sustained. 
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The  chief  error  relied  upon  by  plaintiff  in  error  is  the  action 
of  the  court  in  admitting  the  printed  record  of  the  case  of 
Seilcr  v.  Fuller  iC*  Johnson  Mfg.  Co,,  found  in  Volume  181  Fed- 
eral Reporter,  at  pages  85  to  90  inclusive.  This  report  was 
from  the  bound  volume  of  the  Federal  Reports,  and  was  not 
authenticated  by  the  certificate  of  the  judge  and  clerk  of  the 
court,  and  was  introduced  for  the  purpose  of  establishing  cer- 
tain facts  that  were  set  out  in  said  decision,  which  plaintiflE 
below  contended  showed  that  the  litigation  there  before  the 
court  did  not  embrace  the  Qunderson  patents. 

In  the  opinion  of  the  court  the  admission  of  this  record  by 
the  court  below,  in  the  form  presented,  was  error.  Under  Sec- 
tion ]1499,  General  Code,  this  evidence  so  offered  would  have 
been  properly  admissible  if  the  question  of  law  there  decided 
was  the  matter  to  beproved,  but  it  was  not  proper  evidence  to 
show  matters  of  fact  involved  in  the  cause  there  decided. 

The  question  raised  by  the  cross-petition  was  whether  under 
the  Gunderson  contract  the  cross-petitioner  was  entitled  to  re- 
cover for  expenses  incurred  in  litigating  with  reference  to  the 
Gunderson  patents.  The  burden  was  upon  the  cross-petitioner 
to  sustain  his  account  for  expenses  as  set  out  in  his  cross-peti- 
tion by  proper  proof.  A  careful  examination  of  the  record 
discloses  that  by  the  testimony  of  Mr.  Fetzer,  who  had  been  the 
general  manager  of  the  company,  it  was  shown  that  certain 
moneys  had  been  expended  in  matters  connected  with  litigation 
of  patents  for  the  model  planter  and  for  the  automatic  planter, 
but  we  find  no  proof  that  these  expenses  wore  incurred  with 
reference  to  the  features  of  either  of  the  Gunderson  patents; 
and,  indeed,  ^Ir.  Fetzer  states  thai  the  planters  then  being 
manufactured  were  not  based  upon  said  patents. 

It  will  ap])ear  that  the  cross-petitioner  failed  in  his  proof 
to  show  that  the  expenses  sought  to  bo  recovered  were  thus  pro- 
vided for  by  its  contract  with  Gunderson,  and  therefore  the 
admission  of  the  record  in  the  Federal  Reporter  offered  by 
plaintiff  can  not  be  deemed  as  prejudicial. 

We  fail  to  find  any  j)reju(]icijd  error  williin  the  terms  of  Sec- 
tion 11364,  General  Code,  and  judjjrmeut  below  is  therefore 
affirmed. 


464  COURT  OF  APPEALS. 

Sherman  v.  Railway.  [Vol.  20  (N.S.) 


SECTION  FOREMAN  RUN  DOWN  BY  A  SWITCH  ENGVIE. 

Court  of  Appeals  for  Lucas  County. 

Sherman,  Administratrix,  v.  The  Toledo  &  Ohio  Central 

Railway  Co. 

Decided,  February  8.  1913. 

Negligence — Wrongful  Death — Whether  the  Injured  Employee  Was  at 
the  Time  of  the  Accident — Engaged  in  the  Line  of  His  Em^ployment 
is  a  Question  for  the  Jury — Rule  of  Company  Requiring  Caution  on 
the  Part  of  Employees  Co^npetent,  Whcn—<!omparative  Negligence 
—Section  9018. 

1.  Where  a  section  foreman,  engaged  in  repairing  tracks  in  a  rallrotd 

yard,  has  gone  to  an  adjoining  yard  of  the  same  company  and  in 
returning  in  the  middle  of  the  afternoon  to  the  point  where  his 
men  were  working  walked  on  the  track  and  appeared  to  be  look- 
ing along  the  track  and  was  struck  and  killed  by  a  switch  engine 
moving  backwards  following  him,  it  is  for  the  jury  to  determine 
whether  he  was  in  line  of  his  duty  as  an  employee  at  the  time  he 
was  struck  by  the  engine,  and  whether  there  was  negligence  and 
contributory  negligence,  and  it  is  error  to  direct  a  verdict  for  the 
defendant. 

2.  In  such  case,  if  the  jury  find  that  each  party  was  guilty  of  negli- 

gence directly  contributing  to  the  jury,  it  is  their  duty,  pursuant 
to  Section  9018,  General  Code,  to  determine,  under  appropriate  in- 
structions from  the  court,  whether  the  contributory  negligence  of 
the  decedent  was  slight  and  the  negligence  of  the  company  greater 
in  comparison,  and,  if  they  so  find,  to  diminish  the  damages  in 
proportion  to  the  negligence  attributable  to  the  decedent  in  the 
event  of  a  verdict  being  returned  for  the  plaintifT. 

3.  A  rule  of  the  company  requiring  everj'^  employee  to  exercise  the  ut- 

most caution  to  avoid  injury  to  himself  or  to  his  fellows  is  com- 
petent evidence  in  the  trial  of  such  an  action,  and  it  is  prejudicial 
error  to  exclude  the  same. 

0.  S.  BrumbacJi',  for  plaintiff. 
Doyle  (t  Lewis,  contra. 

Richards,  J.;  Wildman  J.,  concurs;  Kinkade,  J.,  dissents. 

The  plaintiff  in  error,  Mary  Sherman,  administratrix,  brought 
an  action  in  the  court  of  common  pleas  to  recover  damages  sus- 
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tained  by  reason  of  the  death  of  her  husband,. Joseph  Sherman, 
which  occurred  on  the  26th  day  of  November,  1910.  Mr.  Sher- 
man was  a  section  foreman  in  charge  of  a  gang  of  men 
engaged  in  repairing  tracks  in  what  is  known  as  the  eastern 
division  yard  of  the  defendant  company  just  outside  of  the  city 
limits  of  Toledo.  Immediately  prior  to  the  time  of  the  injury 
which  caused  his  death,  he  had  visited  an  adjoining  railway  yard 
known  as  the  western  division  yard  of  the  same  company,  for 
what  purpose  does  not  appear,  and  he  received  the  injury  that 
resulted  in  his  death  while  he  was  returning.  The  accident  oc- 
curred between  three  and  four  o'clock  in  the  afternoon.  In  re- 
turning he  traveled  along  a  highway,  which  crossed  the  railroad 
tracks,  to  a  point  near  the  scene  of  the  accident,  and  there 
turned  from  the  highway  and  walked  south  on  the  railroad  track 
toward  his  men.  At  the  time  of  his  leaving  the  highway  there 
was  standing  just  north  of  the  highway  a  switch  engine  on  which 
was  the  switching  crew.  This  engine  was  located  a  very  short 
distance  north  of  the  highway,  and  was  upon  the  track  down 
which  Mr.  Sherman  walked  toward  his  men.  Within  a  short 
distance  south  of  the  highway  Mr.  Sherman  was  overtaken  by 
this  switch  engine,  backing  southward,  and  injured  in  a  manner 
that  caused  his  death  very  shortly  thereafter. 

The  negligence  alleged  against  the  company  was  the  failure  to 
give  any  notice  or  warning  by  bell  or  whistle  of  the  approach 
of  the  switch  engine  following  Mr.  Sherman.  It  was  also 
charged  that  the  switching  crew,  and  particularly  the  engineer 
and  fireman,  failed  to  keep  any  lookout  in  the  direction  in  which 
they  were  moving,  and  it  is  said  that  had  they  done  so  they  must 
of  necessity  have  discovered  Mi\  Sherman  ui>on  the  track.  The 
petition  alleged  that,  contrary  to  a  rule  of  the  company,  the  en- 
tire switching  crew,  embracing  not  only  the  engineer  and  fire- 
man but  the  conductor  and  both  brakemen  or  helpers  as  well, 
were  in  the  cab  of  the  engine  while  it  stood  north  of  the  highway 
crossing  and  as  it  followed  down  the  track  to  the  place  of  the 
accident. 

The  case  was  tried  upon  the  second  amended  petition,  and 
*' amendment  to  the  amended  petition,"  the  answer  of  the  de- 
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feiidant  and  the  reply.  It  is  evident  that  the  amendment  to  the 
amended  petition  was  intended  as  an  amendment  to  the  second 
petition.  At  least  it  was  filed  after  the  second  amended  petition, 
and  we  think  it  is  not  accurately  entitled.  The  facts  relative 
to  the  accident  which  we  have  stated  are  as  claimed  by  the  plaint- 
iff. The  defendant  admitted  the  accident  and  the  death  result- 
ing therefrom,  denied  all  acts  of  negligence  and  averred  con- 
tributoife'  negligence  of  the  decedent.  At  the  close  of  tlie 
])laintiff's  evidence  the  defendant  moved  the  court  for  a  di- 
rected verdict,  which  was  overruled.  At  the  close  of  all  the  evi- 
dence the  motion  was  renewed,  was  granted  and  a  verdict  for 
the  defendant  returned  accordingly,  upon  which  judgment  was 
entered. 

During  the  trial  the  plaintiff  below  offered  to  introduce  rule 
719  of  the  defendant  company  in  evidence.  The  rule  reads  as 
follows: 

*' Every  employee  is  required  to  exercise  the  utmost  caution  to 
avoid  injury  to  himself  or  to  his  fellows;  especially  in  the  switch- 
ing of  cars  and  in  all  movements  of  engines  and  trains." 

The  coiirt  excluded  this  rule  from  the  consideration  of  the 
jury  and  this  is  a.ssigiied  as  error.  We  think  the  action  of  the 
trial  court  was  not  in  accordance  with  the  holding  of  the  Su- 
preme Court  in  Cinrinvati  Strppf  liy,  Co.  \.  Altemeier,  Admr., 
GO  Ohio  St.,  10.  It  is  true  the  rule  imposed  upon  the  employees 
a  higher  degree  of  care  than  rested  on  the  company  under  the 
law,  but,  nevertheless,  the  existence  of  the  rule  would  aid  the 
jury  in  ascertaining  whetlier  Sherman  was  guilty  of  contributory 
negligence,  and  would  therefore  be  competent  evidence.  It  is 
doubtless  true  that  much  of  what  is  said  by  Burket,  J.,  in  an- 
nouncing the  opinion  in  the  above  case,  relative  to  such  a  rule  or 
was  offered  in  cviden(H*  in  this  case,  is  ohifer.  but  the  view 
adopted  is  sustained  by  ample  authority  as  stated  by  him.  If 
the  rule  is  introduced  in  evidence  the  iurv  should  be  cautioned 
as  to  the  difference  in  the  degree  of  care  mentioned  in  the  rule 
and  that  applicable  to  the  conipjiny. 

The  defendant  in  error  contends  that  there  was  no  evidence  in 
the  case  tending  to  show  any  violation  of  duty  on  the  part  of  the 
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railroad  company  toward  ^Ir.  Sherman.  It  is  urged  that  he  was 
not  at  the  moment  of  his  injury  engaged  in  any  duty  which  so 
engrossed  his  attention  as  made  it  impracticable  for  him  to  look 
out  for  his  safety  and  imposed  upon  the  company  the  duty  of 
giving  him  notice  of  approaching  danger.  In  fact,  it  is  said 
that  he  was  not  engaged  in  any  duty  at  all,  but  was  returning 
to  the  place  where  his  men  were  at  work,  and  with  nothing  to 
take  his  attention  from  his  surroundings.  The  only  evidence 
tending  to  show  that  at  the  time  of  the  injury  he  was  engaged 
in  this  discharge  of  his  duty  as  foreman  consisted  in  stateinents 
of  witnesses  that  he  seemed  to  be  looking  along  the  track.  The 
fact  is  not  in  dispute  that  he  was  in  the  employ  of  the  company 
at  the  time,  that  his  position  was  that  of  foreman,  and  that  he 
was  at  the  moment  of  the  injury  returning  to  the  place  where  his 
men  were  still  at  work  on  the  tracks  of  the  yard,  but  whether 
he  was  then  in  the  line  of  his  duty  as  an  employee  was  a  proper 
(juestion  for  the  jury. 

The  conclusion  of  a  majority  of  the  court  is  that  there  was 
some  evidence  offered  tending  to  show  the  negligence  of  the  comr 
pany  in  not  giving,  by  bell  or  whLstle,  some  notice  to  Mr.  Sher- 
.man  of  the  approach  of  the  switch  engine.  We  are  also  of  the 
opinion  that  there  was  evidence  in  the  case  tending  to  show  the 
negligence  of  Mr.  Sherman  in  walking  upon  the  railroad  track 
from  the  highway  toward  the  point  where  his  men  were  at  work, 
instead  of  walking  between  the  tracks  and  in  failing  to  take  ac- 
count of  the  dangers  incident  to  the  situation.  Whether  the  sur- 
rounding conditions  were  such  as  to  impose  upon  the  company 
the  duty  of  giving  notice  by  bell  or  whistle  to  Mr.  Sherman  wag  a 
question  of  fact  for  the  jury. 

We  refrain  from  expressing  any  opinion  as  to  the  weight  of 
evidence  touching  the  issues  in  this  case.  A  majority  of  the 
court  are  of  the  opinion  that  there  was  evidence  sufficient  to  have 
takeA  the  case  to  the  jury,  and  further  than  this  w-e  need  not  go. 

lender  Section  9018,  CTcnoral  Code,  it  would  be  the  duty  of  the 
jury  to  determine  from  the  evidence  whether  negligence  existed 
on  the  part  of  the  company,  and  also  whether  contributory  negli- 
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^enee  existed  on  the  part  of  Mr.  Sherman,  and  the  degree  of  neg- 
ligence of  each  in  comparison. 

For  the  reasons  stated,  the  judgment  below  must  be  revei-sed 
and  the  cause  remanded  for  new  trial  and  further  proceedings 
ai'cording  to  law. 

Judgment  reversed. 


KiNKADE,  J. 

I  think  the  judgment  of  the  court  of  common  pleas  should  be 
affirmed. 


INCONSISTENT  TESTAMENTARY  PROVISIONS  RECONOLED. 

Court  of  Appeals  for  Hamilton  County. 

Elizabeth   C.   Hammel  v.   Willlvm   Robekt   (iOuld. 

Decided,  June  3,  1914. 

Wills — Determination  as  to  Which  is  the  Dispositive  Clause — Other 
Provisions  Inconsistent  Therewith  Reconciled, 

Item  I  of  the  will  under  consideration  is  the  dispositive  clause  so  far 
as  the  widow  of  the  testator  is  concern^,  and  the  in- 
consistent provision  found  in  Item  II  should  be  reconciled  with 
this  construction  by  reading  "and"  for  "or,"  which  postpones  the 
right  of  partition. 

S.  B.  Hammel,  for  plaintiff. 

/'.  H.  Ueppcrt  and  J.  J.  Acomb,  contra. 

Jones,  E.  H.,  J.;  Swing,  J.,  concurs;  Jones,  O.  B.,  J.,  dis- 
sents ill  a  separate  opinion. 

Plaintiff  filed  her  petition  for  partition  of  the  property  de- 
scribed therein.  ITer  ri^lit  to  partition  -depends  upon  a  con- 
struction of  the  will  of  Richard  Gould,  deceased.  Richard  Gould 
died  in  \Vv  year  iJ^TO  Icnviut?  a  widow  and  six  children,  several 
of  whom  wcic  minors.  At  the  tiiiic  of  his  death  he  was  seized  in 
fee  of  the  pr()[)erty  of  which  partition  is  sought.     The  widow 
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Still  lives  and  has  never  remarried.     Five  of  the  children  are 
living  and  are  of  full  age. 
Items  I  and  II  of  the  will  to  be  construed  are  as  follows : 

"I.  I  hereby  give,  and  bequeth  to  my  beloved  wife,  Martha 
Gould,  all  the  property,  both  real  and  personal,  of  which  I  die 
possessed,  she  to  pay  all  just  debts  that  I  owe,  and  have  and  hold 
the  property  hereby  bequeathed,  so  long  as  she  continue  my 
widow,  and  until  my  youngest  child  shall  be  of  age. 

**II.  When  the  youngest  child  arrives  at  full  age,  or  in  case 
my  wife  IMartha  should  again  marry,  it  is  my  will  that  my  real 
estate  and  whatsoever  personal  property  may  be  remaining  be 
divided  between  my  wife  and  children,  according  to  the  law  for 
the  distribution  of  estates  where  no  wills  have  been  made." 


These  two  items  of  the  will  are  conflicting.  Item  I  gives  to 
the  widow  ^Martha  Gould  the  right  to  '*have  and  hold  the  prop- 
erty hereby  bequeathed,  so  long  as  she  continues  my  widow,  and 
until  the  youngest  child  shall  be  of  age."  This  item  standing 
alone  is  clear  and  gives  to  the  widow  a  life  estate  in  the  property 
provided  she  does  not  remarry. 

The  verbs  *'have"  and  '*hold"  as  used  iathis  clause  are  modi- 
fied by  the  two  adverbial  clauses  **so  long  as  she  continues  my 
widow"  and  *' until  my  youngest  child  shall  be  of  age."  These 
clauses  are  joined  in  the  will  by  the  conjunction  **and."  There 
is  nothing  in  the  language  to  indicate  that  they  are  intended  as 
conditions  upon  which  she  can  hold  the  property  as  claimed  by 
plaintiffs.  They  are  not  conditions  but  adverbs,  and  state  how 
long  she  shall  hold  the  property.  The  testator  first  says  she  shall 
hold  it  so  long  as  she  continues  his  *' widow."  This  clause  fol- 
lowed by  the  conjunction  ''and"  indicates  an  addition  to  the 
time  fixed  in  the  previous  modifying  clause,  and  not  a  subtrac- 
tion from  or  shortening  of  that  time,  so  that  she  under  this  item 
holds  the  property  not  only  so  long  as  she  continues  his  widow, 
but  in  case  she  had  remarried  prior  to  the  time  the  youngest 
(*hi[d  became  of  age  she  would  have  continued,  under  the  terms 
of  the  will,  in  possession  of  the  property  until  that  time.  Had 
the  testator  transposed  the  adverbial  clauses  and  said  **  until  my 
youngest  child  shall  be  of  age  and  so  long  as  she  continues  my 
widow"  it  would  not  be  claimed  that  her  estate  terminated  upon 
the  youngest  child 's  becoming  of  age.  How  can  it  be  claimed  that 
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by  changing  the  order  of  two  adverbs  the  meaning  can  be 
changed?    Such  a  claim  is  contrary  to  all  rules  of  construction. 

Such  being  the  clear  meaning  of  the  language  used  in  the  first 
item,  we  find  that  Item  His  inconsistent  with  this  provision  and 
can  not  be  reconciled  with  it,  accepting  the  ordinary  meaning  of 
the  language  there  used.  But  so  far  as  the  widow  is  concerned 
Item  I  is  the  dispositive  clause  of  the  will.  The  manifest  pur- 
pose of  Item  11  is  to  provide  what  shall  be  done  with  the  prop- 
erty at  the  termination  of  the  estate  given  to  the  widow  by  the 
first  item. 

It  is  the  duty  of  the  court,  where  provisions  of  a  written  in- 
strument are  repugnant  -and  irreconcilable,  to  attempt  to  recon- 
cile them  if  possible. 

The  youngest  child  long  since  became  of  age  and  the  widow  is 
now  old  and  has  never  remarried.  Under  the  provisions  of  the 
first  item  the  only  restriction  upon  her  right  to  a  life  estate  in 
the  property  is  her  remarriage,  which  is  a  very  remote  possi- 
bility. But  according  to  the  terms  of  Item  II,  the  youngest  child 
having  arrived  at  age  and  the  two  clauses  being  connected  by 
the  word  *'or,'*  the  property  is  now  to  be  sold  and  the  pro(*eeds 
divided  according  to  the  statutes  of  descent  and  distribution. 

Since  the  first  item  states  clearly  the  time  during  which  Mrs. 
Gould  shall  continue  to  hold  this  real  estate,  and  since  in  our 
view  the  purpose  of  the  second  item  is  primarily  to  provide 
what  shall  be  done  with  the  estate  when  this  time  arrives,  it  is 
the  duty  of  the  court  to  so  construe  the  second  item  that  it  will 
not  defeat  the  devise  made  to  the  widow  in  the  first  item.  In 
other  words,  where  same  can  be  done,  it  is  the  duty  of  the  court 
to  reconcile  two  conflicting  portions  of  a  will.  We  find  that  we 
can  so  reconcile  these  provisions  by  substituting  in  the  first  line 
of  the  second  item  the  word  **and''  for  ''or"  so  that  it  will  read 
*Svhen  the  youngest  child  arrives  at  full  age,  and  in  case  my 
wife  ]\Iartha  should  again  marry,  it  is  my  will,"  etc.  This  makes 
the  two  provisions  of  the  will  entirely  consistent  and  carries  out, 
as  we  think,  the  intention  of  the  testator.  It  certainly  carries 
out  the  intention  as  clearly  expressed  in  the  first  item  as  before 
stated,  and  its  language  should  control  in  the  determination  of 
the  rights  of  the  widow,  because  it  is  in  that  item  the  testator 
provides  for  her. 
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There  is  abundant  authority  for  the  substitution  of  the  word 
*'and''  in  order  that  the  language  of  the  two  parts  may  be 
reconciled.  Ely  v.  Ely,  20  N.  J.  Eq.,  43,  48 ;  Coxirter  v.  Stagg, 
27  X.  J.  Eq.,  305;  East  v.  Garrett.  9  S.  E.,  1112,  1117;  Sayward 
V.  Sayward,  7  Me.,  211,  216. 

The  petition  is  dismissed. 


Jones,  O.  B.,  J.,  dissenting. 

The  rule  for  the  construction  of  a  will  in  Ohio  is  well  stated  in 
the  syllabus  of  Townsend  v.  Townsend,  25  0.  S.,  477,  as  follows: 

« 

'*1.  In  the  construction  of  a  will,  the  sole  purpose  of  the 
court  should  be  to  ascertain  and  carry  out  the  intention  of  the 
testator. 

*'2.  Such  intention  must  be  ascertained  from  the  words  con- 
tained in  the  will. 

**3.  The  words  contained  in  the  will,  if  technical,  must  be 
taken  in  their  technical  sense,  unless  it  appear  from  the  context 
that  they  were  used  by  the  testator  in  some  secondary  sense. 

'*4.  All  the  parts  of  the  will  must  be  construed  together,  and 
effect,  if  possible,  given  to  every  word  contained  in  it. 

**5.  If  a  dispute  arises  as  to  the  identity  of  any  person  or 
thing  named  in  the  will,  extrinsic  facts  may  be  resorted  to,  in  sa 
far  as  they  can  be  made  ancillary  to  the  right  interpretation  of 
the  testator's  words,  but  for  no  other  purpose." 

The  purpose  of  making  a  will  is  to  express  the  intention  of  the 
testator  and  the  object  of  construing  it  is  to  ascertain  that  intent, 
but  this  must  be  gathered  from  the  words  as  used.  The  inquiry 
is  not,  what  thought  did  the  testator  wish  to  express,  but,  what 
thought  has  he  here  expressed  by  the  words  of  his  will.  See  1 
Hcdfield  on  Wills,  433 : 

* '  The  first  and  universal  qualification  of  this  rule  is,  that  it  is 
the  intention  of  the  testator  expressed  in  his  will  which  is  to  gov- 
ern, and  this  must  be  judged  of  exclusively  by  the  words  of  the 
instrument  as  applied  to  the  subject-matter  and  the  surrounding 
circumstances." 

Item  I  and  Item  II  of  the  will  of  Richard  Gould,  which  are 
quoted  in  the  majority  opinion,  supra,  dispose  of  his  entire  prop- 
erty, and  in  my  opinion  contain  no  ambiguity,  but  are  perfectly 
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_ 

clear  in  their  meaning  without  any  necessity  for  changing  the 
position  of  clauses  or  substituting  any  word  for  another.  They 
must  be  read  together  in  order  to  effect  the  disposition  of  the 
property. 

The  first  clause  gives  to  the  wife  all  the  property  to  **have  and 
hold  •  •  •  so  long  as  she  continues  my  widow,  and  until 
my  youngest  child  shall  be  of  age."  The  two  final  clauses  of 
Item  I  are  adverbial  in  character  and  modify  or  fix  the  time 
which  she^  is  to  have  and  hold  the  property.  She  is  to  hold  it 
during  her  widowhood  until  the  youngest  child  shall  be  of  age. 

When  Richard  Gould  died  all  of  the  children  were  minors. 
This  language  entitled  the  widow  to  hold  the  property  until  the 
youngest  child  became  of  age  unless  she  should  marry  before 
that  period.  Item  I  does  not  go  beyond  fixing  the  time  of  her 
holding,  but  Item  II  clearly  terminates  such  holding,  (1)  **when 
the  youngest  child  arrives  at  full  age,"  or  (2)  ** in  case  my  wife 
Martha  should  marry  again."  Upon  the' happening  of  either 
of  these  events  Item  II  directs  that  the  '*real  estate  and  whatso- 
ever personal  property  may  be  remaining  be  divided  between  my 
wife  and  children  according  to  law,"  etc.  It  seems  therefore 
clear  that  upon  the  remarriage  of  the  widow  she  would  cease  to 
hold  all  of  the  property  and  it  should  be  immediately  divided 
between  the  wife  and  children  according  to  the  law  for  the  dis- 
tribution of  estates  of  intestates.  In  case  she  did  not  marry 
during  that  time,  this  division  is  provided  for  upon  the  date  of 
the  youngest  child  arriving  at  majority. 

.  To  my  mind  the  language  of  this  will  admits  of  no  other  con- 
struction. The  disposition  made  by  Richard  Gould  of  his  prop- 
erty was  possibly  not  favorable  to  his  wife  in  putting  upon  her 
the  payment  of  his  debts  and  the  rearing  of  his  family  of  young 
children  and  giving  to  her  an  estate  in  his  property  only  until 
the  youngest  child  became  of  age,  or  until  her  remarriage  if  she 
remarried  before  that  time,  but  if  she  was  not  satisfied  with  the 
provision  made  for  her,  she  had  under  the  law  the  right  to  re- 
fuse to  take  under  the  will,  and  to  take  the  provision  fixed  for 
her  by  law  in  such  cases.  She  did,  however,  take  under  the  will 
and  in  my  opinion,  her  children  had  the  power  to  demand  parti- 
tion in  accordance  with  the  second  item  of  the  will  at  any  time 


COURT  OF  APPEALS.  478 


1914.]  Hamilton  County. 


they  saw  fit  after  the  majority  of  the  youngest  child.  The  fact 
that  they  did  not  seek  partition  for  a  number  of  years  after  that 
date,  does  not  in  any  way  take  away  their  right  to  ask  it  when- 
ever they  may  choose,  and  no  act  is  shown  by  the  evidence  that 
would  amount  to  an  estoppel  against  such  right. 

The  rule  as  to  changing  words  of  a  will  is  laid  down  in  Vol. 
I,  Jarman  on  Wills,  6th  Ed.,  599,  in  the  following  language: 

'*To  alter  the  language  of  a  testator  is  evidently  a  strong 
measure,  and  one  which,  in  general,  is  to  be  justified  only  a  clear 
explanatory  context.  It  oftens  happens,  however,  that  the  mis- 
use of  some  word  or  phrase  is  so  palpable  on  the  face  of  the  will, 
as  that  no  difficulty  occurs  in  pronouncing  the  testator  to  have 
employed  an  expression  which  does  not  accurately  convey  his 
meaning.  But  this  is  not  enough ;  it  must  be  apparent  not  only 
that  he  has  used  the  wrong  word  or  phrase,  but  also  what  is  the 
right  one ;  and,  if  this  be  clear,  the  alteration  of  language  is  war- 
ranted by  the  established  principles  of  construction. ' ' 


I  do  not  think  that  the  context  in  this  case  warrants  the  court 
in  changing  the  language  as  is  done  by  the  majority  of  the  court 
in  order  to  support  their  construction,  and  to  uphold  my  opinion 
I  take  the  liberty  of  quoting  the  syllabus  in  each  of  two  cases  re- 
lied upon  by  the  majority,  as  follows : 

Ely  V.  Ely,  20  N.  J.,  Eq.,  43 : 

**1.  After  making  a  bequest  to  his  wife,  the  testator  added 
these  words :  '  In  case  she  should  lose  any  part  of  her  property 
before  mentioned,  and  need  more  than  she  has  of  her  own  to  sup- 
port and  maintain  her  comfortably,  then,  and  in  that  case,  so 
much  of  this  money  deposited  and  accumulated  as  shall  need  for 
her  comfortable  support,  I  order  my  executors  to  draw  and  pay 
to  her,  yearly  or  half  yearly. '  The  w^idow  needing  more  than  she 
had  of  her  own  tq  support  herself  comfortably,  though  she  had 
lost  none  of  her  property,  filed  a  bill  for  the  construction  of  this 
clause.  Held :  That  having  lost  none  of  her  property,  she  was 
not  entitled  to  any  part  of  the  bequest. 

**2.  *And'  will  be  construed  'or/  only  to  effect  the  evident 
intent  of  the  testator,  never  to  gratify  the  wishes  or  desires  of  a 
legatee,  or  to  effect  what  might,  in  itself,  seem  more  just  or  rea- 
sonable. 

'*3.  There  is  no  power  to  change  the  words  in  a  will  unless 
such  change  is  necessary  to  effect  the  intent  of  the  testator,  ap- 
parent on  the  face  of  the  will  or  from  surrounding  circumstances. 
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**4.  The  legatee  seeking  a  construction  of  the  will  to  gratify 
her  own  wishes,  and  against  the  obvious  intent  of  the  testator, 
bill  dismissed;  legatee  to  pay  her  own  costs." 

Courier  v.  Stagg,  27  N.  J.  Eq.,  305 : 

**1.  Testatrix  devised  her  residence  to  her  daughter,  for  her 
8oIe  use  and  benefit,  for  so  long  a  time  as  she  might  remain  single 
and  unmarried,  or  until  such  time  as  in  her  judgment  she  might 
deem  it  advantageous  to  sell  and  dispose  of  the  same.  The 
daughter  is  married.  Held,  upon  bill  filed  for  construction  of 
the  will,  that  the  intention  was  that  the  daughter  should  have 
the  residence  until  she  either  married  or  deemed  it  advantageous 
to  sell,  whichever  should  first  happen ;  and  the  daughter  having 
married,  the  executors  have  power  to  sell,  and  it  is  their  duty 
to  exercise  it. 

**2.  Plain,  clear  words,  read  in  their  ordinary  sense,  must 
always  govern,  in  searching  for  the  intention  of  a  testator,  un- 
less repugnant  to  other  words,  equally  plain  and  clear,  in 
another  part  of  the  same  will. 

' '  3.  Courts  sometimes,  in  attempting  to  give  effect  to  a  testa- 
tor's  intention,  displace  *or'  and  substitute  *and,'  and  also  put 
*or'  where  the  testator  has  written  *and,'  but  such  departure 
from  the  words  of  the  will  are  never  made  except  it  is  clear  they 
are  necessary  to  give  effect  to  a  clear  purpose  of  the  testator. 

"4.  All  doubts  must  be  resolved  in  favor  of  the  testator's 
having  said  exactly  what  he  meant." 


DURATION  OF  TEMPORARY  APPOINTMENTS  BY 

THE  MAYOR. 

Court  of  Appeals  for  Hamilton  County. 

Edward  S.  Keeper  et  al  v.  State  op  Ohio,  on  Relation  op 

James  J.  Fitzgerald.* 

Decided,  September  26,  1914. 

Civil  Service — Tenure  of  One  Appointed  to  the  Municipal  Service  to 
Meet  an  Emergency — Section  4488. 

Under  the  rules  of  the  Civil  Service  Commission  of  Cincinnati  the 
tenure  of  one  appointed  to  the  municipal  service  to  prevent  the 

♦Affirming  State,  ex  rel  Fitzgerald,  v.  Keefer  et  al,  16  N.P.(N.S.),145. 
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stopping  of  public  business  or  to  meet  an  extraordinary  emergency, 
continues  until  such  time  as  the  commission  certifies  suitable  per- 
sons from  an  appropriate  eligible  list  to  fill  the  vacancy. 

Walter  M.  Schoenley  City  Solicitor,  and  Oharles  A.  Groom, 
Assistant  City  Solicitor,  for  plaintiff  in  error. 
Moulinier,  Bettman  cfc  Hunt,  contra. 

Jones,  O.  B.,  J.;  Jones/E.  H.,  J.,  concurs;  Swing,  P.  J.,  dis- 
sents. 

By  virtue  of  Section  4488  the  mayor  had  the  power  and  it  was 
his  duty  to  make  temporary  appointment  such  as  that  of  the 
relator  below,  if  it  were  necessary,  to  prevent  the  stoppage  of 
public  business  or  to  meet  extraordinary  exigencies;  he  had  no 
other  right  to  make  such  an  appointment,  and  under  the  general 
rule  of  law  his  official  acts  must  be  presumed  to  be  legal.  Under 
Section  74  of  the  rules  of  the  civil  service  commission  of  Cincin- 
nati such  temporary  appointment  continued  until  such  time  as 
the  conunission  could  certify  persons  from  an  appropriate 
eligible  list  to  fill  the  vacancy.  It  is  conceded  by  both  sides  that 
no  such  list  has  been  certified.  The  name  of  the  relator  was 
therefore  properly  upon  the  payroll,  and  it  was  the  duty  of  the 
civil  service  commission  to  give  the  certificate  required  by  stat- 
ute to  enable  the  payment  of  his  weekly  wages. 

The  questions  raised  in  the  case  have  been  fully  discussed  in 
the  opinion  of  the  court  below,  and  we  agree  with  the  conclusions 
therein  stated  and  do  not  deem  it  necessary  to  enter  upon  fur- 
ther discussion  of  same. 

We  find  no  error  in  the  judgment  of  the  court  below,  and  the 
judgment  is  therefore  affirmed. 
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SUrriCIENT  EVIDENCC  TO  ESTABLISH  A  TRUST  IN 

REAL  PROPERTY. 

Circuit  Court  of  Cuyahoga  County. 

John  F.  Lieblein  v.  Jacob  Jjeblein  and  Bridget  Lieblein.* 

Decided,  January  26,  1905. 

Evidence  Sufficient  to  Establish  a  Trust. 

In  an  action  by  a  son  to  establish  a  trust  in  property  voluntarily  con- 
veyed by  himself  and  his  sister  to  his  father  and  by  the  father 
conveyed  without  consideration  to  the  sister,  the  testimony  of  the 
principal  parties  being  in  direct  conflict,  but  that  of  plaintiff  con- 
sistent and  reasonable  and  supported  in  important  details  by  the 
testimony  of  a  disinterested  witness,  while  that  of  the  sister  was 
incredible,  given  in  a  manner  not  inspiring  confidence,  and  was 
unsupported  except  by  the  father  who  was  seventh-eight  years  old 
and  appeared  to  be  under  the  domination  of  his  daughter,  Held: 
That  the  evidence  was  sufficiently  clear  and  convincing  to  estab- 
lish a  trust. 

Foran  <0  McTighe,  for  plaintiflf. 
Ilart,  Canfield  rf*  CroJie,  contra. 

Winch,  J. ;  Hale,  J.,  and  ^Iarvin,  J.,  concur. 

Bridget  Lieblien  died  in  1897  leaving  four  parcels  of  real  es- 
tate and  certain  money  in  the  bank.  Plaintiff  is  her  son;  de- 
fendant Jacob  Lieblein,  widower  and  father  of  plaintiff; 
Bridget  F.  Lieblein  is  the  sister  of  plaintiff.  The  brother  and 
sister  inherited  their  mother's  estate,  subject  to  their  father's 
dower  therein. 

July,  1898,  the  son  and  daughter  deeded  the  real  estate  to 
their  father;  the  deeds  were  absolute  upon  their  face  without 
reservation  of  any  kind,  and  defendants  claim  that  by  said  deeds 
a  gift  to  the  father  was  intended. 

Plaintiff  claims  that  as  to  his  interest  the  deeds,  while  abso- 
lute in  form,  were  intended  to  vest  the  title  to  the  property  in 
the  father,  in  trust,  to  keep  the  estate  intact,  'manage  it,  make  an 

•Affirmed  without  opinion,  Lieblei7i  v.  Lieblein,  74  Ohio  State,  496. 
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advantageous  sale  to  the  city  for  boulevard  purposes,  if  possible, 
and  render  to  the  son  his  share,  in  money  or  lands,  at  any  time 
upon  request,  also  accounting  to  him  for  rents  and  profits. 

The  father,  after  he  received  said  deeds,  sold  one  lot  to  the 
city  for  $2,100,  receiving  the  proceeds  thereof,  which  he  turned 
over  to  the  daughter,  and  in  April,  1901,  he  deeded  the  other 
lots,  three  in  number,  to  tlie  daughter  as  a  gift  to  her,  as  she  and 
the  father  claim. 

Thereupon  plaintiff  demanded  his  share  of  the  property  and 
an  accounting  and  upon  its  being  denied  him,  brought  this  suit 
to  dechire  a  trust  in  said  premises  and  for  an  accounting. 

We  have  heard  the  witnesses  in  this  case,  it  being  heard  upon 
appeal,  and  the  la'vv  requiring  that  in  such  cases  the  evidence 
establishing  the  trust  and  its  terms  must  be  clear  and  convinc- 
ing, we  have  found  much  difficulty  in  adjusting  the  equities  be- 
tween the  parties. 

There  is  an  irreconcilable  conflict  between  the  story  told  by 
I)laintiff  and  his  witness  Hogue,  and  the  story  told  by  the  de- 
fendants. Both  can  not  be  true;  one  or  the  other  is  absolutely 
false. 

The  testimony  of  the  plaintiff  is  consistent  and  reasonable; 
many  details  of  it  are  substantiated  by  Bogue. 

The  story  told  by  the  defendant  sister  is  incredible ;  we  do  not 
believe  it.  Her  manner  on  the  stand  and  evasion  of  (juestions 
asted  hv  the  court  discredit  her. 

It  is  with  regret  that  we  are  compelled  to  disregard  the  tes- 
timony of  the  father.  He  is  seventy-eiirht  years  old,  quite  feeble 
nnd  i-esides  with  his  daughter,  refusing  to  have  anything  to  do 
with  his  son.  We  think  his  will  is  subordinated  to  hers  and 
hi.s  testimony  must  be  weighed  in  view  of  his  surroundings. 

We  have  concluded  to  grant  the  ])rayer  of  the  petition  and  or- 
der that  one-half  of  the  unsold  real  estate  be  conveyed  to  him, 
subject  to  the  father's  dower  interest  therein.  As  to  the  ac- 
counting, plaintiff  is  entitled  to  hfilf  of  the  ])ro{'eeds  of  the  lot-; 
sold,  less  his  father's  dower  interest  therein.  We  do  not  think 
j)laintiff  has  established  his  rijrl't  to  an  a^'ounting  of  the  rents 
and  profits. 

Decree  mav  be  drawn  as  indicated.     Jud^xment  for  plaintiff 
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VALIDITY  or  THE  ACT  ESTABLISHING  THE  TENURE 

or  riREMEN. 

Circuit  Court  of  Lorain  County. 
Ed  Essex  v.  E.  A.  Ailt. 

Decided,  October  8,  1904. 

Municipal  Corporations — Gonstituticnal  Law — Firemen  in  Office  at  Time 
Municipal  Code  Went  Into  Effect  Can  Only  he  Removed  Undet^^ 
Provisions  of  that  Act. 

1.  The  chief  of  a  volunteer  fire  department  elected  by  the  city  council 

under  an  ordinance  of  the  city  is  "an  officer"  within  the  meaning 
of  Revised  Statutes,  Section  S,  and  continues  in  office  until  his 
successor  is  elected  or  appointed  and  qualified. 

2.  Section  167  of  the  Municipal  Code  providing  that  no  fireman  serving 

in  the  fire  department  of  any  city  of  the  state  at  the  time  that  act 
went  into  effect  should  be  removed  or  reduced  in  rank  or  pay 
except  in  accordance  with  the  provisions  of  ihat  act,  is  constitu- 
tional. 

Winch,  J. ;  Hale,  J.,  and  Marvin,  J.,  concur. 

This  is  a  ])roi'eeding  in  (fuo  warranto,  brought  to  detemiin*^ 
whether  relator  or  respondent  is  entitled  to  fill  the  office  of  chief 
of  the  fire  department  of  the  city  of  Lorain. 

From  the  agreed  statement  of  facts  it  appears  that  before  the 
enactment  of  the  new  nunicipal  code,  the  city  of  Lorain  had  a 
volunteer  fire  department,  not  under  the  merit  system,  the  chief 
officer  of  which  was  known  as  the  chief  engineer  of  the  fire  de- 
])artment,  witli  duties  and  authority  the  same  as  prescribed  for 
the  cbiof  of  the  fire  department  by  the  new  code.  By  ordimnce 
f)l  it  was  provided  that  said  chief  engineer  should  be  eler^ted  an- 
nually by  the  council  at  the  first  regular  meeting  of  said  council 
in  ]\Iay  of  each  year,  and  on  !May  5th,  1902,  the  relator  was  so 
elected  by  the  council;  on  May  9th,  1902,  the  relator  received  a 
certificate  from  the  city  clerk  of  his  election  **to  the  office  of  fire 
chief  for  a  term  of  one  year,"  and  on  ^Fay  13th,  1902,  qualified 
jjnd  entered  upon  his  duties  as  such  officer. 
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The  new  code  went  into  effect  May  4th,  1903,  but  no  board  of 
public  safety  was  appointed  for  the  city  of  Lorain  until  July  3d, 
1903,  when  it  was  appointed  by  the  Governor  and  organized 
within  three  weeks  thereafter. 

The  city  council  never  passed  any  ordinance  classifying  the 
employees  of  the  fire  department,  and  the  board  of  public  safe- 
ty never  conducted  any  civil  service  examination,  but  on  De- 
cember 18tli,  1903,  the  mayor,  in  wTiting,  requested  of  the  lx)ard 
uf  public  safety  a  list  of  names  from  which  to  select  a  chief  of 
the  fire  department,  and  a  list  was  given  him  by  said  board, 
containing  the  naires  of  one  member  of  each  of  the  three  hose 
companies  who  had  served  longest  in  the  department;  this  list 
(lid  not  contain  relator's  name,  but  it  did  contain  respondent's 
name,  and  the  m^yor  selected  the  latter  as  chief  of  the  fire  de- 
partment, and  on  December  23d,  1903,  api)ointed  him  as  such, 
the  api>ointment  to  take  effect  January  1st,  1904,  and  certified 
Slid  appointment  to  the  board  of  public  safety. 

Relator  was  never  removed  from  office  in  the  manner  pro- 
vided ill  the  code,  but  acted  as  fire  chief  until  January  1st,  1904, 
on  wliieh  day  res|)ondent  cpialified  as  such,  entered  upon  his  du- 
ties and  has  been  serving  as  such  ever  since. 

Respondent  further  claims  and  introduced  evidence  for  the 
j)urpos^  of  proving  that  on  the  morning  of  May  4th,  1903,  the 
mayor  of  the  (»ity  called  relator  to  his  office,  told  hfm  that  his 
term  of  office  was  up,  asked  him  if  he  would  accept  a  temporary 
ajipcintment,  and  being  told  by  relator  that  he  would,  there- 
upon appointed  him  temporary  chief  of  the  fire  department 
This  is  denied  by  relator,  and  for  how  long  a  time  he  was  ap- 
poirted  temporary  chief  does  not  appear. 

Relator  bnses  his  claim  to  the  office  upon  the  fact  that  he  was 
in  o.ffice  at  the  time  the  new  code  took  effect,  never  was  re- 
moved as  provided  by  said  code  and  that  he  is  entitled  to  con- 
tinue in  office  until  so  removed,  by  virtue  of  Section  167  of  said 
code,  the  last  paragraph  of  which,  omitting  words  not  relevant 
to  this  case,  provides  as  follows: 

**yo  •  •  *  fireman  *  *  •  serving  in  this  •  •  • 
^'re  department  of  any  city  of  the  state  at  the  time  this  act  goes 
into  effect  shall  be  removed  or  reduced  in  rank  or  pay,  except 
in  accordance  with  the  provisions  of  this  act. 
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Respondent  says,  first :  that  relator  was  not  in  office  when  the 
code  took  effect;  second,  even  if  he  was,  the  law  continuing  him 
in  office  is  unconstitutional ;  third,  even  if  in  office  and  the  law 
constitutional,  the  board  of  public  safety  never  did  that  which 
is  required  to  be  done  to  give  him  the  right  to  claim  that  the 
board  had  appointed  him. 

As  relator  makes  no  claim  that  the  board  appointed  him,  the 
third  contention  may  be  dismissed  without  further  considera- 
tion. 

He  was  elected  May  5th,  1902.  under  an  ordinance  which  pro- 
vided that  the  chief  should  be  elected  annually,  which  would  in- 
tend that  he  was  elected  for  one  year  or  until  ^lay  5th,  1903,  or 
at  least  until  the  council  on  the  first  ^londay  of  May,  1903  (May 
4),  should  elect  his  successor;  as  the  council  met  in  the  evening, 
that  would  be  until  the  evening  of  ^lay  4th,  1903;  but  when 
the  council  met  that  evening  it  could  not  elect  a  successor  to 
him  because  the  new  code  had  already  taken  effect,  was  in  force, 
and  took  away  from  the  council  the  right  to  elect  a  tire  chief. 

The  council  in  fact  did  not  attempt  to  elect  a  successor  to  rela- 
tor. 

That  relator  was  an  officer  whose  duties  are  regulated  by 
law,  ijot  under  the  control  or  direction  of  any  superior  in  his 
department,  is  admitted  by  counsel  for  respondent.  If  so,  he 
was  an  ''officer"  within  the  purview  of  Section  8,  Revised  Stat- 
utes, which  provides: 

''Any  person  holding  an  office  or  public  trust  shall  continue 
therein  until  his  successor  is  elected  or  appointed  and  qualified, 
unless  it  is  otherwise  provided  in  the  Constitution  or  laws." 

Not  having  otherwise  provided  for  the  office  of  relator,  and 
no  successor  liaving  been  elected  or  appointed  before  the  new 
code  took  effect,  he  was  then  in  office  and  entitled  to  the  bene- 
fits of  said  Section  167  if  the  same  is  constitutional,  and  imles'? 
the  temporary  new  appointment  testified  to,  affects  the  ease. 
This  conclusion  is  in  accord  with  the  decision  of  this  court  in  the 
case  of  f^tat(\  rs  rrl  John  Coon,  v.  Gcorqe  K.  Myprs,  recently  de- 
cided in  Cuyahoga  county,  and  likewise  is  in  accord  with  Section 
213  of  the  municipal  code. 
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As  to  the  temporary  appointment  claimed  to  have  been  made 
on  May  4th,  1903 :  having  arrived  at  the  conclusion  that  no  va- 
cancy on  that  day  existed  in  the  oflSce  of  fire  chief,  we  are  un- 
able to  see  how  the  mayor,  or  anybody  else,  could  make  an  ap- 
pointment, temporary  or  otherwise,  to  an  oflfice  which  was  not 
vacant. 

Second.  .  It  is  claimed  that  Section  167  of  the  municipal  code, 
in  so  far  as  it  provides  that  no  officer,  etc.,  serving  in  the  police 
or  fire  department  of  any  city  of  the  state  at  the  time  the  code 
took'  effect  should  be  removed,  except  in  accordance  with  the 
provisions  of  the  code,  is  an  exercise  of  appointing  power  by 
the  General  Assembly  and  is  in  conflict  with  Section  27,  Article 
II  of  the  State  Constitution. 

With  this  contention  we  can  not  agree ;  the  reasons  against  it 
are  fully  stated  by  Judge  Summers  in  the  case  of  State,  ex  rely 
V.  HalU2b  C.  C,  762. 

It  follows  that  relator  is  entitled  to  the  relief  he  prays  for, 
and  the  same  is  granted. 


DAMAGES  SOUGHT  FOR  TRANSPORTATION  OF  HOGS 

INFECTED  WITH  CHOLERA. 

Circuit  Court  of  Lorain  County. 

Oeorge  W.  Morton  v.  Robert  Murry. 

Decided,  November,  1904. 

Trials — Failure  to  Ask  Instructions  to  Disregard  Evidence  Properly 
Admitted  Waives  Error. 

Failure  of  a  defendant  to  ask  the  court  to  instruct  the  jury  to  disre- 
gard evidence,  which  was  properly  admitted  as  against  a  co-defend- 
ant who  was  subsequently  dropped  from  the  case,  waives  any  error 
of  the  court  in  neglecting  to  so  instruct  the  jury. 

Winch,  J. ;  Hale,  J.,  and  Marvin,  J.,  concur. 

This  was  an  action  brought  by  the  defendant  in  error 
against  plaintiff  in  error  for  damages  sustained  by  reason  of  the 
wrongful  transportation  of  hogs  infected  with  cholera,  whereby 
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defendant  in  error's  hogs  became  infected  and  some  of  them 
died.     There  was  a  verdict  and  judgment  for  plaintiff  below. 

Three  errors  alleged  are  relied  upon  for  the  reversal  of  this 
judgment. 

1.  It  is  claimed  that  the  verdict  is  not  supported  by  the  evi- 
dence. A  careful  reading  of  the  evidence  convinces  us  that  the 
evidence  fully  sustains  the  verdict. 

2.  There  were  two  defendants  in  the  original  action :  Morton, 
plaintiff  in  error,  who  owned  and  transported  the  hogs,  and 
Knauss,  who  owned  the  farm  adjoining  defendant  in  error's 
to  which  the  hogs  were  transported.  During  the  trial  of  the  case 
testimony  was  admitted  as  to  the  admissions  of  Knauss;  these 
were  properly  admitted  as  against  him,  he  being  a  defendant: 
they  were  not  admissible  against  ^lorton. 

The  court  in  its  charge  directed  a  verdict  in  favor  of  Knauss 
and  he  was  thereby  let  out  of  the  case,  and  properly.  But  the 
court  neglected  to  caution  the  jury  as  to  the  inadmissibility  of 
Knauss'  admissions  as  against  Morton.  Had  recpiest  to  so 
charge  been  made,  it  would  have  been  error  to  have  refused  it, 
but  as  no  such  re(iuest  was  made,  although  the  court  inquired 
of  defendant'^  counsel  if  further  requests  were  desired,  we  are 
inclined  to  rule  there  was  no  error  herein. 

Certainly  there  was  no  error  in  the  original  admission  of  the 
evidence. 

3.  We  think  the  charge  fair  and  very  favorable  to  defendant 
below.  The  construction  given  by  the  court  of  the  statute. 
Section  4211,  sub-sections  6-7,  was  all  that  the  defendants  were 
entitled  to. 

The  court  held  that  the  action  was  brought  under  the  statute, 
and  was  founded  upon  the  negligence  of  the  defendant,  and 
held  that  to  recover  under  the  statute  the  plaintiff  must  prove 
not  only  that  the  defendant  transported  hogs  infected  with 
cholera,  whereby  the  same  was  communicated  to  plaintiff's  hogs 
to  his  damage,  but  that  the  plaintiff  must  show  that  the  defend- 
ant knew  his  hoffs  were  so  infected,  at  the  time  he  transported 
them.     Wr  find  no  erroi-  in  tiie  charge. 

Judgment  affirmed. 
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ALLOWANCE  OF  ALIMONY  ON  GROUNDS 
SUBSEQUENTLY  ARISING. 

Court  of  Appeals  for  Lucas  County. 
Herma  ^I.  Cadwell  v.  Frank  W.  Cadwell. 

Decided,  July  7,  1913. 

Divorce  and  Alimony — Refusal  of  Alimony  to  Wife  in  Another  Juris- 
diction— Conclusive   Only   Under  Conditions   then  Existing. 

Where,  in  prior  actions  in  another  jurisdiction  in  this  state,  the  courts 
have  held  in  suits  between  the  same  parties  for  divorce  and  ali- 
mony, that  the  separation  of  the  parties  was  caused  by  the  fault 
of  the  wife,  but  that  she  had  not  been  guilty  of  willful  absence 
for  three  years,  nor  of  gross  neglect  of  duty,  nor  extreme  cruelty, 
and  have  adjudged  that  the  husband  should  make  a  fixed  month- 
ly payment  for  the  support  of  the  children,  but  refused  an  at- 
lowance  of  alimony  to  the  wife,  such  adjudications  are  final  and 
conclusive  as  to  conditions  then  existing,  but  do  not  preclude 
an  allowance  of  alimony  on  grounds  subsequently  arising. 

Marshall  &  Fraser  and  Berkeley  Pearce,  for  plaintiff. 
Richard  H,  Lee,  contra. 

Richards,  J. ;  Kinkade,  J.,  and  Chittenden,  J.,  concur. 

Appeal  from  common  pleas  court. 

This  is  an  action  brought  by  the  plaintiff  against  her  husband 
for  the  purpose  of  securing  an  allowance  of  alimony.  The  par- 
ties to  this  action  have  had  a  great  deal  of  litigation  in  the  courts 
of  Cuyahoga  county  over  their  marital  troubles,  two  actions 
for  divorce  having  been  brought  in  that  county  by  the  husband 
and  divorce  refused  in  each  case.  The  first  of  these  actions  re- 
sulted in  an  allowance  of  alimony  to  the  wife,  from  which  allow- 
ance the  husband  appealed  to  the  circuit  court,  which  latter 
court  on  a  hearing  of  the  case,  in  the  decree  rendered  December 
16,  1911,  refused  the  wife  alimony  but  gave  her  the  custody  of 
the  two  children  of  the  parties  and  ordered  the  husband  to  pay 
to  her  for  the  support  of  the  children  $30  on  the  first  day  of 
each  month.  The  prayer  for  alimony  was,  by  the  circuit  court, 
specifically  denied. 
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It  appears  from  the  evidence  in  this  ease  that  Mrs.  Cadwell 
resided  up  to  the  time  of  her  marriage  to  the  defendant,  which 
occurred  on  June  15,  1898,  in  this  county  and  that  after  their 
marriage  they  resided  in  the  city  of  Cleveland,  which  eity  had 
always  been  the  home  of  the  husband.  In  the  year  1909  she 
left  him,  taking  the  two  children,  and  came  to  live  vnth  her 
parents  in  Lucas  county,  and  has  continued  to  reside  here  from 
that  time.  Certain  matters  must  be  considered  to  have  been  ad- 
judicated between  these  parties  and  not  now  open  to  further 
discussion  or  consideration.  We  must  take  it  for  granted  as 
held  by  the  circuit  court  in  Cuyahoga  county  that  the  separation 
of  the  parties  in  the  year  1909  was  occasioned  not  because  of 
habitual  drunkenness  of  the  husband  as  was  claimed  by  the  wife 
but  by  an  ill-grounded  jealousy  on  her  part  and  that  as  held  in 
the  decision  of  that  court  the  evidence  was  not  such  as  required 
her  to  leave  him  permanently.  In  the  second  divorce  case 
brought  by  the  husband,  after  the  decision  of  the  circuit  court  to 
which  reference  has  just  been  made,  the  common  pleas  court  held 

« 

in  a  decision  rendered  May  24, 1913,  that  she  had  not  been  guilty 
of  wilful  absence  from  her  husband  for  three  years  nor  of  gross 
neglect  of  duty  or  extreme  cruelty  towards  him.  Thes?  matters 
so  adjudicated  by  the  courts  in  that  county  will  not  be  opened  up 
for  further  examination  by  this  court. 

The  plaintiff  in  her  petition  for  alimony  in  this  county  avers 
that  her  husband  has  been  guilty  of  gross  neglect  of  duty  in 
failing  to  provide  for  her  since  the  decision  rendered  by  the  cir- 
cuit court  and  since  her  offer  to  return  and  live  with  him  and 
her  ineffectual  attempt  to  bring  about  a  reconciliation  between 
them.  It  is  insisted  by  counsel  for  Mr.  CadweU  that  this  court 
has  no  jurisdiction  to  allow  alimony  to  the  wife  because  of  the 
decree  rendered  in  the  circuit  court  in  Cuyahoga  countj'.  That 
court  after  clearly  recognizing  the  distinction  existing  between 
alimony  on  the  one  hand  and  an  allowance  for  the  support  of 
the  children  on  the  other,  as  already  stated,  specifically  refused 
alimony  under  the  facts  then  existing.  Mrs.  Cadwell  was  then 
claiming  alimony  by  reason  of  the  alleged  habitual  drunkenness 
of  her  husband,  and  the  court  found  that  the  drunkenness  was 
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not  of  subh  frequency  as  to  be  habitual,  and  therefore  and  for 
that  reason  refused  to  allow  her  any  alimony.  Iler  present 
claim  is  based  upon  occurrences  since  the  date  of  that  decision. 
It  is  not  the  law  that  the  former  decision  is  an  adjudication 
that  no  cause  for  the  allowance  could  thereafter  arise.  The 
allowance  which  was  made  by  that  court  for  the  support  of  the 
children  is  in  no  sense  of  the  word  a  provision  for  her  by  way 
of  alimony. 

We  call  attention  to  Preizinger  v.  Pretzingtr,  45  Ohio  St., 
452,  459,  where  the  distinction  is  clearly  pointed  out  by  the  Su- 
preme Court.  Indeed  it  was  held  by  the  Supreme  Court  in  the 
case  of  Rogers  v.  Rogers,  51  Ohio  St.,  1,  that  an  allowance  for 
the  maintenance  of  minor  children  was  not  appealable.  While 
the  law  has  always  been  in  Ohio  that  the  allowance  of  alimony 
is  appealable,  by  act,  90  O.  L.,  186  (Section  8035,  General  Code), 
the  right  to  appeal  from  the  allowance  for  the  maintenance  of 
children  was  first  granted.  I  only  call  attention  to  this  decision 
and  the  latter  statute  to  indicate  the  distinction  between  alimony 
and  an  allowance  for  the  maintenance  of  children.  Our  Supreme 
Court  in  Fickel  v.  Granger,  83  Ohio  St.,  101,  106,  says  that 
**  Alimony  is  an  allowance  for  support,  which  is  made  upon  con- 
siderations of  equity  and  public  policy.  *  *  *  It  is  based 
upon  the  obligation,  *  *  •  that  the  husband  must  support 
his  wife."  We  are  then  at  liberty  to  determine  the  claim  of  the 
wife  to  alimony  in  this  case  and  render  such  decree  as  the  facts 
may  justify,  unhampered  by  the  refusal  of  the  circuit  court  in 
Cuyahoga  county  to  allow  her  alimony  on  the  facts  existing  at 
the  time  of  the  decision  in  that  court,  in  December,  1911. 

The  evidence  tends  to  show  that  subsequent  to  said  decision 
she,  in  good  faith,  sought  a  reconciliation  with  her  husband  and 
offered  to  return  and  live  with  him  and  resume  their  marital 
relations.  The  husband  strenuously  insists  that  such  offer  was 
not  made  in  good  faith  but  only  for  the  purpose  of  enabling  her 
to  secure  a  portion  of  his  property.  When  asked  on  the  wit- 
ness stand  to  state  what  would  satisfy  him  that  she  was  acting 
in  good  faith  in  making  her  offer,  he  was  unable  to  state  or  at 
least  failed  to  statie  what  would  be  sufficient. 
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**A  company  or  organization  may  be  organized  to  transact 
the  business  of  life  or  accident,  or  life  and  accident  insurance 
on  the  assessment  plan  for  the  purpose  of  mutual  protection 
and  relief  of  its  members,  and  for  the  payment  of  stipulated 
sums  of  money  to  families''  or  heirs  of  the  deceased  members 
of  such  company  or  association. 

The  constitution  of  said  association  provided: 

*' Article  II — Object.  Sec.  1.  The  object  of  this  association 
shall  be  to  provide  assistance  for  the  families  or  legal  heirs  of  a 
deceased  member." 

Article  IV,  Section  2,  provided : 

'*The  sum  so  paid  shall  be  held  as  a  death  benefit  fund  to  be 
paid  to  the  family  or  whoever  the  next  deceased  member  may 
have  elected,  immediately  upon  satisfactory  evidence  of  audi 
death  having  been  furnished  to  the  board  of  trustees." 

Under  the  provisions  of  the  statute  and  of  the  constitution 
of  this  association  there  can  be  no  question  but  that  the  death 
benefit  provided  would  be  payable  to  the  widow,  Clara  L.  John- 
son, the  deceased  having  left  no  children;  but  it  is  claimed 
that  the  widow  is  not  entitled  to  this  benefit  by  reason  of  the 
fact  that  the  said  Clifford  E.  Johnson  had  designated  his 
brothers  the  beneficiaries  of  his  claim.  Prior  to  the  mamage 
of  Clifford  E.  and  Clara  L.  Johnson  this  designation  had  been 
made  by  Clifford  E.  Johnson,  so  that  the  question  is,  whether 
or  not  the  widow — notwithstanding  the  brothers  had  been  des- 
ignated— is  entitled  to  tlie  claim,  or  whether  by  reason  of  the 
designation  the  brothers  are  entitled  to  the  fund. 

If'  Clifford  E.  Johnson  had  not  married  Clara  L.  Johnson 
there  would  be  no  question  but  that  the  designation  of  the 
brothers  would  be  binding  upon  the  association,  and  they  would 
be  entitled  to  tlie  benefit  because  they  would  come  under  the 
provisions  of  the  law  and  the  constitution,  but  we  are  of  the 
opinion  that  the  purpose  of  the  law  and  the  purpose  of  the 
constitution  of  this  association  was  primarily  to  raise  a  fund 
for  tlie  families  of  the  deceased,  and  that  it  was  not  within 
the  power  of  said  Clifford  E.  Johnson  to  designate  others  than 
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the  members  of  his  family  as  the  beneficiaries  of  this  fund. 
At  the  time  of  his  death  the  family  of  Clifford  E.  Johnson 
consisted  of  himself  and  his  wife,  the  brothers  at  that  time 
were  not  members  of  his  family  within  the  meaning  of  the  law, 
and  therefore  not  being  members  of  the  family,  his  designation 
made  at  the  time  when  it  was  proper  became  inoperative  as 
against  the  provisions  of  the  law  and  the  provisions  of  the 
constitution  of  the  society,  and  the  court  hold  that  the  widow 
alone  is  entitled  to  the  benefit  provided  by  the  association. 


DAMAGES  FOR.  WANTON  TRESPASS. 

Circuit  Court  of  Huron  County. 

Mildred  G.  Houran  v.  CharijES  Whitney  et  al.* 

Decided,  October  5,  1912. 

Trespass — Finding  of  Not  Quilty  of  Intentional  Wrongdoing  or  Actual 
Malice  Not  Inconsistent  tcith  a  General  Verdict  for  Plaintiff  which 
Includes  Punitive  Damages. 

In  an  action  to  recover  damages  for  an  alleged  wanton  and  malicious 
trespass  on  real  estate,  in  which  the  jury  returns  a  general  verdict 
for  the  plaintiff,  and  assesses  the  actual  damages  and  the  punitive 
damages  separately,  and  further  states  in  answer  to  an  interroga- 
tory submitted,  that  it  does  not  find  the  defendants  were  guilty 
of  intentional  wrongdoing  or  actual  malice,  the  plaintiff  is  en- 
titled to  a  judgment  for  the  full  amount  of  the  general  verdict. 
Inasmuch  as  such  special  finding  does  not  exclude  a  conclusion 
that  the  defendants  acted  wantonly,  or  in  reckless  disregard  of 
the  rights  of  the  plaintiff,  and  it  is  not,  therefone,  irreconcilable 
with  the  general  verdict. 

C.  P.  &  R.  D.  Wickham,  for  plaintiff  in  error. 
A.  V,  Andrews,  contra. 

Richards^  J.;  Kinkade,  J.,  concurs;  Wildman,  J.,  not  sitting. 

Error  to  common  pleas  court. 

In  the  court  of  common  pleas,  Mildred  G.  Houran  brought 
an  action  against  the  defendants  to  recover  damages  for  an  al- 
leged wrongful,  wanton  and  malicious  trespass  committed  upon 

*Ai&rmed  without  opinion,  Whitney  v.  Houran^  90  Ohio  State, . 
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her  premises.  Issues  were  made  up  between  the  parties  and  the 
ease  tried  to  a  jury,  resulting  in  a  general  verdict  in  favor  of 
the  plaintiff  for  $210. 

The  trial  court,  at  the  request  of  the  defendants,  submitted 
to  the  jury  certain  special  interrogatories  to  be  answered  by 
them  in  the  event  they  returned  a  general  verdict.  The  jury 
in  response  to  the  first  interrogator}^  answered  that  they  re- 
turned $10  as  actual  damages  caused  by  the  trespass ;  and  in  an- 
swer to  the  second  interrogatory  that  they  returned  the  sum 
of  $200  by  way  of  punitive  damages. 

The  fourth  interrogatory  submitted  reads  as  follows: 

''4.  Do  you  find  that  any  of  the  defendants  on  the  even- 
ing of  March  16,  1908,  were  guilty  of  intentional  wrongdoing  or 
actual  malice  toward  the  plaintiflP?    Answer:    No." 

After  the  rendition  of  the  verdict,  the  case  came  on  to  be 
heard  in  the  trial  court  upon  the  motion  of  the  plaintiff  for 
a  judgment  in  her  favor  on  the  general  verdict  for  the  sum  of 
$210  and  costs,  and  the  motion  of  the  defendants  that  the  court 
render  a  judgment  on  the  general  verdict,  as  modified  by  the 
special  findings  and  the  answers  of  the  jury,  in  the  sum  of  $10 
only.  The  court  found  and  adjudged  that  the  general  verdict  to 
the  extent  of  $200  was  inconsistent  with  the  special  findings  and 
irreconcilable  therewith,  and  rendered  judgment  for  $10  only, 
thus  eliminating  the  amount  of  $200,  allowed  as  punitive  dam- 
ages. 

The  plaintiff  insists  in  this  court  that  the  answers  to  the  inter- 
rogatories are  not  so  irreconcilably  inconsisteut  with  the  general 
verdict  as  to*  justify  the  action  of  the  trial  court  in  refusing  to 
enter  a  judgment  for  $210  and  in  entering  a  judgment  for  $10 
only. 

It  will  be  noted  that  by  the  answer  of  the  jury  to  interroga- 
tory No.  4,  they  find  only  that  the  defendants  were  not  moved 
by  **  intentional  wrong-doing  or  actual  malice  towards  the  plaint- 
iff.'* It  is  insisted  by  counsel  for  the  defendants  that  this  an- 
swer precludes  the  allowance  of  any  punitive  or  exemplary 
damages. 

Many  fine  distinctions  have  been  drawn  between  actual  malice, 
express  malice,  and  malice  in  fact  on  the  one  hand,  and  implied 
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malice,  imputed  malice,  constructive  malice  and  malice  in  law 
on  the  other  hand,  but  into  this  fruitful  field  of  discussion  it 

■ 

will  not  be  necessary  to  enter. 

A  careful  examination  of  the  question  raised  by  the  record  in 
this  case  leads  us  to  the  conclusion  that  interrogatory  No.  4 
is  too  restricted  in  its  language  to  forbid  the  allowance  of  ex- 
emplary damages. 

During  the  argument,  reference  was  made  to  Mauk  v.  Brurid- 
age,  68  Ohio  St.,  89,  but  the  Supreme  Oourt  was  passing  only 
upon  the  phrase  ** express  malice"  in  that  case,  and  was  not 
considering  whether  exemplary  damages  could  be  allowed  in 
cases  of  the  kind  under  consideration  upon  a  finding  of  any 
circumstances  other  than  express  malice. 

Reference  was  also  made  during  the  argument  to  the  case  of 
Young  v.  Telephone  &  Telegraph  Co.,  an  unreported  case  tried 
in  the  court  of  common  pleas  of  this  county,  affirmed  by  this 
court  and  affirmed  by  the  Supreme  Court,  without  report,  in 
American  Tel.  d'  Tel.  Co.  v.  Young,  78  Ohio  St.,  399.  An  ex- 
amination of  the  record  in  that  case,  which  was  one  of  alleged 
wanton  and  malicious  trespass  upon  real  estate,  shows  that  the 
charge  of  the  court  authorized  the  jury  to  award  punitive  or 
exemplary  damages,  if  they  found  the  acts  were  done  **  wantonly 
or  maliciously  or  with  a  reckless  disregard  of  plaintiff's  rights.'* 
While  it  mav  be  true  that  neither  the  circuit  court  nor  the  Sn- 
preme  Court  passed  upon  that  language,  we  believe  it  to  be  a 
correct  statement  of  the  rule  under  which  a  jury  would  be  justi- 
fied in  allowing  exemplary  damages  in  a  case  like  the  one  now 
before  the  court.  It  seems  to  be  in  accord  with  /  Southerla^id, 
Damages,  716,  where  the  author  says: 

*' There  is  much  authority  for  allowing  damages  beyond  com- 
pensation for  torts  whenever  a  case  shows  a  wanton  invasion  of 
the  plaintiff's  rights  or  any  circumstances  of  outrage  or  insult; 
whenever  there  has  been  oppression  or  vindictiveness  on  the  part 
of  the  wrongdoer;  whenever  there  is  a  willful  malice  or  reck- 
less tort  to  person  or  property." 

The  Century  Dictionary  defines  *' wanton"  as  characterized 
by  extreme  recklessness;  also  recklessly  disregard ful  of  rights  or 
consequences. 
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The  scope  of  this  interrogatory  is  not  broad  enough  to  cover 
a  case  in  which  the  jury  find  that  although  the  defendants  may 
not  have  been  moved  by  actual  malice,  yet  they  may  have  acted 
wantonly  and  with  a  reckless  disregard  of  the  rights  of  the 
plaintiflf.  It  appears  to  the  court,  therefore,  that  interrogatory 
No.  4  and  the  response  thereto  of  the  jury  are  not  so  irrecon- 
cilably in  conflict  with  the  general  verdict  as  to  have  justified  the 
court  in  refusing  to  enter  a  judgment  for  the  plaintiflf  for  the 
amount  of  the  general  verdict.  Well  established  practice  re- 
quires that  it  must  appear  that  the  special  findings  are  in  a  legal 
sense  irreconcilable  with  the  general  verdict  and  that  this  con- 
flict must  be  clear  before  a  court  will  be  justified  in  disregarding 
the  general  verdict.     Davis  v.  Turner.  69  Ohio  St.,  101,  102. 

The  judgment  of  the  court  of  common  pleas  will  be  reversed 
and,  proceeding  to  render  the  judgment  which  that  court  should 
have  rendered,  judgment  will  be  entered  in  favor  of  the  plaintiff 
upon  the  general  verdict. 


PROOF  or  GUn.T  UNDER  AN  INMCTMEMT  FOR  ROBBERY. 

Circuit  Court  of  Summit  County. 

John  McLaughlin  v.  State  op  Ohio. 

Decided,  April,  1905. 

Evidence — Trials — Statements  of  Third  Parties  in  Presence  of  Accused: 
When  Admissible — Record  of  Whole  Case  Before  Revietoing  Court 
— Immaterial  Evidence  Admissible  to  Rebut  Like  Evidence — Evi- 
dence Known  to  Party  Not  Newly-Discovered. 

1.  Statements  of  third  persons  to  the  accused,  charging  him  with  crime 

and  his  conduct  or  replies  In  response  thereto,  are  admissible  in 
evidence. 

2.  Where  a  motion  for  a  new  trial  is  overruled  and  no  exceptions 

tal^en  thereto  and  a  second  motion  for  a  new  trial  made  on  the 
ground  of  newly-discovered  evidence  Is  also  overruled,  to  which  ex- 
ceptlons  are  taken  and  the  case  taken  on  error  to  the  circuit  court, 
the  record  of  the  entire  case  is  before  the  court  for  review. 

3.  Where  Immaterial  evidence  has  been  admitted  on  behalf  of  one  party 

similar  evidence  then  becomes  admissible  on  the  part  of  the  other 
party  to  explain  or  rebut  it. 

4.  A  new  trial  will  not  be  granted  on  the  ground  of  newly-disoovered 

evidence,  simply  because  the  counsel  for  the  accused  did  not  know 
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of  the  existence  of  the  evidence,  when  it  was  possible  for  the  de- 
fendant to  communicate  it  to  him  at  any  time  previous  to  the  trial, 
and  he  failed  to  do  so. 

Winch,  J. ;  Hale,  J.,  and  Marvin,  J.,  concur. 

Plaintiff  in  error  was  arrested  on  May  15th,  1903,  charged 
with  having  participated  with  two  others  in  robbing  one  Robert 
Spinner.  He  was  incarcerated  in  the  county  jail  and  remained 
there  until  his  trial  at  the  Septeml)er  term  of  the  Common  Pleas 
Court  of  Summit  County,  and  on  October  28th,  1903,  was  found 
guilty  by  the  verdict  of  a  jury.  October  29th,  1903,  he  filed 
a  motion  for  a  new  trial,  which  on  November  4,  1903,  was  over- 
ruled by  the  court,  and  he  was  thereupon  sentenced  to  two  yean 
in  the  penitentiary.  No  exceptions  to  the  overruling  of  this 
motion  were  taken,  but  on  November  5th  another  motion  for  a 
new  trial  on  the  ground  of  newly-discovered  evidence  was  filed, 
accompanied  by  many  affidavits  setting  forth,  in  substance,  that 
at  the  time  the  robbery  was  committed  the  accused  was  so  ad- 
dicted to  and  under  the  influence  of  intoxicants  and  drugs  that 
he  was  not  accountable  for  what  he  did,  and  that  this  was  un- 
known at  the  time  of  the  trial  and  could  not,  with  reasonable 
diligence,  have  been  discovered. 

It  appears  from  these  affidavits  that  the  young  man  was  of 
good  family,  was  a  member  of  the  bar  of  New  York,  and  had 
been  assistant  corporation  counsel  for  New  York  City,  sustain- 
ing a  good  reputation ;  that  on  Christmas  day,  1901,  he  met  with 
an  accident,  was  taken  to  a  hospital,  was  given  narcotics  to  allay 
his  pain,  became  used  to  taking  morphine,  gradually  became  a 
slave  to  the  habit,  indulging  in  drinking  whiskey  and  absinthe 
to  excess,  descended  the  social  and  moral  scale  until  he  became 
a  tramp,  wandering  aboul  the  country,  associating  with  low 
and  vicious  characters,  suffered  from  his  excesses  to  such  an 
extent  that  his  moral  and  intellectual  faculties  were  blunted, 
became  a  wreck;  in  fact,  frequently  being  in  prison,  sometimes 
at  his  own  request  that  he  might  be  restrained  from  himself  and 
sobered  up.  He  made  known  none  of  these  facts  to  counsel  as- 
signed to  defend  him,  nor  did  any  of  his  family  know  that  he 
was  charged  with  crime  until  after  he  had  been  convicted  thereof. 
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Tt  may  fairly  be  supposed  that  the  numerous  affidavits  to  sus- 
tain the  last  motion  for  a  new  trial  were  procured  in  an  effort 
by  the  parents  of  this  young  man  to  save  him  and  themselves 
from  the  disgrace  of  his  commitment  to  the  penitentiary. 

This-  last  motion  for  a  new  trial  was  overruled,  exceptions 
taken,  and  bill  of  exceptions  prepared  and  filed  with  a  petition 
in  error  in  this  court. 

The  prosecuting  attorney  claims  that  no  exceptions  having 
been  taken  to  the  overruling  of  the  first  motion  for  a  new  trial, 
nothing  is  before  us  for  review  except  the  ruling  of  the  trial 
judge  upon  the  last  motion  for  a  new  trial,  but  we  hold  that  the 
entire  case  is  before  us  for  examination  of  such  rulings  as  the 
trial  judge  made  that  were  excepted  to  by  the  accused  at  the 
trial.     These  matters  will  be  examined  in  their  order. 

First.  It  is  claimed  tjiat  certain  declarations  of  the  prosecut- 
ing witness,  Spinner,  made  in  the  presence  of  the  accused,  should 
have  been  excluded.  It  appears  that  ^IcLaughlin  and  one  of 
his  companions  were  arrested  in  the  evening  shortly  after  the 
commission  of  the  crime  alleged,  and  taken  by  two  officers,  Good- 
enberger  and  Benson,  to  the  boarding  house  of  the  prosecuting 
witness.  Spinner,  for  identification  by  him.  The  questions  and 
answers  objected  to  referred  to  convei'sation  of  the  accused  at 
that  time,  narrated  by  Goodenberger,  and  are  as  follows: 

*'Q.  State  what  was  said/  A.  We  asked  Spinner  in  effect, 
[)robably  not  in  the  s«nie  words,  whether  these  were  the  parties 
that  robbed  him,  and  he  pointed  at  ^McLaughlin  and  said  he  was 
one,  and  he  looked  at  Macklin,  Macklin  was  leaning  up  against  a 
showcase  there,  and  first  he  said  he  didn't  look  tall  enough, 
and  after  ^lacklin  straightened  up  and  turned  around  so  he 
could  get  a  feood  look  at  him,  he  said  he  was  one  of  the  other 
men. 

**Q.  Do  you  remember  any  other  conversation  that  occurred 
in  the  presence  of  McT.aus:hlin  either  between  you  and  Mc- 
Laughlin or  Spinner  and  .McLaughlin  in  that  house?  A.  Yes, 
sir. 

**Q.  You  may  relate  it?  A.  Just  as  soon  as  we  got  in  the 
house  ]\IcLaughliu  said,  'I  do  remember  meeting  a  colored  man 
on  some  street  over  here  and  asking  him  for  some  tobacco.'  " 
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It  appears  that  without  objection  Spinner  himself,  when  on 
the  stand,  testified  to  the  same  conversation  as  follows : 

'*Q.  Now,  Robert,  what  is  the  fact  as  to  whether  or  not  you 
identified  ^IcLaughlin  there  as  one  of  the  fellows?  A.  As  soon 
as  I  seen  him  I  knowed  him.  I  said,  *You  are  the  fellow  that 
got  my  tobacco/  ^Yes,'  he  says.  *I  did  get  the  tobacco  off  a 
colored  fellow.'  I  says,  *You  are  the  man  that  robbed  me.' 
*No,'  he  says,  'T  never  robbed  you.  I  got  tobacco  from  a  little 
colored  fellow,  but  never  robbed  you."  *' 

Officer  Benson's  testimony  on  the  subject  is  as  follows: 

'*Q.  Tell  what  was  done,  what  took  place?  A.  Gooden- 
herger  told  the  lady  right  over  there,  asked  her,  'Is  ^Ir.  Spinner 
here?"     She  says.-   'I  guess  he  went  to  bed.' 

**Q.  Go  ahead.  \.  She  went  up  and  got  him  and  he  come 
down.  As  soon  as  ht;  come  inside  the  door,  as  soon  as  he  looked 
at  McLaughlin,  'You  are  the  one,'  he  said,  'That  helped  to  rob 
me. '  he  says. 

' '  Q.     Who  did  he  say  that  to  ?     A.  ^McLaughlin. ' ' 


It  thus  appears  that  the  accused  at  this  time  made  a  statement 
tendin-g  to  show  his  connection  with  the  crime.  Ilis  acknowl- 
edgment that  he  had  met  Spinner  about  the  time  and  place 
claimed  by  the  latter,  and  asked  him  for  his  tobacco,  was  sig- 
nificant, tended  to  identify  him  as  one  of  the  robbers  and  was 
proper  evidence  for  the  consideration  of  the  jury. 

The  rule  that  statements  of  third  persons  to  the  accused,  charg- 
ing him  with  the  crime,  and  his  conduct  or  replies  in  response 
thereto,  are  admissible,  was  laid  down  by  this  court  in  the  case  of 
Moran  v.  State,  11  C.  C.  464,  and  affirmed  by  the  Supreme  Court. 
The  opinion  of  the  court  by  Judge  Hale  sets  forth  our  views 
of  this  matter,  and  we  believe  fully  applies  to  this  case. 

AVe,  therefore,  hold  that  there  was  no  error  in  the  admission 
of  the  testimony  objected  to. 

Second,  exception  is  takeii  to  the  testimony  of  Detective  Doer- 
ler  in  which  he  gave  a  conversation  wilh  the  accused  a  few 
days  before  his  arrest,  in  which  the  doteetive  claimed  he  ordered 
AIcLaughlin  out  of  town.  This  testimony  was  incompetent,  but 
it  appears  from  the  bill  of  exceptions  that  upon  cross-examina- 
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tion  of  the  defendant  he  was  asked  if  Doerler  had  not  ordered 
him  out  of  town,  and  defendant,  without  waiting  for  the  court 
to  rule  upon  the  question,  answered  **No."  On  re-direct  exam- 
ination the  defendant  testified  to  his  conversation  with  Doerler 
and  gave  his  version  of  it.  In  rebuttal  the  state  called  Doerler, 
who  gave  his  recollection  of  the  conversation,  to  which  the  de- 
fendant excepted. 

We  think  that  under  these  circumstances  Doerler 's  testimony 
was  admissible. 

It  has  frequently  been  held  that  where  inadmissible  or  imma- 
terial or  irrelevant  evidence  has  been  admitted  in  behalf  of  one 
party,  similar  evidence  may  be  admitted  to  rebut  it,  and  where 
part  of  an  act  or  declaration  is  given  in  evidence  by  one  party, 
the  other  party  is  entitled  to  inquire  into  the  whole.  20  Am. 
Digest,  450,  and  cases  cited. 

It  is  said  by  Jones  in  the  first  volume  of  his  Law  of  Evidence, 
Section  169,  that  the  reason  for  this  rule  is,  that  it  would  be 
manifestly  unjust,  if  one  party  is  permitted  to  introduce  ir- 
relevant testimony,  to  prevent  the  other  party  from  rebutting 
or  explaining  it.  So  it  seems  to  us,  though  some  courts  have 
held  that  the  introduction  of  immaterial  evidence  to  meet  im- 
material evidence  is  within  the  discretion  of  the  trial  judge. 
Treat  v.  Curtis,  124  ]\Iass.,  348;  Fnshbiish  v.  Goodwin^  25  N.  C, 
425. 

In  either  view  of  the  case  there  was  no  error  in  the  admission 
of  the  testimonv  of  Doerler,  for  which  this  case  should  be  re- 
versed. 

It  remains  to  consider  the  claim  of  plaintiff  in  error  that  the 
trial  court  erred  in  overruling  the  motion  for  a  new  trial,  which 
was  based  upon  the  ground  that  there  was  newly-discovered  evi- 
dence. The  character  of  this  so-called  newly-diseoveretr  evi- 
dence has  been  given.  The  motion  is  based  upon  the  fifth  clause 
of  Section  7350,  Revised  Statutes,  which  provides  that  a  new 
trial  may  be  granted  for  ** newly-discovered  evidence,  material 
for  the  defendant,  which  he  could  not  with  reasonable  diligence 
have  discovered  and  produced  at  tlie  trial." 
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Whether  this  evidence,  if  it  had  been  submitted  at  the  trial, 
would  probably  have  changed  the  result  is  not  necessary  for  us 
to  determine,  for  we  are  of  the  opinion  that  the  evidence  set 
forth  in  the  affidavits  accompanying  the  motion  does  not  come 
within  the  provision  of  the  statute  that  it  shall  be  * 'newly-dis- 
covered" and  such  that  defendant  "could  not,  with  reasonable 
diligence,  have  discovered  and  produced  at  the  trial." 

That  the  accused  just  before  he  was  arrested  had  been  drink- 
ing to  excess,  and  had  been  twice  locked  up  for  intoxication  that 
he  might  sober  up,  was  testified  to  by  himself  at  the  trial. 

But  it  is  claimed  thai  the  use  of  absinthe  and  morphine  was 
not  known  to  his  counsel  at  the  time  of  the  trial.  This  may  be 
so.  It  is  also  claimed  that  the  particular  characteristics  of  the 
use  of  such  liquor  and  drug  is  to  make  their  user  and  habitue 
secretive  as  tx)  their  use,  deceitful,  careless  of  results,  forgetful 
and  irresponsible.    Such  may  be  the  case. 

That  counsel  for  the  accused  did  not  know  of  this  evidence 
does  not  make  it  newly-discovered,  if  at  any  time  previous  to 
the  trial,  defendant,  who  unist  be  presumed  to  know  the  most 
about  it,  was  able  to  communicate  it  to  him.  Isaacs  v.  People, 
118  111.,  538;  Pa<'e  v.  State.  63  Ga.,  159;  Russell  v.  Oliver,  78 
Tex.,  11. 

But  w^as  the  defendant  at  the  time  of  the  trial  able  to  com- 
municate it  to  him  ? 

It  must  be  remembered  that  the  accused  was  arrested  ^lay 
15th,  1908,  but  not  tried  until  October  28th,  1903,  over  five 
months  later.  During  all  that  time  he  was  in  jail  and  must 
have  materially  recovered  from  any  bad  effects  resulting  from 
the  use  of  intoxicants  and  drugs.  There  is  no  evidence  that 
such  was  not  the  case.  The  aflfidavits  all  refer  to  his  condition 
before  and  at  the  time  he  was  arrested,  and  not  to  his  condition 
at  the  time  of  the  trial,  lie  was  an  attorney  and  knew  the  value 
of  such  evidence. 

He  himself  testified  in  the  police  court  the  morning  after  the 
robbery  occurred,  and  again  at  his  trial  before  the  common  pleas 
court.  It  appears  from  the  counter-affidavits  on  the  motion 
that  he  sat  at  the  trial  table  with  his  counsel  and  made  sugges- 
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tions  to  hira  as  to  the  manner  of  conducting  his  defense.  He 
argued  his  own  cause  to  the  jury.  From  these  circumstances 
we  must  conclude  that  he  was  abundantly  able  to  communicate 
all  of  the  facts  as  to  his  previous  habit  and  condition  to  his  coun- 
sel, and  offer  them  in  evidence.  That  he  did  not  do  so  was 
his  own  neglect,  and  upon  this  he  can  not  base  his  right  to  a 
new  trial. 

ITie  motion  will  be  denied  if  the  mover  has  been  guilty  of 
laches.     Moore  v.  Coates,  35  0.  S.,  177. 

It  was  held  in  the  case  of  Nesbit  v.  People,  19  Col.,  441,  that: 

*' A  motion  for  a  new  trial,  on  a  charge  of  murder,  for  newly- 
discovered  evidence,  will  not  be  granted  w^here  it  consists  of  the 
professional  opinion  as  to  the  mental  condition  of  the  defend- 
ant, and  no  efforts  were  shown  to  obtain  it  before  trial," 

In  the  case  of  (Uxpper  v.  State,  122  Iml.,  377,  the  court  says: 

''Where  the  defendant  in  a  trial  for  murder  testifies  as  to  all 
the  circumstances  of  the  homicide,  which  occurred  more  than 
three  years  before,  and  seeks  to  justify  it  on  the  sole  ground  of 
self-defense,  a  new  trial  will  not  be  granted  on  the  ground  of 
newly-discovered  testimony,  to  the  effect  that  defendant  had  been 
drinkinj]^  to  excess  for  several  months  before  the  homicide,  and 
was  on  the  verge  of  delirium  tremens. 


>> 


The  affidavits  filed  in  this  cause  make  a  case  very  similar  to 
the  case  of  People  v.  IIovcij,  30  Hun.,  354,  from  which  I  quote 
as  follows: 

*'The  defendant  was  tried  and  convicted  of  murder  in  the 
first  degree,  for  shooting  his  sister-in-law  on  April  20,  1892. 
There  was  present  at  the  time  of  the  shooting  of  the  deceased, 
the  defendant  and  his  wife.  The  defendant  w^as  examined  in  his 
own  behalf,  and  testified  that  the  shooting  was  accidental,  stat- 
ing in  detail  how  it  occurred  and  what  he  did  and  said  on  that 
dav. 

"It  appeared  by  the  testimony  of  several  of  the  witnesses,  and 
to  some  extent  by  the  testimony  of  the  defendant  himself,  that 
ht*  had  been  drinking  for  some  days  before  the  commission  of 
the  crime,  and  that  he  was  intoxicated  at  the  time  of  its  eon- 
mission.  The  conviction  was  affirmed  by  the  general  terra  on 
March  22,  ajid  by  the  court  of  appeals  on  July  5th,  1883. 
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**0n  July  11th,  18cS3,  the  defendant  moved  for  a  new  trial 
upon  the  ground  of  newly -discovered  evidence.  The  affidavits 
which  were  made  by  public  officers  attached  to  the  police  force 
and  prison  force  of  New  York,  tended  to  show  that  the  defend- 
ant was  arrested  on  April  15th,  1882,  and  committed  to  prison 
for  three  days  for  intoxication;  that  at  the  time  of  his  arrest 
and  while  in  prison  he  talked  wildly  and  acted  violently,  and  so 
that  it  was  necessary  to  confine  his  hands,  and  that  at  the  time 
of  his  discharge  he  was  not  fully  recovered  from  the  effects  of  the 
liquor ;  that  upon  the  day  after  his  arrest  for  the  homicide,  the 
city  physician  visited  him  and  found  him  in  a  highly  nervous 
and  excited  condition,  the  result  of  the  excessive  use  of  alcohol; 
that  he  complained  of  being  unable  to  sleep  or  control  himself, 
which  symptoms  resulted  from  the  abuse  of  alcohol  and  the  de- 
privation of  sedatives  he  had  been  in  the  habit  of  taking;  that  he 
was  under  treatment  for  these  troubles  for  some  two  weeks ;  that 
in  the  opinion  of  the  said  physician  at  the  time  of  such  examin- 
ation the  mind  of  the  prisoner  was  in  such  a  condition  that  he 
was  oblivious  of  his  actions  during  the  week  preceding  said  ex- 
amination. These  facts  were  not  communicated  to  the  defend- 
ant's counsel  until  the  latter  part  of  June,  1883. 

''Held:  That  it  was  not  probable  that  the  evidence,  if  re- 
ceived, would  have  changed  the  verdict. 

*'That  the  evidence  had  not  been*  discovered  since  the  trial, 
within  the  meaning  of  the  said  action,  inasmuch  as  the  facts 
of  his  arrest,  confinement  and  sickness,  must  have  been  known 
to  the  defendant,  although  he  might  not  have  known  the  exact 
condition,  physically  and  mentally,  in  which  he  was  then,  and 
that  it  was  his  duty  to  have  made  these  facts  Imown  to  his 
counsel,  if  he  deemed  them  important ;  that  the  only  fact  newly 
discovered  was  that  it  might  have  been  of  some  importance  to 
himself,  if  evidence  of  these  facts  had  been  produced  on  the  trial. 

**That  as  the  condition  and  mental  operations  of  the  defend- 
ant were  questions  necessarily  involved  upon  the  trial,  the  evi- 
dence was  cumulative. 

**That  the  failure  of  the  defendant  to  produce  the  evidence 
upon  the  trial  was  due  to  his  want  of  diligence.'' 

•    In  this  state  it  has  been  held  by  the  circuit  court  of  the  fifth 
circuit  (11  C.  C,  18),  that: 

**  Motions  for  new  trial,  based  upon  newly-discovered  evidence 
are  usually  addressed  largely  to  the  discretion  of  the  trial  court, 
and  that  court  having  passed  upon  the  case  in  all  its  aspects,  a 
reviewing  court  will  not  interfere  with  the  action  of  the  trial 
court,  especially  if  it  sees  no  ground  for  such  interference." 
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We  think  this  well  states  the  law,  and  adopt  it.  Believing  that 
the  trial  court  property  overruled  said  motion,  we  find  no  error 
in  its  so  doing. 

Our  attention  has  been  called  to  the  fact  that  the  plaintiff  in 
error  for  about  a  year  had  been  imprisoned  in  the  county  jail, 
no  part  of  which  time  counts  as  part  of  his  sentence  of  two  years 
in  the  penitentiary. 

It  has  also  been  suggested  that  the  young  man  has  been  re- 
habilitated, has  overcome  his  bad  habits,  recovered  from  the  use 
of  drugs  and  stimulants  and  been  sufficiently  punished ;  that  .con- 
finement in  the  penitentiary  will  not  further  reform  him  nor 
benefit  him  or  society ;  that  such  confinement  may  have  the  op- 
posite effect.  While  feeling  the  weight  of  these  suggestions,  we 
know  of  no  jurisdiction  this  court  has  to  reduce  the  sentence, 
and  suggest  that  such  representations  should  rather  be  made  to 
the  pardoning  power,  in  which  we  have  no  part. 

Judgment  affirmed. 


PROPER  PLACE  FOR  MAKING  TENDER  OF  PAYMENT. 

Circuit  Court  of  Lorain  County. 

Fred  F.  Thomas  v.  John  Watt  and  ^Iary  Watt. 

Decided,  May  8,  1905. 

Tender  of  Payment  Mnst  he  Made  at  Residence  of  Payee. 

Where  no  agreement  as  to  place  of  payment  is  made,  a  tender,  to  be 
legal,  must  he  made  at  the  residence  of  the  payee;  and  the  fact 
that  the  obligor,  through  a  misunderstanding,  was  at  some  other 
place  for  the  purpose,  will  not  excuse  the  failure  to  make  a  tender 
at  the  proper  place. 

F.  F.  Thomas  and  Clayton  Chapinnn,  for  plaintiff. 
E.  11.  A'  JI.  (\  Johnson,  contra. 

Winch,  J.;  Makvix.  J.,  and  IIknrv,  J.,  eoncur. 
Heard  on  ai)j)eal. 


CIRCUIT  COURT  REPORTS— NEW  SERIES.       601 


1914.]  Lorain  County. 


In  this  case  we  are  asked  to  enforce  the  performance  of  a 
verbal  contract  between  the  parties  for  the  sale  of  a  farm  in 
Lorain  county,  owned  by  the  defendants. 

There  is  no  dispute  as  to  the  making  of  the  contract  and  its 
terms.  Plaintiff  introduced  evidence  as  to  certain  acts  of  part 
performance  of  the  contract  on  his  part,  which  he  claims  takes  it 
out  of  the  operation  of  the  statutes  of  frauds,  and  while  what  he 
did  is  rather  insignificant  and  is  explained  by  defendants  as 
referable  to  permission  given  by  them  to  the  doing  of  certain 
things  which  should  be  at  plaintiff  *s  risk,  if  the  sale  was  not  con- 
summated— we  are  inclined  to  say  that  plaintiff  is  right  upon 
this  proposition. 

There  remains  but  one  other  thing  or  proposition  in  the  case, 
and  that  is  the  question  of  tender.  The  contract  provided  that 
plaintiff  should  pay  to  defendants  the  consideration  agreed  upon 
by  February  1st,  1903.  That  day  came  upon  Sunday.  The  evi- 
dence shows  that  upon  the  Saturday  before  that  day  plaintiff 
went  to  the  farm  of  defendants  having  with  him  a  draft  for 
$1,500  drawn  by  the  American  Trust  Co.  of  Cleveland  upon  the 
Colonial  Trust  Co.  of  New  York,  properly  endorsed  and 
made  payable  to  plaintiff's  order.  He  also  had  with  him  a  deed 
properly  drawn  up  to  be  signed  by  the  defendants.  ^Ir.  Watt 
was  away  and  he  saw  Mrs.  Watt,  showed  her  the  draft  and  told 
her  to  go  with  her  husband  before  one  Crandall,  a  notary  public 
or  justice  of  the  peace,  and  have  the  deed  executed  and  plaintiff 
could  go  there  and  have  the  money  with  him.  She  said  ** al- 
right.'' 

The  next  day,  Sunday,  plaintiff  went  to  defendant's  farm  and 
saw  ^Ir.  Watt,  or  **the  Captain''  as  he  is  called.  As  to  what 
then  occurred  plaintiff  testified  in  substance  as  follows : 

'*I  told  the  Captain  1  had  a  New  York  draft  (perhaps  plaint- 
iff showed  it  to  him)  the  Captain  said  he  didn't  believe  I  had 
any  money;  he  wanted  money  the  bank  would  take;  I  said  we 
can  go  to  New  London  and  get  the  money ;  he  said  no ;  I  want  to 
go  to  the  bank  at  Wellington;  what  the  Wellington  bank  w411 
take  I  will  take ;  1  said  it  makes  no  difference ;  you  can  have  the 
money  in  pennies,  if  you  want  to.  T  will  go  to  Wellington  to- 
morrow." 
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The  witness  Wheeler  testifies  that  on  said  Sunday  he  over- 
heard talk  between  phiintiff  and  the  Captain;  plaintiff  started 
away  and  halloed  back,  *'l  will  meet  3^ou  at  Wellington,  and 
you  can  have  pennies  if  you  want  to,  and  that  Watt  said  all  he 
wanted  was  the  currency. 

The  defendant,  Captain  Watt,  testifies  to  the  conversation 
on  Sunday  as  follows: 

**  Plaintiff  said  he  had  a  draft  there,  slapping  his  breast 
pocket;  I  said  I  wanted  the  money  and  would  take  what  the 
Wellington  bank  would  take;  he  said  he  would  get  the  money 
at  New  London  and  be  back  Monday ;  said  I  could  have  pennies 
if  I  wanted  them ;  I  said  I  would  take  anything  that  was  legal 
tender." 

« 

It  appears  in  evidence  that  on  Monday  plaintiff  went  to  Well- 
ington with  his  draft;  went  to  both  banks  there;  waited  a  rea- 
sonable time  for  defendants  to  tender  them  the  money,  and  they 
never  came.  Captain  Watt  stayed  at  home  most  of  Monday, 
waited  for  plaintiff,  but  he  never  came  with  the  money. 

Plaintiff  has  made  no  other  tender  of  money  than  as  above 
stated. 

We  take  it  that  the  law  implies  that,  in  a  case  like  this,  where 
no  place  for  tender  is  agreed  upon,  it  must  be  made  to  the  de- 
fendant at  his  home  or  residence.  Where  the  parties  agree  upon 
another  place  for  tender,  it  must  be  made  at  the  place  agreea 
upon. 

We  find  that  no  sufficient  tender  was  ever  made  to  defendants 
at  their  home  or  residence.  Did  they  agree  upon  another  place 
for  tender?  We  are  of  the  opinion  that  the  evidence  fails  to 
show  that  their  minds  met  upon  that  proposition.  Doubtless 
plaintiff  thought  the  tender  was  to  be  made  at  Wellington,  and 
he  so  testifies;  there  is  nothing  in  the  evidence  to  show  that  de- 
fendants so  understood  and  agreed.  We  think  they  understood 
that  plaintiff  was  going  to  have  his  draft  cashed  either  at  New 
London  or  Wellington,  and  come  back  with  the  money  to  their 
home  on  Monday.  The  parties  doubtless  misunderstood  each 
other;  such  being  the  case  it  was  the  plaintiff's  duty  to  make  a 
tender  on  the  farm.     He  could  have  gone  there  when  he  returned 
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from  Wellington,  as  defendant's  farm  adjoined  plaintiff's.  Why- 
plaintiff  never  afterward  made  any  tender  to  defendants  at  their 
home,  he  does  not  explain.  If  he  was  misled  into  going  to  Well- 
ington on  Monday  by  any  statements  of  defendants,  the  law 
would  have  given  him  a  reasonable  time  thereafter  to  make  a 
tender  at  their  home.  This  he  has  absolutely  neglected  and  re- 
fused to  do,  although  defendants  testify  that  they  were  willing 
to  receive  the  money. 

For  failure  to  prove  a  tender  or  any  circumstances  excusing 
one,  the  petition  is  dismissed. 


DATE  FROM  WHICH  TIM£  RUNS  FOR  FIUNG  A  PETITION 

IN  ERROR. 

Circuit  Court  of  Lorain  County. 

Mrs.  W.  F.  McLean  v.  Cornelia  Johnson  et  al. 

Decided,  May  8,  1905. 

« 

Error — Reversal  of  a  Ji{dgment  Obtained  in  Justice  Court  and  Retaining 
Ctise  for  Trial  Not  a  Final  Order, 

Where  a  case  is  talten  upon  error  from  the  court  of  a  justice  of  the 
peace  to  the  court  of  common  pleas,  the  judgment  of  the  justice 
reversed  and  the  case  retained  for  trial  and  at  a  later  term  dis- 
missed for  want  of  prosecution,  the  four  months  within  which  a 
petition  in  error  may  be  filed  in  the  circuit  court  dates  from  the 
dismissal  of  the  case  and  not  from  the  reversal  of  the  judgment  of 
tlie  justice,  as  that  was  not  a  final  order. 

Winch,  J. ;  Marvin,  J.,  and  Henry,  J.,  concur. 

July  23,  1903,  plaintiff  brought  her  action  against  the  defend- 
ant before  a  justice  of  the  peace,  and  in  her  bill  of  particulars 
claimed  judgment  for  *'the  sum  of  $42.20  amount  due  including 
the  interest  for  medical  services  rendered  and  medicines  fur- 
nished to  defendant  by  the  late  Dr.  W.  F.  McLean,  and  which 
account  is  now  the  property  of  plaintiff  f 
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The  attorney  for  plaintiff  verified  said  bill  of  particulars  by 
his  affidavit.  Summons  was  issued  returnable  July  28th,  1903, 
and  defendants  duly  served.  On  the  latter  date,  as  appears 
from  the  transcript  of  the  justice,  defendants  failed  to  appear: 
plaintiff  was  present  by  her  attorney  and  the  justice  made  the 
following  entry: 

**Xo  counter-claims  or  off-sets  presented.  By  reason  of  the 
sworn  affidavit  of  phiintiff 's  attorney  attached  to  her  bill  of 
particulars,  that  said  account  is  due  and  payable,  it  is  considered 
and  adjugded  by  me  that  said  plaintiff  recover  from  said  de- 
fendants the  sum  of  J(^42.20,  together  wdth  the  costs  of  this  ease  as 
of  record  herein  taxed/' 

August  28, 1903,  said  defendants  filed  their  petition  in  error  in. 
the  common  pleas  court,  praying  for  the  reversal  of  said  judg- 
ment. 

Plaintiff  was  granted  leave  to  file  an  answer  to  said  petition  in 
error  in  which  she  set  up  certain  facts  with  regard  to  the  merits 
of  the  case,  and  as  to  what  was  done  in  the  justice  court,  but  of 
course  the  facts  set  forth  in  the  transcript  from  tlie  justice  are 
the  only  facts  which  the  common  pleas  court  could  consider,  as 
no  bill  of  exceptions  was  taken  from  the  justice  court. 

]March  7,  1904,  the  common  pleas  court  reversed  the  judgment 
of  the  justice  of  the  peace  and  retained  the  case  for  trial.  To 
this  judgment  and  order  the  defendant  in  error  in  said  court 
took  no  exception. 

December  15,  1904,  no  pleadings  ha\'ing  been  filed  in  common 
pleas  court  by  either  party,  the  action  being  duly  called  for 
trial,  was  dismissed  for  want  of  prosecution  at  the  costs  of  said 
Mrs.  W.  P.  ^IcLean,  for  which  judgment  was  rendered  against 
her.     No  exception  was  taken  to  this  judgment  or  order. 

Thereafter  on  December  31,  1904,  said  ^Irs.  W.  P.  Mclean 
filed  her  petition  in  error  in  this  court,  to  reverse  the  judgment 
of  the  common  pleas  court. 

Defendants  in  error  objected  to  hearing  this  case  on  the  ground 
that  the  petition  in  error  was  filed  too  late  in  this  court. 

That  would  be  true  w^re  the  four  months  m  ithin  which  a  peti- 
tion must  be  filed  to  date  from  the  judgment  of  reversal,  March 
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7,  1904.  But  that  judgment  was  not  a  final  order  upon  which 
proceedings  in  error  could  be  predicated.  KeJh/  v.  Hunter,  12 
0.,  216;  Langworih  v.  Sturges,  6  O.  S.,  148;  liaiUvny  Co,  v.  Bar- 
ley, 39  0.  S.,  170;  Bradley  v.  ^y(llker,  13  C.  C,  530. 

The  reason  for  this  rule  is  that  the  common  pleas  court  hav- 
ing reversed  the  judgment  of  the  justice  of  the  peace,  under 
Section  6733,  Revised  Statutes,  was  obliged  to  retain  the  case 
''for  trial  and  final  judgment,  as  in  cases  of  appeal*'  so  that  the 
case  was  still  pending  in  the  common  pleas  court  until  such 
trial  and  final  judgment. 

The  petition  in  error  in  this  court  is  filed  in  time,  if  the  four 
month's  limitation  is  dated  from  the  judgment  of  dismissal. 

It  appears  that  the  common  pleas  court  reversed  the  justice 
court  because  the  latter  rendered  judgment  upon  a  verified  bill 
of  particulars,  without  further  proof,  notwithstanding  said  bill 
of  particulars  failed  to  contain  a  full  statement  of  the  items  con- 
stituting the  cause  of  action,  as  provided  in  Section  6562,  Re- 
vised Statutes,  which  reads : 

*'If  either  party  shall  set  forth  in  his  bill  of  particulars,  coun- 
ter-claims or  set-off,  a  full  statement  of  the  items  constituting  his 
cause  of  action,  or  defense,  and  if  the  same  shall  be  verified  by 
the  affidavit  of  the  party,  his  agent  or  attorney,  the  party 
appearing  having  complied  with  the  provisions  of  this  section 
shall  be  entitled  to  a  judgment,  without  further  proof,  in  all 
cases  where  the  opposing  party  fails  to*  appear  and  set  up  his 
defense  to  such  caiise  of  action,  counter-claim  or  set-off  in  ac- 
(tordance  with  the  provisions  of  this  section.'' 


We  are  inclined  to  think  that  there  was  a  technical  violation 
of  this  statute  by  the  justice  and  that  the  transcript  shows  it, 
but  whether  the  common  pleas  court  erred  in  reversing  the  jus- 
tice court  for  that  reason  can  not  be  reviewed  in  this  court,  for, 
as  shown,  it  was  not  a  final  order,  and  no  exception  was  taken 
to  said  judgment  of  reversal. 

Upon  said  reversal  the  defendant  in  error  below  had  a  right 
to  file  a  petition  in  the  common  pleas  court  and  try  out  her 
case  there;  this  she  neglected  to  do  for  three  terms,  and  there- 
upon the  common  pleas  court  dismissed  the  case  for  want  of 
prosecution.     That  there  was  error  in  so  doing  does  not  appear 
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from  the  transcript  of  said  court,  and  as  no  bill  of  exceptions 
was  taken  to  said  judgment,  we  are  unable  to  say  that  it  was 
erroneous.     Miller  v.  Simms,  1  C.  S.  C.  R.,  485. 
Judgment  affirmed. 


REPLEVIN  OP  SAW  LOGS. 

Circuit  Court  of  Lorain  County. 

William  Case  v.  Oeorge  Kortz. 

Decided,  May  8,  1905. 

Tender — When  Tender  or  Excuse  for  Not  Tendering  Purchase  Price, 
a  Question  for  the  Jury. 

Where  standing  timber  was  sold  at  a  certain  price  per  M.,  the  logs 
to  be  measured  and  paid  for  by  check  before  being  removed  from 
the  land;  a  partial  payment  made,  and  after  the  trees  were  cut 
but  before  they  were  measured  or  paid  for  thB  land  was  sold  and 
the  purchaser  of  the  trees  notified  by  the  vendor  of  the  land  that 
the  sale  was  made  subject  to  his  rights  in  the  trees,  and  by  the 
purchaser  of  the  land  that  if  he  wanted  the  trees  he  must  r^nove 
them  within  three  days  and  pay  for  them  in  cash;  in  an  action 
of  replevin  following  the  refusal  of  the  purchaser  of  the  land  to 
allow  the  purchaser  of  the  trees  to  come  upon  the  land  to  measure 
them,  the  question  for  the  Jury  is  not  as  to  the  ownership  of  the 
trees  but  whether  or  not  three  days  was  a  reasonable  time  in 
which  to  allow  their  removal  and  whether  or  not  the  act  of  the 
purchaser  of  the  land  excused  the  purchaser  of  the  trees  from  mak- 
ing legal  tender. 

/.  E.  Hershey  and  L.  Z.  Ta7iney,  for  plaintiff. 
H.  6.  Redington,  contra. 

Winch,  J. ;  Marvin,  J.,  and  Henry,  J.,  concur. 

Defendant  in  error  brought  his  action  before  a  justice  of  the 
peace  to  replevin  from  plaintiff  in  error  four  white  oak  saw  logs. 

The  case  being  appealed  to  the  common  pleas  court  and  peti- 
tion therein  filed,  the  defendant  in  that  court  filed  his  second 
amended  answer  in  which  he  alleged  the  following  facts : 
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'*And  for  a  second  and  further  answer,  this  defendant  says 

that  on  or  ahout  the day  of  Xovemher,  A.  D.  1901,  he  pur- 

ehased^of  one  Mary  A.  Stewart  a  certain  lot  of  timber,  among 
which  is  the  timber  described  in  plaintiff's  petition;  that  said 
timber  was  standing  at  the  time  of  said  purchase,  and  that  the 
agreement  and  terms  of  sale  of  said  timber  from  Mary  A.  Stew- 
art to  this  defendant  was  as  follows,  to-wit :  that  said  timber  was 
to  be  cut  and  scaled  by  this  defendant  and  paid  for  by  check, 
before  the  same  was  removed  from  the  premises  of  the  said  Mary 
A.  Stewart ;  that  he  was  to  pay  for  the  same  at  the  rate  of  sixteen 
dollars  ($16)  per  thousand  feet;  that  the  same  was  to  be  scaled 
by  this  defendant  and  some  lumberman  from  Cleveland. 

*  *  Defendant  further  says  that  at  said  time  he  paid  to  the  said 
Mary  A  Stewart,  the  sum  of  five  dollars  ($5)  to  apply  on  said 

contract;  that  thereafter,  to-wit,  on  or  about  the  day  of 

May,  A.  D.  1902,  he  went  upon  said  premises  and  cut  said  tim- 
ber, especially  the  timber  mentioned  or  described  in  plaintiff's 
petition,  that  during  the  year  of  1902,  the  season  was  such  that 
it  was  impossible  for  him  to  remove  said  timber  from  said  prem- 
ises on  account  of  the  wet  weather,  or  to  do  anything  with  the 
same. 

''Defendant  further  says  that  as  soon  as  the  weather  per- 
mitted, which  was  on  or  about  the  23d  of  December,  A.  D.  1902, 
he  went  upon  said  premises  and  commenced  to  cut  into  logs  and 
to  scale  timber  among  which  was  the  timber  described  in  plaint- 
iff s  petition;  that  before  he  finished  cutting  and  scaling  all  of 
said  timber,  the  plaintiff  in  this  action  ordered  him  from  said 
premises  and  drove  him  from  the  same,  and  refused  to  allow 
him  to  take  possession  of  said  timber  and  said  that  he  was  the 
owner  thereof." 

Then  follows  an  allegation  of  tender  to  a  ^Ir.  Carter,  brother 
of  Mary  Stewart,  alleged  to  be  her  agent,  and  also  that  the  de- 
fendant was  ready  and  willing  to  pay  for  the  logs. 

The  reply  filed  to  this  amended  answer  has  some  admissions, 
and  it  is  important  to  read  them : 

* '  The  plaintiff  George  Kortz,  for  his  reply  to  the  second 
amended  answer  of  the  defendant  filed  in  this  case  says,  he  does 
not  deny  that  during  the  month  of  December,  A.  D.  1902,  the 
said  defendant  entered  upon  the  lands  where  the  timber  and 
logs  described  in  plaintiff's  petition  were  located,  and  that  said 
defendant  then  commenced  to  cut  said  oak  trees  into  logs,  and 
this  plaintiff  admits  that  he  refused  to  allow  said  defendant  to 
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finish  cutting  said  trees  or  timber  into  logs  and  that  he  then  or- 
dered the  said  defendant  to  leave  said  premises,  and  the  plaintiff 
was  then  the  owner  of  said  premises  and  told  the  defendant  so, 
and  the  owner  of  all  said  timber  and  logs,  and  the  plaintiff  ad- 
mits that  he  then  refused  to  give  defendant  possession  of  said 
timber  and  logs. 

*  The  plaintiff  further  denies  each  and  every  other  statement 
and  averment  in  said  second  amended  answer  contained  except 
such  statements  and  averments  as  are  admissions  of  the  state- 
ments and  averfments  contained  in  plaintiff's  pe'tition  filed 
therein." 

Upon  these  pleadings  the  case  was  tried  to  a  jury,  and  upon 
the  trial  the  following  written  communications  were  introduced 
in  evidence : 

' '  N.  RoYALTON,  0.,  November  8,  1902. 
' '  Wm.  Case, 

' '  West  View,  Ohio. 
^'Dcar  Sir:  About  one  year  ago  you  bought  of  IVIrs.  Mary 
Stewart  some  timber,  to  be  immediately  cut,  scaled  and  paid  for 
by  check.  You  cut  some  and  it  lays  on  the  ground  where  it  fell, 
unsealed  and  unpaid.  Unless  she  hears  from  you  in  a  substan- 
tial way  within  ten  days  she  will  proceed  to  sell  the  timber  to 
other  parties.     This  is  to  so  notify  you. 

**  Respectfully  yours, 

A.  B.  Knox, 

Justice  of  the  Peace. 


2^,  r> 


*'N.  RoYALTON,  0..  Dec.  4,  1902. 
''Wm.  Case, 

West  View,  Ohio. 
**I)ear  Sir:  Mr.  Carter  refuses  to  accept  your  check  which  I 
enclose  herewith  and  return  to  you.  Tlie  place  was  sold  last 
night  to  Mr.  Kortz,  as  soon  as  Mr.  Carter  reached  home,  subject 
to  whatever  claims  you  may  have  on  the  trees  you  boug^ht  of 
^Irs.  Stewart,  and  hereafter  you  will  have  to  do  business  with 
^Ir.  Kortz  and  pay  him  for  the  timber. 

* '  Respectfully, 

"A.  B.  Knox. 


1 1 


Parma,  Ohio,  December  17th,  1902. 
Wm.  Case, 

*' Dear  Sir:  1  have  bought  Mrs.  Stewart's  place  in  Strongville. 
If  you  want  them  oak  trees  you  must  come  and  see  me  inside 
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of  three  days  or  else  they  will  be  cut  up  into  logs.  If  you  want 
them  you  must  bring  the  money,  or  check  for  them  seven  trees 
cut  clown  if  scaled  satisfactory. 

'*  George  Kortz." 

We  think  the  evidence  clearly  shows  that  Carter  acted  as  agent 
for  Mrs.  Stew^art,  at  least  up  to  the  time  Knox  w-rote  his  second 
letter,  and  that  Knox  was  dulv  authorized  bv  both  ^Irs.  Stewart 
and  her  brother,  Mr.  Carter,  to  send  both  of  said  letters. 

The  court  held  that  Carter's  agency  for  Mrs.  Stewart  ceased 
on  or  before  December  4th,  1902,  and  that  Knox's  letter  of  that 
date  was  sufficient  notice  thereof  to  Case,  and  in  so  holding  we 
think  there  was  no  error. 

From  the  admissions  in  the  pleadings  and  from  the  evidence  it 
further  appears  that  neither  Mrs.  Stewart  or  Knox  ever  tendered 
back  to  Case  the  five  dollars  which  he  paid  her  when  the  agree- 
ment regarding  the  trees  w-as  first  made,  and  that  Case  never 
tendered  to  Mrs.  Stewart  or  to  Kortz,  or  to  any  person  repre- 
senting either  of  them  the  amount  of  money  which  he  agreed  to 
pay  for  the  logs. 

Notwithstanding  Case's  delays  in  carrying  out  the  agreement 
for  the  purchase  of  the  logs,  it  is  apparent  that  the  contract  with 
him  was  never  rescinded,  because  his  five  dollars  was  never  re- 
turned to  him.  The  option  of  the  vendor,  ^Frs.  Stewart,  under 
such  circumstances,  to  resell  on  notice,  or  to  retain  title,  holding 
the  vendee  for  any  deficit,  we  also  think  was  never  exercised. 

Mrs.  Stewart  sold  the  land  upon  which  the  logs  w^ere  lying 
to  Kortz,  but  she  did  not  sell  him  the  logs  and  credit  Case  with 
the  consideration  for  them  on  his  contract.  The  letter  of  Decem- 
ber 4,  1902  says: 

**The  place  w^as  sold  last  night  to  y\\\  Kortz  subject  to  what- 
ever elaim  you  may  hove  on  the  tr^fs  you  bought  of  Mrs.  Stew- 
art" 

In  legal  effect  said  agreement  was  an  assignment  of  her  con- 
tract to  Kortz  so  that  ho  took  Mrs.  Stewart's  place  and  asvsumed 
and  agreed  to  carry  out  the  contract  with  Case.  Such  being  the 
case,  we  think  that  Case  was  relieved  from  making  tender  to  Mrs. 
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Stewart  after  December  4th,  1902,  but  as  the  evidence  in  the  case 
clearly  shows  that  the  purchase  price  of  the  logs  was  to  be  paid 
as  soon  as  the  logs  were  cut  and  scaled,  it  is  manifest  that  Case 
was  not  entitled  to  possession  of  the  logs  until  he  paid  Eortz 
or  tendered  to  Kortz;  whether  such  tender  was  excused  by 
Kortz  driving  Case  off  the  land,  when  he  went  there  to  scale  the 
timber,  depends  upon  the  reasonableness  of  his  notice  of  Decem- 
ber 17,  in  which  he  said,  **If  you  want  them  oak  trees  you  must 
come  and  see  me  inside  of  three  days  or  else  they  will  be  cut  into 
logs.''  Kortz  had  a  right  to  set  a  reasonable  time  within  which 
Case  should  scale  and  pay  for  the  logs,  and  if  Case 
did  not  act,  to  dispose  of  the  trees  as  he  saw  fit,  crediting 
their  value  on  what  was  realized  for  them  on  Case's  contract. 
The  reasonableness  of  the  time  set,  together  with  the  reasonable- 
ness of  the  time  within  which  Case  acted,  if  the  three  days  were 
not  reasonable,  should  have  been  left  to  the  jury  under  proper 
instructions. 

This  was  not  clearly  done,  and  the  question  of  tender  was  not 
touched  upon  by  the  court,  notwithstanding  defendant  made  a 
request  as  follows : 

**0n  general  principle,  whenever  an  act  of  one  party,  to  whom 
another  is  bound  to  t^^nder  money,  services  or  goods,  indicates 
clearly  that  the  tender,  if  made,  would  not  be  accepted,  the 
other  party  is  excused  from  technical  performance  of  his  agree- 
ment.    The  law  never  requires  a  vain  thing  to  be  done.'* 


The  troublesomeness  with  the  charge  is,  that  it  deals  entirely 
with  the  question  of  ownership  of  the  logs,  rather  than  with  the 
right  of  possession  thereof. 

Granting  that  tith*  to  the  lojrs  passed  to  the  vendee  when  the 
trees  were  severed  from  the  land,  confessedly  the  vendor  was 
to  retain  possession  of  them  until  the  vendee  paid  or  offered  to 
pay  for  them. 

The  only  (luestions  of  fact  which  were  in  dispute  and  for  the 
jury  to  determine  were,  whether  Case  had  paid  for  the  logs, 
tendered  payment  or  been  excused  from  making  tender.  If  none 
of  these  facts  were  established.  Case  was  not  entitled  to  the  pos- 
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session  of  the  logs,  and  had  no  right  to  take  them  away.  If 
they  were  established,  the  plaintiiT  must  fail  in  his  ease. 

The  jury  should  have  been  restricted  in  its  inquiry  to  these 
simple  propositions.  That  it  was  not,  was  largely  the  fault  of 
counsel  for  plaintiff  in  error,  whose  theory  of  the  case  seems 
to  depend  upon  the  question  of  title,  and  whose  requests  to 
charge,  while  in  the  main  correct  as  elementary  or  abstract  prin- 
ciples of  law,  had  little  reference  to  the  real  issues  in  the  case, 
and  no  pertinent  application  to  the  facts  as  conceded  or  shown  in 
the  evidence. 

We  find  no  prejudicial  error  in  rulings  on  evidence  and  hold 
that  defendant's  objections  based  upon  the  fact  that  plaintiff 
in  replevin  filed  no  new  affidavit  in  the  common  pleas  court, 
are  not  well  taken;  but  for  error  in  the  charge  in  the  respect 
mentioned,  the  judgment  is  reversed. 


ERROR.  NOT  CURED  BY  REMITTITUR. 

Circuit  Court  of  Cuyahoga  County. 

New  York,  Chicago  &  St.  Louis  Railway  Company  v.  Cleve- 
land, Painesville  &  Eastern  Railroad  Company. 

Decided,  January  16,  1905. 

Damages — When  Remittitur  Does  Not  Cure  Error. 

•Where  plaintiff  has  recovered  a  verdict  in  an  action  brought  for  two 
distinct  injuries,  for  one  of  which  defendant  was  not  liable  in  dam- 
ages, and  the  evidence  as  to  the  extent  of  the  other  injury  was 
conflicting;  a  remittitur  even  tho»igh  it  be  for  a  greater  amount 
than  that  claimed  for  the  injury  for  which  defendant  was  not 
liable,  will  not  cure  the  error  in  allowing  that  branch  of  the  case 
to  be  considered  by  the  jury,  where  it  does  not  affirmatively  ap- 
pear that  the  remittitur  was  allowed  for  that  reason. 

John  II.  Clarke  J  for  plaintiff  in  error. 
Ford  J  Snyder  &  Henry,  contra. 

Marvin,  J.  (orally) ;  Winch,  J.,  and  Hale,  J.,  concur. 
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The  Cleveland,  Painesville  &  Eastern  Railroad  Company 
brought  suit  against  the  plaintiff  in  error,  the  New  York,  Chi- 
cago &  St.  Louis  Railway  Company,  to  recover  for  property  de- 
stroyed in  an  accident  whereby  some  cars  of  the  plaintiff  in 
error  (some  loaded  cars  upon  a  switch)  ran  against  a  trestle 
and  injured  the  powerhouse  and  other  property  of  the  Cleveland, 
Painesville  &  Eastern  Railroad  Company.  This  occurred  on  the 
31st  of  October,  1901.  There  was  some  coal  on  the  ears  which 
was  consigned  to  the  defendant  in  error.  It  was  to  be  free 
on  board  cars  at  their  powerhouse.  It  never  reached  their 
powerhouse.  There  is  no  dispute  but  that  the  loss  on  account  of 
this  coal  was  $150.  The  couii:  allowed  evidence  as  to  the  value  of 
this  coal  and  charged  the  jury  that  they  might  find  for  the  value 
of  the  coal  as  well  as  for  the  other  injuries  to  the  property  of 
the  Cleveland,  Painesville  &  Eastern  Company. 

It  is  contended  on  the  part  of  the  defendant  below^  that  this 
coal  never  was  the  property  of  the  Painesville  Company;  was 
never  delivered  to  it.  The  evidence  shows  that  the}'  had  never 
paid  for  it.  It  clearly  was  not  yet  delivered  to  the  Painesville 
Company ;  it  was  not  the  property  of  the  Painesville  Company, 
and  recovery  for  that  should  not  have  been  allowed  to  the  Paines- 
ville Company. 

As  to  the  extent  of  the  injury  to  the  property  of  the  Paines- 
ville Company  (the  powerhouse)  the  testimony  is  conflicting. 
It  is  placed  by  some  of  thf»  witnesses  at  an  amount  very  much 
more  than  the  rec^overy  and  by  some  at  considerable  less.  but. 
as  has  been  said,  the  court  instructed  the  jury  that  they  might 
allow  for  the  value  of  the  coal.  The  recovery  was  for  $1,008.88. 
On  motion  for  a  new  trial,  the  court  determined  that  the  ver- 
dict must  be  set  nside  unless  the  plaiutiflT  below  should  remit 
$308.88,  which  w<is  done  and  judgment  entered  for  $700. 

It  is  urged  that  as  the  amount  remitted  was  much  more  than 
the  value  of  the  coal,  the  judgment  as  entered  should  be  per- 
mitted to  stand.  That  would  be  true  if  we  could  mathema- 
tically determine  that  the  court  had  included  in  the  remittitur 
the  $150.  If  We  knew  that  was  included,  we  would  then  affirm 
the  judgment  because  the  evidence  is  uncertain  as  to  the  extent 
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of  the  injury  to  the  powerhouse  and  might  justify  a  verdict  as 
to  the  amount  entered  as  a  judgment.  For  aught  we  know,  the 
court  may  have  concluded  that  the  injury  amounted  to  only 
$550.  The  result  is  that  we  are  not  prepared  to  say  that  the 
judgment  as  entered  was  right,  and  unless  the  defendant  in  error 
shall  still  reihit  the  $150,  the  value  of  the  coal,  we  shall  have  to 
reverse  the  judgment.  If  that  amount  is  remitted,  the  judgment 
will  be  aflSrmed.  We  think  probably  the  court  may  have  in- 
cluded that  in  the  remittitur,  but  if  so,  we  do  not  know  it. 


UABIUTY  or  STOCKHOLDERS  FOR  DRBTS  INCURRED 

BY  THE  CORPORATION. 

Circuit  Court  of  Cuyahoga  County. 

William  Scofield  v.  The  Exceusior  Oil  Company  et  al.* 

Decided,  January  16,  1905. 

Pleading  and  Practice — Stockholders  Liability — Appeal  Brings  Ques^ 
tions  on  Pleadings  to  the  Appellate  Court— Subsequent  Facts  May 
be  Set  Forth  in  Supplemental  Petition — Stockholders  Liable  for 
Debts  Incurred  Before  Transfer  or  Assignment  of  Stock, 

1.  An  appeal  brings  up  questions  on  the  pleadings,  in  the  same  man- 

ner as  such  questions  would  be  raised  had  the  appellate  court  had 
original  jurisdiction. 

2.  Facts  necessary  to  make  a  cause  of  action,  which  have  occurred 

since  the  filing  of  an  original  petition,  may  be  set  forth  in  a  sup- 
plemental petition. 

3.  Under  Section  3258,  Revised  Statutes,  stockholders  are  liable  for 

such  debts  as  the  corporation  has  incurred  before  the  transfer  of 
the  stock  and  such  liability  is  not  limited  to  such  debts  as  have 
matured  at  that  time. 

Henderson  ft  Quail,  for  plaintiff. 
Goulder,  Holding  d*  Mast  en,  contra. 

Marvin,  J. ;  Winch,  J.,  concurs. 
^AfiSrmed  without  opinion,  Cobb  v.  Scofield  et  al,  74  Ohio  State,  513. 
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This  ease  comes  to  this  court  by  appeal  from  the  judgment  of 
the  court  of  the  common  pleas. 

The  questions  to  be  determined  relate  to  whether  the  defend- 
ant, Lester  A.  Cobb,  is  liable  in  any  sum  to  the  plaintiff. 

Scofield  oripjinally  brought  his  suit  claimins:  to  be  a  creditor  of 
the  P]xcelsior  Oil  Company,  which  is  a  corporation,  setting  out 
an  indebtedness  of  the  corporation  to  him ;  that  the  corporation 
was  without  assets  and  was  insolvent;  tliat  the  defendant  Cobb 
was  a  stockholder  in  the  corporation  at  the  time  the  indebtedness 
was  created ;  that  he  transferred  his  stock  to  Charles  E.  French, 
who  thereafter  transferred  the  same  to  J.  B.  Huston.  Said 
French  is  insolvent,  and  said  Huston  died  insolvent  in  1891. 
The  prayer  was  for  a  recovery  against  Cobb  for  a  proportionate 
share  of  such  indel)te(hiess  determined  bv  the  amount  of  stock 
held  by  him  when  the  indebtedness  was  created. 

Upon  a  trial  had  in  this  court  it  was  held  upon  the  evidence 
that  the  corporation  was  indebted  to  plaintiff  in  the  simi  of 
$149,016.67,  with  interest  from  the  0th  day  of  January,  VMl 
and  such  holding?  was  made  upon  the  evidence  of  original  in- 
debtedness and  transfers  of  claims  made  to  him. 

Upon  proceedings'  in  error  in  the  Supreme  Court,  it  was  there 
held  that  the  allegations  of  the  petition  were  not  sufficient  to 
entitle  the  plaintiff  to  relief  against  the  stockholders,  in  that  no 
allegation  was  made  that  a  recovery  had  been  obtained  against 
the  company ;  that  upon  execution  being  issued  no  property  was 
found  out  of  which  the  same  could  be  satisfied,  and  the  case  was 
remanded  to  the  court  of  common  pleas,  where  it  originateil,  for 
further  proceedings. 

Thereafter  said  plaintiff  brought  suit  in  the  Court  of  Common 
Pleas  of  Cuyahoga  County  against  said  oil  company  for  said  in- 
debtedness. Appearance  of  the  company  was  entered  by  its 
attorneys,  and  upon  hearing,  the  plaintiff  recovered  judgment 
against  the  company  for  the  sum  of  $98,497.20,  together  with 
costs,  said  judgment  bearing  interest  from  the  22d  day  of  Sep- 
tember, 1902. 

On  lea\c'  granted,  ])laintiff,  after  obtaining  such  judgment, 
filed  a  supplemental  petition  in  this  action,  setting  up  the  re- 
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covery  of  this  judgment ;  that  execution  had  been  issued  there- 
on ;  that  no  property  of  the  company  was  found  whereon  to  levy ; 
and  that  no  part  of  said  judgment  has  been  paid. 

Motion  was  made  in  the  court  of  common  pleas  and  renewed 
here,  to  strike  this  supplemental  petition  from  the  files.  This 
motion  was  overruled  at  the  time  of  the  hearing,  the  court  re- 
serving the  final  determination  of  what  should  be  done  there- 
with until  after  the  case  had  been  heard.  Such  hearing  has  been 
had,  and  it  becomes  our  duty  now  to  determine  whether  such 
motion  should  have  been  sustained  by  this  court. 

On  the  part  of  the  plaintiff  it  is  urged  that  this  question  is 
not  properly  here ;  that  the  question  was  one  of  discretion  with 
the  court  of  common  pleas  and  its  determination  with  the  said 
court  must  be  final  unless  such  discretion  was  abused.  In  sup- 
port of  this  reliance  is  had  upon  Section  5225,  Revised  Statutes, 
which  provides  that,  when  a  case  is  appealed  from  the  court  of 
common  pleas  to  the  circuit  court,  the  trial  shall  be  conducted  in 
the  latter  court  **in  the  same  manner  as  in  the  common  pleas 
court  and  upon  the  same  pleadings,  unless  amendments  are  or- 
dered or  permitted  by  the  circuit  court. ' ' 

This  proposition  of  the  plaintiff  is  not  sound.  The  construc- 
tion sought  to  be  given  to  this  section  is  against  repeated  hold- 
ings of  the  courts.  It  has  been  held  many  times  by  this  court 
that  an  appeal  brings  up  questions  4ipon  the  pleadings,  in  the 
same  manner  as  such  questions  would  be  raised  had  this  court 
had  original  jurisdiction  of  the  case.  To  hold  otiierwise  would 
bo  to  hold  that,  if  a  demurrer  to  a  petition  or  answer  has  been 
filed  but  not  sustained,  but  which  clearly  ought  to  have  been  sus- 
tained, still,  upon  an  appeal  the  court  could  not  pass  upon  that 
question  of  pleading.  We  hold  otherwise.  It  has  been  repeated- 
\y  said  that  the  appeal  brings  up  the  demurrer  and  all  ques- 
tions raised  on  demurrer.  We  hold,  therefore,  that  the  motion 
to  strike  off  this  pleading  is  properly  here. 

In  support  of  this  motion  it  is  urgod,  that  since  the  Supreme 
Court  has  held  that  the  facts  as  they  existed  at  the  time  the  suit 
was  brought  were  not  such  as  to  entitle  the  plaintiff  to  recover 
at  all,  that  he  can  not,  by  the  creation  of  subsequent  facts,  be 
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permitted  to  bring  such  facts  into  his  original  action  and  proceed 
tliereon.    We  think  this  contention  is  not  sound. 

The  supplemental  petition  in  this  case  only  added  to  the  alle- 
gations of  the  original  petition  that  judgment  had  been  recovered 
by  plaintiff  against  the  company  on  the  indebtedness  set  out  in 
the  original  petition,  and  failure  to  obtain  any  property  upon  ex- 
ecution with  which  to  satisfy  said  judgment.  It  made  no  claim 
for  an  indebtedness  not  claimed  in  the  original  petition,  nor 
did  it  make  any  new  allegation  as  to  the  actual  insolvency  of  the 
company,  but  only  set  out  the  facts  occurring  after  the  bringing 
of  the  suit,  which  the  law  requires  in  a  proceeding  of  this  kind 
as  evidence  of  such  insolvency  before  suit  can  be  maintained 
hgainst  the  stockholders. 

In  the  case  of  Oibhon,  Advw.,  v.  Dovghterty  et  al,  10  O.  S., 
365,  is  is  held  that  where  in  aid  of  execution  on  a  judgment  the 
judgment  creditor  brings  an  action  to  subject  to  the  satisfaction 
of  his  judgment  the  debt  of  a  debtor  of  the  judgment  debtor, 
ond  such  debtor  of  the  judgment  debtor  is  served  in  the  action, 
the  fact  that  after  such  service  the  judgment  upon  which  the 
action  is  brought  is  set  aside  at  a  subsequent  term  for  irregu- 
larity and  a  new  judgment  is  entered,  may  be  set  up  in  a  sup- 
plemental petition  and  i)roceed  with  the  action 

In  the  opinion,  on  pages  371  and  872,  this  language  is  used 
by  the  court: 

**The  subject-matter  of  the  suit  and  the  parties  in  the  action, 
as  well  as  the  object  of  the  suit,  all  continued  to  be  before  the 
court.  The  substantial  object  was  the  payment  of  tire  debt  of 
the  judgment  debtor ;  and  the  reversal  of  that  judgment  for  an 
irregularity  was  in  no  sense  an  intimation  of  its  payment,  or  a 
relinquishment  of  the  claim  of  ihe  plaintiff  to  enforce  its  pay- 
ment in  the  manner  and  by  the  means  expressed  in  the  petition. 
The  law,  which  never  reciuires  a  vain  ttiing,  would  not,  therefore, 
require  the  plaintiff,  after  having  the  irregularity  in  the  same 
judgment  cured  by  a  new  judgment  expressing  the  same  debt, 
incur  the  delay  and  expense  of  dismissing  the  suit  and  com- 
mencing de  novo  when  the  entire  proceeding  could  be  perfectetl 
by  a  supplemental  petition.  And  our  practice,  as  regxdated  by 
the  code,  shows  still  less  favor  to  objections  merely  technical.  A 
supplemental  petition  was  always  regarded  as  onlj'^  ancillary  to 
the  original  petition.     Its  office  is  to  bring  before  the  court  some 
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event  which  has  happened  subsequently  to  the  commencement 
of  the  suit.  The  plaintiff  does  not  thereby  withdraw  any  alle- 
gation in  his  original  petition  not  inconsistent  with  the  aver- 
ments in  the  supplemental  petition.  If,  therefore,  the  plaintiff 
had  even  neglected  to  make,  as  he  has  done  in  this  case,  special 
reference  in  his  supplemental  petition  to  his  original  petition, 
he  would  still  have  been  entitled  to  the  full  benefit  of  the  same." 

1  Nash  Pleading  &  Practice,  page  288,  and  following,  discusses 
this  question  and  cites  authorities,  and  quotations  in  brief  of 
counsel  for  plaintiff  are  made  from  them,  and  we  think  the 
holding  as  enunciated  here  is  in  full  accord  with  these  author- 
ities. 

We  therefore  overrule  the  motion  to  strike  the  supplemental 
petition  from  the  files. 

A  great  amount  of  evidence  was  introduced  on  the  question 
of  whether  the  company  was  indebted  to  the  plaintiff.  The 
transactions  of  the  parties  from  the  beginning  of  their  business 
relations  up  to  the  time  of  the  bringing  of  the  suit  was  gone 
into.  From  this  evidence  we  find  that  the  oil  company  was, 
at  a  time  when  Cobb  was  a  stockholder,  indebted  to  the  plaintiff; 
that  the  subsequent  holders  of  the  stock  which  had  formerly  been 
ow^ned  by  Cobb  were  insolvent;  that  all  of  the  solvent  stock- 
holders, other  than  Cobb,  have  paid  their  proportionate  share 
of  such  indebtedness  and  that  the  liability  of  Cobb  must  depend 
upon  whether  the  plaintiff  is  still  a  creditor  of  the  corporation. 
A  judgment  has  been  obtained,  as  hereinbefore  stated,  by  the 
plaintiff  against  the  corporation,  for  $98,497.20,  together  with 
costs,  and  drawing  interest  from  September  22,  1902.  Except 
by  contributions  of  stockholders,  nothing  has  been  paid  upon 
this  judgment.  The  judgment  is  still  in  full  force  and,  as  we 
hold,  establishes  the  fact  of  the  indebtedness  to  the  amount  of 
such  judgment.  Without  going  into*  a  discussion  of  the  facts 
as  to  any  indebtedness  other  than  such  as  is  shown  by  this  judg- 
ment, we  only  say  that  viewing  such  evidence  as  we  now  view 
it.  and  considering  the  fact  that  plaintiff  brought  suit  for  only 
the  amount  recovered,  we  find  that  the  amount  of  the  indebted- 
ness of  the  company  to  the  plaintiff  is  fixed  by  said  judgment. 
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If  it  is  said  that  this  is  not  consistent  with  the  finding  of  this 
court  in  the  former  case,  the  only  answer  we  have  to  make  is  that 
the  court  as  now  constituted  would  not  find  upon  the  facts  as 
we  found  before. 

It  was  suggested  in  argument  that  the  defendant  Cobb  was  not 
liable  to  respond  in  this  action  because  of  the  wording  of  Sec- 
tion 3258,  Revised  Statutes,  as  amended  April  29,  1902.  The 
section  as  amended  reads: 

**The  stockholders  of  a  corporation  who  are  the  holders  of 
its  shares  at  a  time  when  its  debts  and  liabilities  are  enforcible 
against  them,  shall  be  deemed  and  held  liable,  equally  and  rat- 
ably *  *  *  and  no  stockholder,  who  shall  transfer  his  stock 
in  good  faith,  and  such  transfer  is  made  on  the  books  of  the 
company,  or  on  the  back  of  the  certificate  of  stock,  properly  wit- 
nessed or  tendered  for  transfer  on  the  books  of  the  company 
prior  to  the  time  when  such  (Jebts  and  liabilities  are  so  enforc- 
ible, shall  be  held  to  pay  any  portion  thereof." 

Before  the  amendment  the  section  read : 

*'The  stockholders  of  a  corporation  which  may  be  hereafter 
formed  and  such  stockholders  as  are  now  liable  under  former 
statutes,  shall  be  deemed  and  held  liable,"  etc. 

Under  the  statute  before  the  amendment  the  holding  of  the 
Supreme  Court  was  that  the  liability  of  the  stockholder  attaches 
at  the  time  the  debt  is  created,  and  is  not  discharged  by  the 
subsequent  transfer  of  the  stock.  Brown  v.  Hitchcock^  36  O.  S., 
687. 

In  the  case  Judge  White  in  the  opinion  discusser?  at  consider- 
able length  the  nature  of  the  stockholders'  liability,  quoting  at 
considerable  length  from  the  decisions  of  other  courts  with  ap- 
proval, where  it  is  held  that  the  liability  is  in  the  nature  of  a 
contract  made  by  the  stockholder  when  he  becomes  such.  Among 
such  quotations  is  tlie  following  from  Corning  v.  McCxdlougK, 
1  Comstock,  47-54: 

'*It  is  virtually  and  in  effect  a  liability  upon  a  contract  and 
the  mutual  agreement  of  the  parties." 

Also  from  Yager  v.  Cleveland,  36  Mo.,  476: 
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*'It  is  a  debt  under  the  statute,  due  from  the  stockholder  to 
the  creditor,  springing  out  of  and  co-existent  with  the  contract 
between  the  corporation  and  the  creditor.  It  is  clear  that  no  act 
of  the  stockholder  without  the  consent  of  the  creditor,  can  exon- 
erate him  from  the  liability  thus  named.'' 

In  Hawthorne  v.  Calif,  69  V.  S.,  10,  it  is  said  in  the  syllabus: 

"A  statute  repealing  a  former  statute,  which  made  the  stock 
of  the  stockholders  in  a  chartered  company  liable  to  the  corpor- 
ation's debts,  is,  as  respects  creditors  of  the  corporation,  existing 
at  the  time  of  the  repeal,  a  law  impairing  the  obligation  of  con- 
tracts, and  void." 

If,  then,  the  amended  section  is  construed  to  mean  that  the 
stockholder  is  liable  only  for  such  debts  as  have  matured  and 
upon  which  suits  could  be  at  once  brought  before  the  stock  was 
transferred,  it  would  be  void  a^  obnoxious  to  Section  16,  Article 
VIII  of  the  Constitution  of  the  state,  which  reads : 

**No  *  *  *  law  impairing  the  validity  of  contracts  shall 
ever  be  made." 

• 

We  think,  however,  it  was  not  the  intention  of  the  Legislature 
by  this  amendment  to  restrict  the  liability  of  the  stockholders 
to  those  debts  which  were  due  and  collectible  before  the  stock 
was  assigned,  but  only  to  such  as  are  incurred  while  the  stock 
is  held  by  such  stockholder,  and  are  enforcible  when  they  become 
due,  against  the  corporation;  hence  the  liability  of  defendant 
Cobb  is  in  no  wise,  affected  by  this  amendment  of  the  statute. 

We  reach  the  conclusion,  therefore,  that  the  plaintiff  is  en- 
titled to  the  rights  of  a  creditor  to  the  amount  of  his  judgment ; 
that  Cobb  is  liable  to  him  as  a  stockholder  to  the  amount  of  his 
pro  rata  share  of  the  stock  held  at  the  time  the  debt  was  con- 
tracted. This  is  forty-two  seventeen-hundredths  of  the  entire 
judgment.     Decree  will  be  entered  accordingly. 

This  is  an  opinion  of  the  majority  of  the  court  only.  Judge 
Hale  does  not  concur. 
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HEARING  DENIED  TO  A  DISMISSED  SCHOOL  JANITOIL. 

Court  of  Appeals  for  Hamilton  County. 

State,  ex  rel  John  L.  Bloom,  v.  Board  op 
Education  of  Cincinnati. 

Decided,  May  10,  1914. 

Mandamus — School  Janitor  Fails  to  Appear  When  Cited  by  the  Board  to 
Answer  to  Charges — Estopped  Therefyy  from  Being  Granted  Relief 
in  Court. 

Mandamus  does  not  lie  upon  the  petition  of  a  school  janitor-engineer 
to  require  the  board  of  education  to  prefer  charges  against  him 
and  give  him  an  opportunity  to  be  heard,  where  specific  charges 
were  theretofore  preferred  against  him  and  a  date  set  for  the 
hearing  which  he  ignored,  whereupon  he  was  notifl'ed  that  his 
services  would  be  no  longer  required. 

J.  B.  Derhes  and  E.  Scott  King,  for  plaintiff  in  error. 
.  Alfred  Betiman,  City  Solicitor,  contra. 

Jones,  0.  B.,  J. ;   Swing,  J.,  and  Jones,  E.  H.,  J.,  ooncnr. 

Error  to  common  pleas  court. 

Relator  was  a  janitor-eno^ineer  of  Woodward  High  School 
and  as  such  received  from  the  board  of  education  of  Cincinnati 
the  sum  of  $6,999  per  year  out  of  which  sum  he  was  required 
to  pay  for  his  help  and  to  furnish  certain  material,  netting 
said  relator  an  average  of  $100  per  month. 

By  a  letter  from  the  chief  engineer,  June  17,  1911,  he  was 
notified  that  his  services  would  not  be  required  by  the  board 
of  education  after  June  24,  1911.  He  demanded  to  know  the 
charges  against  him  and  that  he  be  given  a  hearing.  On  July 
3,  1911,  the  board  of  education  passed  the  following  resolution: 

^^Be  it  Resolved f  That  there  exists  a  cause  relating  to  the 
suitableness  and  capacity  of  John  L.  Bloom  to  perform  his 
duties  as  engineer- janitor  of  Woodward  High  School  which  is 
sufficient  to  justiify  his  removal  in  this,  to-wit:  that  the  said 
John  L.  Bloom  has  violated  the  rules  governing  the  janitor  serv- 
ice of  the  Cincinnati  public  schools  in  that — 
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**  First,  he  has  been  insolent  to  teachers,  the  principal  and 
to  his  superiors ;  and 

''Second,  he  has  used  intoxicating  liquor  while  on  duty;  and 

**  Third,  he  has  been  inefficient  in  his  care  of  the  said  build- 
ing. 

^'Be  it  Further  Resolved,  That  the  clerk  is  hereby  directed 
to  send  a  copy  of  this  resolution  to  the  said  John  L.  Bloom  and 
another  copy  thereof  to  the  civil  service  commissioners. 

"Be  it  Further  Resolved.  That  the  said  John  L.  Bloom  be 
given  a  reasonable  opportunity  to  be  heard  in  his  own  behalf 
upon  the  said  charges." 

A  copy  of  this  resolution  was  sent  to  the  relator  and  another 
copy  to  the  civil  service  commission  of  the  city  of  Cincinnati. 
Said  commission  fixed  July  17,  1911,  for  hearing  said  matter  and 
so  notified  the  relator. 

Instead  of  presenting  himself  for  such  hearing  before  the 
civil  service  commission  at  that  date  or  attending  the  meeting 
of  the  board  of  education  and  demanding  a  hearing  by  it,  the 
relator  brought  this  proeedins:  below  wherein  he  sought  by 
mandamus  to  require  the  board  of  education  to  prefer  charges 
against  him  and  give  him  an  opportunity  to  be  heard  before 
said  board  and  after  said  hearing  to  determine  the  said  charges 
and  if  sustained  to  certify  same  to  the  civil  service  commission. 

The  writ  of  mandamus  was  properly  denied.  The  resolu- 
tion of  the  board  of  education  as  passed  preferred  specific 
charges  and  offered  him  reasonable  opportunity  to  be  heard  in 
his  own  behalf  and  the  record  fails  to  show  that  he  availed 
himself  of  such  opportunity.  It  seems  unnecessary  for  him 
to  seek  by  mandamus  to  obtain  that  which  he  had  already  been 
afforded.  It  appears  from  the  record  in  this  case  that  his  posi- 
tion with  the  board  of  education  was  not  that  of  an  employee 
coming  within  the  terms  of  the  General  Code  but  was  in  the 
nature  of  a  contract  relation.  Lehigh  Coal  <&  Nav.  Co,  v.  Railway, 
29  N.  J.  Eq.,  252 ;   Rogers  v.  Railwwy,  31  S.  C,  220. 

Judgment  afiSrmed. 
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REFUSAL  TO  ENJOIN  ERECTION  OF  A  DRY  CLEANING  PLANT. 

Circuit  Court  of  Cuyahoga  County. 

Ada  Adams  and  Emma  A.  Britton  v.  Henry  Mijellaibe  and 

Prosper  Irving 

Decided,  January,  1905. 

Nuisances — A  Dry  Cleaning  plant  Not  Necessarily  a  Nuisance. 

A  plant  to  be  used  for  dry  cleaning  and  dyeing  garments  may  be  so 
constructed  that  it  will  not  be  per  se  a  nuisance  to  adjoining  prop- 
erty owners,  and  where  the  evidence  shows  that  a  plant  construct- 
ed in  that  manner  is  contemplated,  its  erection  will  not  be  enjoined. 

Jas.  A,  Ford  and  Gushing  &  Clark,  for  plaintiffs. 
C,  J,  Neal  and  J.  C.  Hutchins,  contra. 

Marvin,  J.;- Hale,  J.,  and  Winch,  J.,  concur. 

^  The  plaintiff,  Ada  Adams,  is  the  owner  of  a  parcel  of  real 
estate  in  the  city  of  Cleveland,  Cuyahoga  county,  Ohio,  bounded 
westerly  by  Hay  ward  street,  having  a  frontage  of  102  feet  4% 
inches  on  said  street  and  a  depth  of  about  107  feet. 

The  plaintiff,  Emma  A.  Britton,  owns  a  parcel  of  land  imme- 
diately south  of  said  Adams  property  and  having  a  frontage  on 
Hayward  street  of  55  feet  and  a  depth  the  same  as  that  of  the 
property  of  the  plaintiff,  Adams. 

On  the  property  owned  by  these  plaintiffs  there  is  a  block  of 
six  dwelling-houses,  the  two  most  southerly  of  said  houses  being 
the  property  of,  and  upon  the  lands  of  said  Britton,  and  the  four 
more  northerly  of  said  houses  being  the  property  of,  and  upon 
the  lands  of  said  plaintiff,  Adams.  These  are  good  and  sub- 
stantial brick  houses  except  that  the  Hayward  street  front  is  of 
stone  and  the  wall  of  the  most  southerly  of  these  houses  is  of 
stone  and  is  next  to  Sibley  street. 

The  defendants,  who  are  partners  doing  business  under  the 
firm  name  of  H.  Muellaire  &  Co.,  have  recently  purchased  a 
parcel  of  land  bounded  on  the  south  by  Sibley  street  and  on 
the  west  by  the  east  line  of  the  premises  of  the  plaintiff. 
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The  defendants  carry  on  what  is  known  as  a  dry  cleaning  and 
dyeing  establishment,  and  propose  and  intend  to  erect  buildings 
upon  their  said  land  and  furnish  said  buildings  with  machinery 
and  appliances  for  the  carrying  on  of  said  business  extensively. 

In  the  conduct  of  said  business  the  defendants  use  and  will 
use  upon  their  said  premises  gasoline  in  large  quantities.  They 
intend  to  carry  on  a  business  which  will  require  the  keeping 
upon  said  premises  of  several  hundred  gallons  of  gasoline  all  the 
time. 

At  the  time  this  action  was  brought  it  was  the  intention  of  the 
defendants  to  erect  and  construct  their  said  buildings  and  ap- 
purtenances and  place  therein  and  use  machinery  and  devices, 
upon  plans  which  the  evidence  shows  would  be  attended  with 
clanger  from  explosions  and  fire  in  such  wise  as  to  greatly  en- 
danger the  property  of  the  plaintiffs  and  as  would  also  cause 
offensive  odors  from  such  gasoline  to  pass  from  said  prem- 
ises to  the  houses  of  the  plaintiffs  to  such  an  extent  as  to  greatly 
discommode  the  occupants  of  such  houses. 

The  relief  sought  by  the  plaintiffs  is  an  injunction  restraining 
the  defendants  from  storing  upon  their  said  premises  **  gaso- 
line or  any  similar  volatile  and  inflammable  product  or  petroleum 
and  from  using  any  such  substance  upon  said  premises;  from 
allowing  odors  therefrom  to  escape  or  from  other  substance  giv- 
ing forth  into  the  surrounding  air  offensive  odors;  from  con- 
ducting the  business  of  dry  cleaning  upon  said  premises;  from 
conducting  the  business  of  dyeing  upon  said  premises ;  and  from 
erecting  upon  said  premises  any  building  designed  for  the  pur- 
pose of  conducting  therein  the  business  of  dry  cleaning  or  the 
business  of  dyeing.'' 

The  evidence  shows  the  business  contemplated  by  the  defend- 
ants consists  largely  in  the  cleaning  and  dyeing  of  wearing  ap- 
parel and  other  similar  goods ;  that  in  such  cleaning  large  quan- 
tities of  gasoline  are  used;  that  the  gasoline  as  used  produces 
vapor  in  large  quantities,  which  vapor  under  certain  conditions 
is  very  inflammable  and  is  explosive  and  that  it  produces  offensive 
odors. 
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If  it  were  the  purpose  of  the  defendants  to  construct  their 
buildings  and  appurtenances  and  conduct  the  business  under  the 
plans  which  they  intended  to  follow  at  the  time  this  action  was 
begun,  we  should  have  no  hesitation  in  granting  an  injunction 
against  such  construction  and  carrying  on  of  the  business;  but 
the  evidence  clearly  shows  that  the  defendants  now  propose  to 
erect  buildings  with  devices  and  appliances  materially  different 
from  those  intended  at  the  time  of  the  bringing  of  the  suit, 
rians  have  been  submitted  to  us  and  we  have  had  the  testiraonv 
of  experts,  which  lead  us  to  the  conclusion  that  the  business  of 
(Xvy  cleaning  and  dyeing,  to  the  extent  that  these  defendants 
propose  to  carry  the  same  on  and  for  which  they  propose  to  erect 
their  buildings  and  supply  their  appliances,  may  be  so  conducted 
as  to  practically  relieve  the  neighborhood  from  offensive  smells 
emanating  from  the  business  and  so  as  to  reduce  the  dangers 
from  fire  and  explosions  so  completely  as  that  the  business  would 
rot  be  such  as  to  constitute  a  nuisance  which  could  be  enjoined 
by  the  court. 

The  evidence  further  shows  that  the  defendants  have  employed 
«n  educated  chemist  and  practical  man  under  whose  directions 
tliey  are  to  put  in  their  machinery  and  appliances. 

We  can  not  say,  as  the  evidence  now  stands  before  us,  that  the 
construction  of  the  buildings  and  the  furnishing  of  the  appU- 
ances  and  the  carrying  on  of  the  business  as  is  now  proposed 
by  the  defendants  will  result  in  annoyance  by  smells  or  endanger 
by  fires  or  explosions  so  as  to  constitute  a  nuisance,  and  that 
being  so,  we  must  deny  the  injunction  prayed  for. 

It  does  not  follow  from  this  that  when  the  buildings  of  the  de- 
i(»ndants  are  constructed  and  their  appliances  introduced  that 
they  may  not  turn  out  to  be  such  as  that  the  court  should  en- 
join their  use  for  the  purpose  intended,  nor  does  it  follow  that 
the  plaintiffs  may  not  be  entitled  to  an  injunction  from  the  carry- 
ing on  of  the  business  as  the  defendants  may  xindertake  to  carry 
it  on.  We  hold,  only,  that  the  evidence  before  us  does  not  aatis- 
ly  us  that  what  the  defendants  contemplate  doing  wuU  consti- 
tute a  nuisance  entitling  the  plaintiffs  now  to  an  injunction. 
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Finding  however,  as  we  do,  that  when  this  suit  was  begun  the 
defendants  did  contemplate  the  eonstruction  of  buildings  and 
appliances  which  would  have  beeji  dangerous  and  offensive  in 
their  operation,  the  costs  of  this  pro^^eeding  should  be  assessed 
against  the  defendants.  The  judgment,  therefore,  is  that  the 
petition  of  the  plaintiffs  is  dismissed  at  the  costs  of  the  defend- 
ants. 


INSOLVENCY  Or  CORPORATION  PROVED  lY  TAKING  A 

DEFAULT  JUDGMENT. 

Circuit  Court  of  Cuyahoga  County. 
Wm.  C.  Scofield  v.  The  Excelsior  Oil  Company  et  al.* 

Decided,  January  25,  1905. 

Judgments — Failure  to  Notify  fitockholders  of  an  Insolvent  Corporation 
of  the  Institution  of  a  Suit  Against  it  Does  Not  Amount  to  Fraud 
and  Collusion. 

Where  in  an  action  to  enforce  stockholdergi*  liability  a  judgment  for 
the  plaintiff  has  been  reversed  and  the  case  remanded  from  the 
Supreme  Court  for  the  sole  reason  that  no  insolvency  of  the  corpo- 
ration had  been  shown,  and  while  pending  In  the  common  pleas 
court,  the  plaintiff  obtains  a  default  judgment  against  the  corpo- 
ration upon  which  exec^.ition  is  issued  for  the  purpose  of  estab- 
lishing the  insolvency  of  the  corporation  in  the  stockholders'  lia- 
bility suit,  such  judgment  is  not  obtained  by  fraud  or  collusion 
and  is  not  in  violation  of  any  rights  of  the  stockholders,  even 

though  they  were  not  notified  of  the  suit. 

■ 

Henderson  rf*  QnaV,  for  plaintifl'. 
Gouldrr,  Holding  <f'  MasteiK  contra. 

]\rAR\aN,  J.;  Hale,  J.,  and  Winch,  J.,  concur. 

The  defendant,  Lester  A.  Cobb,  has  filed  his  motion  for  a  new 
trial  in  this  ease,  which  has  been  arorued  to  us  with  earnestness 
and   abilitv  bv  his  counsel  and   in  such  wise  as  to  show  that 

•Affirmed  without  opinion,  Cohb  v.  Scofirld  et  al.  74  Ohio  State,  513. 
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counsel  feel  great  confidence  in  the  position  that  the  judgment  of 
the  court  is  wrong.  The  matters  urged  in  support  of  the  mo- 
tion, though  not  all  touched  upon  in  the  opinion,  were  all  care- 
fully considered  by  the  court  before  the  judgment  was  announced 
and  the  members  of  the  court  who  concurred  in  that  judgment 
are  still  of  the  opinion  that  the  judgment  is  right. 

The  point  upon  which  the  court  has  found  the  greatest  diffi- 
culty and  because  of  which  one  member  of  the  court  does  not 
concur  in  the  judgment  is  upon  the  question  of  whether  the  judg- 
ment obtained  by  the  plaintiff  against  the  oil  company  in  an- 
other action,  during  the  pendency  of  this  suit,  is  conclusive  upon 
the  defendant  Cobb.  That  judgment  was  obtained  without  any 
scri'vice  being  obtained  upon  Cobb  and  without  his  having  notice 
of  the  suit.  If  that  judgment  was  obtained  by  the  fraud  of  the 
])laintiff  or  by  collusion  between  him  and  the  oil  company  or 
those  representing  the  oil  company,  it  is  not  conclusive  a.^ 
against  Cobb. 

The  averments  of  the  answer  of  Cobb  to  the  supplemental  pe- 
tition in  reference  to  the  obtaining  of  such  judgment  are  in  part 
as  follows : 

**  Plaintiff  as  the  owner  of  all  the  stock  of  said  company  and 
defendant,  George  F.  Scofield,  purposely  and  intentionally  re- 
frained and  omitted  to  file  any  answer  or  make  any  defense  in 
said  cause,  and  caused  and  permitted  a  default  judgment  to  be 
taken  in  said  action  in  tlie  sum  of  $98,497.21  in  furtherance  of 
th(»  collusion  and  fraud  aforesaid ;  that  neither  this  defendant  or 
his  attorneys  were  given  notice  of  the  bringing  of  s<iid  action, 
and  tliey  had  no  knowledge  thereof  or  of  the  judgment  in  said 
case  until  after  the  filing  of  the  amended  and  supplemental  peti- 
tion herein  in  February,  190;^,  when  the  term  of  court  at  which 
said  judgment  was  rendered  had  terminated;  that  said  notice 
was  withheld  from  them  in  furtherance  of  said  collusion  and 
fraud,  the  plaintiff  well  knowing  that  he  had  brought  said  action 
and  secured  said  judgment  for  the  intent  and  purpose  of  further 
prosecuting  this  a(*tion  against  this  defendant.  Defendant  fur- 
ther says  that  tlu*  Excelsior  Oil  Company  had  a  good  and  suffi- 
cient defense  to  said  action,  and  that  it  was  not  indebted  to 
plaintiff  in  any  amount  whatever,  all  of  which  plaintiff  and 
George  F.  Scofield  well  knew,  but  that  plaintiff  and  George  F. 
Scofield  colluded  together  to  obtain,  and  did  obtain  judgment 


CIRCUIT  COURT  RBPORTS^NEW  SERIES.       627 

1914.]  Cuyahoga  County. 

aforesaid  fraudulently,  by  withholding  and  refusing  to  make 
any  defense." 

The  admission  of  the  plaintiff  in  reply  to  this  answer  is  as 
follows :     lie  admits 

'*that  plaintiff  purposely  refrained  from  making  any  answer  or 
making  any  defense  to  said  action  and  caused  a  default  judgment 
to  be  taken  therein  in  the  amount  stated  by  said  defendant;  that 
said  action  was  commenced  and  said  judgment  secured  partly 
for  the  purpose  of  further  prosecuting  this  action  against  the  said 
defendant  Cobb ;  but  as  to  all  the  averments  of  the  said  fifth  de- 
fense not  herein  admitted,  and  which  are  not  admissions  of  the 
averments  of  plaintiff's  said  amended  and  supplemental  petition, 
plaintiff  says  that  he  denies  them  and  each  of  them." 

It  was  urged  upon  the  original  hearing  and  upon  the  hearing 
of  this  motion  that  this  admission  upon  the  part  of  the  plaintiff 
was  an  admission  of  collusion  between  himself  and  the  Excelsior 
Oil  Company,  or  between  himself  and  George  F.  Scofield  acting 
for  said  oil  company.  Such  is  not  the  legal  effect  of  the  admis- 
sion. It  is  admitted  that  he  took  a  default  judgment ;  that  he 
purposely  refrained  from  making  any  answer,  or  making  any 
defense  in  said  action.  It  is  a  denial  of  any  collusion  between 
liimself  and  anj^body  else  to  secure  this  judgment. 

We  come  then  to  the  question,  do  the  facts  justify  us  in  hold- 
ing that  this  judgment  was  obtained  either  by  fraud  or  collu- 
sion? 

Collusion  is  defined  in  the  A.  &  E.  Eney.  of  Law  (2d  Ed.), 
Vol.  6,  page  212,  as  follows: 

**  Collusion  is  where  two  persons,  apparently  in  a  hostile  posi- 
tion and  having  conflicting  interests,  by  arrangement  do  some 
act  in  order  to  injure  a  third  person  or  deceive  a  court." 

In  Cury  v.  Houston,  etc.,  R.  Co.,  52  Fed.  Rep.,  675,  it  is 
defined  as  *'an  agreement  between  two  or  more  persons  unlaw- 
fully to  defraud  a  person  of  his  rights  by  the  forms  of  law,  or 
to  obtain  an  object  forbidden  by  law. ' ' 

'* Collusion"  is  defined  by  Webster  as  follows: 
**In  law,  a  deceitful  arrangement  or  compact  between  two  or 
more  persons,  for  the  one  party  to  bring  an  action  against  the 
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other  for  some  evil  purpose,  as  to  defraud  a  third  party  of  his 
right ;  a  secret  understanding  between  two  parties,  who  plead  or 
proceed  fraudulently  against  each  other,  to  the  prejudice  of  a 
third  person.'' 


Bouvier's  Law  Dictionary  defines  collusion  as  follows: 

'*  Collusion,  fraud.  An  agreement  between  two  or  more  per- 
sons to  defraud  a  person  of  his  rights  by  the  forms  of  law,  or  to 
obtain  an  object  forbidden  by  law." 

The  facts  here  are  that  the  plaintiff  had  obtained  the  judg- 
ment of  the  court  of  common  pleas  and  the  judgment  of  this 
court  that  the  plaintiff  was  a  creditor  of  the  oil  company  to  an 
amount  greatly  in  excess  of  the  amount  prayed  for  in  the  action 
in  which  it  is  claimed  there  was  this  collusion  and  fraud.  The 
Supreme  Court  had  reversed  those  judgments,  giving  no  inti- 
mation by  such  reversal  as  to  there  being  any  error  in  holding 
that  the  plaintiff  was  a  creditor  of  the  oil  company  to  the  amoimt 
which  had  been  found  by  the  lower  courts,  but  holding  that  until 
the  insolvency  of  the  oil  company  was  established  by  a  judgment 
against  it  and  the  issuance  and  return  of  an  execution  unsatis- 
fied, the  present  action  could  not  be  maintained. 

For  the  purpose  of  establishing  such  insolvency  in  the  way 
pointed  out  by  the  Supreme  Court,  th^  action  in  which  collusion 
is  charged  was  brought.  We  think  that  the  charge  that  the 
bringing  of  such  action  without  any  notice  being  ser\'ed  upon  the 
defendant  Cobb  should  not  be  characterized  as  a  fraud,  and  that 
the  fact  that  the  oil  company  made  no  defense  should  not  be 
characterized  as  collusion.  It  was  not  sought  in  that  action 
to  recover  for  an  amount  greater  than  two  courts  had  already 
found  that  the  oil  company  was  indebted  to  the  plaintiff,  and 
though  it  might  have  been  well  for  the  plaintiff  to  have  given 
notice  to  the  defendant  Cobb,  we  do  not  see  that  the  failure  to  do 
so  constituted  a  fraud  upon  him.  The  plaintiff  manifestly  ex- 
pected to  obtain  no  right  against  Cobb  which  he  did  not  already 
have,  except  to  have  the  proper  evidence  that  the  oil  company 
was  insolvent. 

Entertaining  these  views,  the  motion  for  a  new  trial  is  over- 
ruled. 
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SCHOOL  BUILDING  JANITORS  UNDER  dVlL  SERVICE. 

Court  of  Appeals  for  Hamilton  County. 

State  op  Ohio,  on  the  Relation  of  Archie  Bartholomew,  v. 

Richard  B.  Witt,  as  Treasurer  op  the  City 

School  District  op  Cincinnati. 

Decided,  September  26,  1914. 

Civil  Service — Janitor  of  a  Public  School  Bvilding  is  in  the  Classified 
S(Tvice — Hold  Over  Janitors  Subject  to  a  Non-Competitive  Examin- 
ation— Liahility  of  Treasurer  of  School  District  Under  Section 
486-21. 

1.  Under  the  rules  of  the  board  of  education  of  Cincinnati  a  janitor  of 

a  public  school  building  is  an  employee  of  the  board  rather  than  an 
independent  contractor. 

2.  Such  janitor  of  a  public  school  building  is  within  the  classified  serv- 

ice, but  those  who  were  legal  incumbents  of  the  position  at  the  time 
of  the  passage  of  the  civil  service  act  are  entitled  to  bold  over,  sub- 
ject to  a  non-competitive  examination. 

3.  Where  the  money  has  been  drawn  by  the  treasurer  of  a  school  dis- 

trict for  payment  of  any  salary  due  one  legally  employed  as  janitor 
and  there  is  no  sufficient  reason  for  his  not  paying  it  over,  a 
writ  of  mandamus  will  issue  to  require  such  payment. 

E.  M.  Ballard,  for  plaintiff. 

Walter  M.  Schoenle,  City  Solicitor,  and  Charles  A,  Oroom, 
Assistant  Solicitor,  contra. 

Jones,  0.  B.,  J. ;  Jones,  E.  H.,  J.,  concurs;  Swing,  P.  J.,  dis- 
sents. 

The  board  of  education  of  Cincinnati  has  provided  certain 
rules  for  janitors  and  engineers,  under  which  a  janitor,  janitor- 
engineer,  or  janitress  shall  be  appointed  in  each  schoool  building 
and  graded  according  to  the  character  of  heating  plants  and 
closet  systems,  and  shall  be  at  all  times  subject  to  the  direction 
of  the  mechanical  engineer  or  his  representative  and  under  the 
immediate  supervision  of  the  principal  of  the  school.  Under 
this  arrangement  the  janitor  has  general  supervision  of  and  re- 
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sponsibility  for  the  school  building,  yard,  machinery  and  equip- 
ment committed  to  his  charge.  It  is  his  duty  to  employ  and 
pay  out  of  the  compensation  allowed  him  all  necessary  assistants 
and  provide  all  necessary  supplies  in  the  way  of  buckets,  soap, 
brooms,  etc.,  that  may  be  required  by  him  in  cleaning  and  car- 
ing for  said  property.  A  compensation,  which  is  also  termed 
** salary"  in  the  code  of  rules  prepared  by  the  board,  is  fixed  on 
a  per  diem  basis,  determining  the  entire  compensation  for  the 
care  of  each  building,  yard  and  apparatus  on  a  schedule  which 
provides  for  a  computation  by  the  square  feet  of  floor  space  and 
yard  surface  and  the  character  of  heating,  the  number  of  boilers 
used,  the  number  of  stoves,  pumps,  shafting,  engines,  dynamos, 
electric  motors,  etc.,  the  entire  compensation  being  determined 
by  this  schedule.  The  rules  provide  for  dividing  the  amount  of 
such  compensation  treated  as  a  yearly  salary,  by  313  for  the  per 
diem  compensation,  and  for  the  payment  thereof  on  the  regular 
salary  days  of  the  board,  for  the  number  of  days  included  in 
the  period  elapsing  from  the  previous  salary  day. 

The  relator  in  this  case  has  been  a  janitor  of  Woodward  high 
school  since  the  26th  day  of  June,  1911,  and  claims  in  the  peti- 
tion herein  that  the  relations  existing  between  him  and  the  school 
board  in  rendering  such  service  as  janitor  were  those  of  a  con- 
tractor with  the  board,  rather  than  the  relations  of  an  employee. 
Under  the  rules  of  the  board  of  education  he  was  entitled  to 
receive  $8,238.82  per  year  for  the  care  and  custody  of  said  build- 
ing and  apparatus,  out  of  which  he  was  required  to  pay  the 
necessary  help  and  to  purchase  the  necessary  supplies  for  clean- 
ing said  property  and  keeping  the  same  in  order  in  accordance 
with  said  rules.  Relator  alleges  the  performance  of  all  of  his 
duties  and  requirements  under  said  conditions  and  payment  for 
same  up  to  August  3,  1914,  and  that  an  order  has  been  made 
by  the  board  of  education  for  the  payment  to  him  of  the  sum 
of  $631.20  for  services  in  said  capacity  between  August  3,  1914, 
and  August  29, 1 914 ;  that  pursuant  to  the  action  of  the  board  of 
education  ordering  such  payment  the  clerk  of  said  board  drew 
a  check  or  voucher  on  the  depository  in  which  the  funds  of  said 
school  district  are  deposited,  against  the  proper  fund,  which 
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voucher  or  check  was  signed  by  the  necessary  oflScers,  and  that 
the  defendant  in  this  case,  who  is  the  treasurer  of  the  city  school 
district  of  Cincinnati,  drew  from  said  depository  the  sum  in 
cash  necessary  to  pay  the  compensation  due  to  relator  in  accord- 
ance with  said  action  of  the  board ;  that  he  now  holds  said  sum 
of  $631.20  for  such  purpose,  but  refuses  to  pay  it  over  to  rela- 
tor, who  prays  that  a  writ  of  mandamus  issue  commanding  said 
treasurer  to  pay  to  him  said  sum. 

The  answer  of  the  treasurer  alleges  that  the  relator  is  within 
the  civil  service  of  the  school  district  of  Cincinnati  and  within 
the  classified  service  thereof.  He  denies  that  relator  stands  in  a 
contract  relation  with  the  lioard  of  education,  and  alleges  that 
the  relator  was  appointed  as  a  janitor  and  was  paid  a  salary  in 
accordance  with  the  payroll  transmitted  by  the  board  of  educa- 
tion to  the  defendant  for  payment.  He  denies  that  said  board  of 
education  had  any  authority  under  the  law  to  enter  into  a  con- 
tract as  claimed  by  relator  because  of  the  statute  providing  for 
the  employment  of  janitors  by  appointment,  and  alleges  that  said 
position  of  janitor  is  within  the  classified  service  of  said  school 
district.  His  answer  fails  to  allege  any  reason  why  the  defend- 
ant should  not  pay  over  the  money  which  he  has  drawn  from  the 
depositor  for  payment  to  relator. 

From  the  argument  of  the  case,  however,  it  would  appear  that 
defendant  has  declined  to  make  this  payment  by  reason  of  the 
provisions  of  Section  486-21,  General  Code  (Section  21  of  the 
act,  103  0.  L.,  710). 

The  first  question  to  be  considered  is  the  nature  of  the  rela 
tions  between  relator  and  the  board  of  education,  whether  as 
janitor,  under  the  rules  and  regulations  of  the  board  he  is  an 
employee  of  the  board,  or  whether  he  is  an  independent  contrac- 
tor. 

In  the  broad  sense  of  the  term,  every  employee,  sustains  a 
certain  contract  relation  with  his  employer.  A  careful  exam- 
ination of  the  laws  relating  to  the  board  of  education  fails  to 
show  lack  of  authority  on  its  part  to  make  and  carry  out  the 
rules  and  regulations  provided  for  the  care  and  maintenance  of 
its  buildings.    Broad  powers  are  given  to  the  board  under  Sec- 
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tion  7620,  Q.  C,  to  *'make  all  other  provisions  necessary  for 
the  convenience  and  prosperity  of  the  school."  The  usual  limi- 
tations as  to  public  letting  of  contracts  by  bids  seem  to  be  re- 
quired as  to  such  board  only  as  to  matters  falling  within  the 
terms  of  Section  7623,  O.  C,  with  reference  to  buildings  and 
repairs,  Gosline  B'd  of  Ed.  v.  Toledo,  11  C.C.(N.S.),  195.  Sec- 
tion 7690,  G.  C,  authorizes  the  board  to  appoint  janitors  and 
fix  their  salaries.  This,  no  doubt,  may  be  done  either  in  the 
customary  way  of  appointing  each  person  serving  in  such  capac- 
ity and  fixing  a  monthly  or  yearly  salary  for  his  particular  serv- 
ice or  in  the  manner  which  has  been  provided  by  the  plan 
adopted  by  the  Cincinnati  board.  Whether  or  not  such  a  plan 
is  contrary  to  public  policy  is  addressed  rather  to  the  General 
Assembly  than  to  the  court,  and,  finding  as  we  have  said,  no 
inhibition  against  such  an  arrangement  in  the  law,  we  arrive  at 
the  conclusion  that  the  method  of  employing  janitors  adopted  by 
the  Cincinnati  board  is  legal. 

Under  the  law  as  we  view  it,  it  is  possible  that  the  board  of 
education  might  provide  for  this  service  by  an  independent  con- 
tract, or  by  direct  employment.  Considering  however  the  terms 
expressed  in  the  rules  and  regulations,  the  manner  of  employ 
ment  of  relator,  the  fact  that  no  written  contract  was  prepared 
and  signed  between  the  parties,  and  that  his  relations  with  the 
board  are  subject  to  termination  at  any  time,  we  must  conclude 
that  his  position  is  rather  that  of  an  employee  than  an  inde- 
pendent contractor. 

The  case  of  State,  ex  rel  Bloom,  v.  Cin.  Bd.  of  Ed.,  20  C.C. 
(N.S.),  p.  — ,  has  been  relied  upon  as  holding  that  a  janitor 
under  such  a  regulation  was  in  no  sense  an  employee.  The  lan- 
guage used  in  the  opinion  in  that  case  might  be  so  construed, 
but  was  not  intended  to  have  that  effect  nor  was  such  ruling 
necessary  for  the  purposes  of  that  case. 

The  next  question  to  determine  is  whether  or  not  the  relator 
comes  within  the  pro\dsion8  of  the  civil  service  law  as  found 
in  103  0.  L.,  698.  The  general  terms  embraced  in  this  law  con- 
vince the  court  that  such  a  position  as  is  occupied  by  the  relator 
is  intended  to  fall  within  the  class  of  service  covered  by  Section 
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8  (b)  as  found  on  page  702  (G.  C,  486-8),  and  should  be  in- 
cluded within  the  classified  service  subject  to  the  rules  provided 
by  said  act.  Had  an  exemption  been  intended  for  this  class  of 
service  it  should  be  found  among  the  paragraphs  under  Section 
8  (a).  The  evident  purpose  of  the  act  found  in  103  O.  L.,  698, 
was  to  bring  all  classes  of  public  service  in  the  state,  city  and 
school  district  within  its  provisions,  subject  only  to  the  excep- 
tions therein  contained.  The  position  held  by  relator  not  being 
named  among  those  exceptions  he  must  be  held  to  be  a  public 
employee  within  the  classified  service  as  defined  in  Section  8  (b) 
of  said  act.  But  as  a  legal  incumbent  of  the  position  at  the  time 
of  the  passage  of  the  act  he  would  be  entitled  to  hold  it  subject 
to  a  non-competitive  examination  as  provided  in  Section  10  of 
the  act. 

The  real  question,  however,  raised  by  the  pleadings  is  whether 
the  treasurer  is  justified  in  refusing  to  pay  over  to  the  relator 
the  amount  of  money  drawn  by  the  treasurer  from  the  depository 
for  the  benefit  of  the  relator.  As  above  stated,  defendant's 
counsel  relies  upon  Section  486-21  of  the  General  Code  as  a  de- 
fense. A  careful  examination  of  this  section  shows  that  it  is 
intended  to  prevent  the  drawing  of  a  warrant  on  the  treasurer, 
for  the  payment  of  salary  or  compensation  to  any  person  in  the 
classified  service  unless  the  estimate,  payroll  or  account  for  such 
salary  or  compensation  should  have  the  certificate  of  the  State 
Civil  Service  Commission,  or  in  ease  of  service  in  the  city,  the 
certificate  of  the  municipal  civil  service  commission.  It  will  be 
noticed  while  the  first  part  of  this  section  in  relation  to  the  draw- 
ing of  a  warrant  includes  the  fiscal  ofiicer  of  a  city  school  dis- 
trict the  provision  in  regard  to  a  certificate  by  the  civil  service 
commissioner  relates  to  the  service  of  a  city  and  fails  to  include 
specifically  the  service  of  a  city  school  district.  The  last  part 
of  this  section  makes  liable  for  the  repayment  of  money  im- 
properly paid  both  the  officer  making  an  appointment  in  con- 
travention of  the  provisions  of  law  and  the  officer  signing,  coun- 
tersigning or  authorizing  any  warrant  for  the  payment  of  same. 
It  will  be  noticed  that  the  defendant  in  this  case  would  not  be  in- 
cluded in  the  liability  fixed  by  this  statute.    There  is  nothing  in 
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the  pleadings  of  record  of  this  ease  as  to  whether  or  not  the  pay- 
roil  estimate  or  voucher  upon  which  this  money  was  drawn  bore 
the  certificate  of  the  city  civil  service  commission,  but  as  the 
court  has  found  that  the  relator  was  regularly  and  legally  em- 
ployed, it  was  the  duty  of  the  civil  service  commission  to  so  cer- 
tify his  payroll  or  voucher.  The  money  has  actually  been  drawn 
and  is  in  defendant's  hands  for  the  benefit  of  relator.  No  legal 
reason  is  shown  by  him  for  not  paying  it  over. 
A  writ  of  mandamus  will  therefore  issue  as  prayed. 


APPUCATION  or  THE  STATUTE  SHORTENING  THE  TIME  FOU 

BRINGING  PROCEEDINGS  IN  ERROR. 

Court  of  Appeals  for  Hamilton  County. 
Emma  E.  Harding  v.  C,  C,  C.  &  St.  L.  Railway  Co. 

Decided,  June  3,  1914. 

Error — Statute  Limiting  the  Time  for  Bringing  Proceedings  to  Seventy 
Days — Applies  to  Cases  in  Which  Judgment  Has  Been  Rendered 
Since  the  Law  Went  Into  Effect— Section  12270. 

A  proceeding  in  error  is  an  independent  action,  and  jurisdiction  in  such 
a  proceeding  is  not  acquired  under  the  present  statute,  in  a  case 
in  which  it  is  sought  to  reverse  a  judgment  rendered  since  the  law 
went  into  effect,  unless  commenced  within,  seventy  days  after  the 
entering  of  such  judgment. 

Oeo,  W.  Harding,  for  plaintiff  in  error. 
Harmon,  Colston,  Goldsmith  rf:  Hoadly,  contra. 

Swing,  J. ;  Jones,  E.  H.,  J.,  and  Jones,  0.  B.,  J.,  cononr. 

This  is  an  action  from  the  court  of  common  pleas,  brought  in 
this  court  on  the  4th  of  March,  1914.  It  was  heard  in  this  court 
on  motion  to  strike  the  petition  from  the  files  for  the  reason  that 
it  was  not  brought  within  the  time  limited  by  the  statute  for  the 
filing  of  petitions  in  error.  Trial  was  had  in  the  court  of  com- 
mon pleas  on  the  21st  day  of  October,  1913.    A  verdict  was  ren- 
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dered  for  defendant  on  October  23,  1913,  and  judgment  entered 
on  the  verdict  November  17,  1913. 

On  May  9, 1913,  the  Legislature  amended  Section  12270  of  the 
General  Code  so   as  to  read  as  follows : 

''No  proceeding  to  reverse,  vacate  or  modify  a  judgment  or 
final  order  shall  be  commenced  unless  within  seventy  days  after 
the  entry  of  the  judgment  or  final  order  complained  of ;  or  in 
case  the  person  entitled  to  such  proceedings  is  an  infant,  a  per- 
son of  unsound  mind,  or  imprisoned,  within  seventy  days  ex- 
clusive of  the  time  of  such  disability." 

The  section  before  it  was  amended  provided  four  months  as 
the  time  within  which  Isuch  action  might  be  brought.  The  ques- 
tion presented  to  us  therefore  is  whether  the  old  or  the  amended 
section  applies. 

The  present  law  applies  by  the  force  of  the  words  of  the  stat- 
ute, unless  Section  26  of  the  general  provision  of  the  statutes 
exempts  it  from  the  operation  of  the  amended  law.  This  sec- 
tion reads  as  follows : 

''Whenever  a  statute  is  repealed  or  amended,  such  repeal  or 
amendment  shall  in  no  manner  affect  pending  actions,  prosecu- 
tions or  proceedings,  civil  or  criminal,  and  when  the  repeal  or 
amendment  is  related  to  the  remedy  it  shall  not  affect  pending 
actions,  prosecutions  or  proceedings  unless  so  expressed,  nor 
shall  any  repeal  or  amendment  affect  causes  of  such  action, 
prosecution  or  proceedings  existing  at  the  time  of  such  amend- 
ment or  repeal,  unless  otherwise  expressly  provided  in  the 
amending  or  repealing  action. 


f  > 


The  law  of  May  9,  1913,  by  force  of  law  went  into  effect 
ninety  days  from  that  time,  August  8,  1913.    The  action  of 

Harding  against  the  railway  company  was  pending  at  the  time 

of  the  passage  of  the  act,  and  of  course  was  pending  in  the  court 

of  common  pleas  at  the  time  the  law  went  into  effect.    Whether 

or  not  this  act  is  saved  by  this  general  provision  of  the  code  must 

be  determined. 

The  action  pending  in  this  court  was  pending  in  the  court  of 
common  pleas  when  the  act  of  May  9, 1913,  went  into  effect. 

The  Supreme  Court  in  the  case  of  Charles  v.  Fawley,  71  0.  S., 
50,  at  page  54  in  the  opinion  of  the  court,  speaking  of  proceed- 
ings in  error,  said: 
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''Such  proceedings  recognize  the  termination  of  the  original 
case.  To  institute  them  it  is  required  that  a  petition  in  error 
be  filed  in  the  reviewing  court,  and  to  acquire  jurisdiction  of  the 
person  of  the  adverse  party  there  must  be  the  issuance  and 
service  of  summons ;  whereas,  the  steps  necessary  to  effect  an  ap- 
peal are  taken  in  the  court  having  jurisdiction  in  the  original 
action  and  the  adversary  party  is  bound  thereby  without  sum- 
mons. An  obvious  analogy  is  found  in  the  doctrine  of  lis  pen- 
dens where  the  distinction  between  appeals  and  proceedings  in 
error,  in  this  respect,  is  recognized.  •  The  property  which  is  the 
subject  of  a  suit  is  bound  by  its  event  not  only  while  the  case 
is  pending  in  the  court  of  first  resort,  but  also  while  it  is  pend- 
ing in  a  court  to  which  it  may  be  taken  by  appeal ;  but  where  a 
review  of  a  judgment  is  sought  by  proceedings  in  error,  the  suit 
is  regarded  as  ended  by  the  judgment  of  the  court  of  first  re- 
sort. This  distinction  was  recognized  in  Heirs  of  Ludlow  ▼. 
Kidd's  Exrs.,  3  Ohio,  541,  where  Sherman,  J.,  speaks  of  an  ap- 
peal as  a  proceeding  in  the  original  cause,  and  concludes  that 
its  effect  is  to  continue  the  cause  and  suspend  the  decree  of  the 
inferior  tribunal  until  the  judgment  of  the  tribunal  to  which 
the  appeal  is  taken." 

We  have  carefully  gone  over  the  cases  cited  by  counsel  in  ar- 
gument, as  well  as  others  that  we  have  found,  in  the  Supreme 
Court  and  Circuit  Courts,  especially  the  case  in  Hays  v.  Olen- 
tangy  Park,  1  C.C.(N.S.),  101,  and  the  case  in  1  N.P.(N.S.),  195, 
and  have  arrived  at  the  conclusion  that  the  proceeding  in  error 
is  an  independent  action,  and  that  the  statute  limiting  the  time 
in  which  such  proceeding  may  be  brought,  to  seventy  days,  ap- 
plies in  a  case  where  a  judgment  was  rendered  after  that  law 
went  into  effect  and  which  judgment  is  sought  to  be  reversed 
in  a  proceeding  in  error,  which  is  the  case  here,  this  action  in 
this  court  having  been  brought  107  days  after  the  rendition  of 
the  judgment  in  the  court  below.  The  judgment  of  the  court  of 
common  pleas  was  rendered  after  the  law  of  1913  went  into 
effect,  and  it  must  apply. 

We  think  the  motion  was  well  taken,  and  the  petition  is  there- 
fore stricken  from  the  docket. 
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RULING  ON  DEMURRER  HELD  NOT  PREJUDICIAL. 

Circuit  Court  of  Cuyahoga  County. 

W.  J.  HoiiDEx  V.  Rose  ]M.  Davey  et  al. 

Decided,  March  6,  1905. 

Pleading  and  Practice — Sustaining  Demurrer  to  Second  Cause  of  Ac- 
tion When  a  Repetition  of  First  Cause  Not  Prejudicial  Error. 

Where  a  petition  has  set  out  two  causes  of  action,  but  the  second  is 
only  a  repetition  of  the  first  with  the  addition  of  other  facts  which 
would  not  in  themselves  coustitute  a  cause  of  action,  sustaining  a 
demurrer  to  the  second  cause  is  not  prejudicial  error,  the  demur- 
rer to  the  first  cause  of  action  being  overruled. 

Mabvin,  J. ;  Hale,  J.,  and  Winch,  J.,  concur. 

The  error  complained  of  here  is  that  the  court  sustained  a  de- 
murrer to  the  second  cause  of  action  set  out  in  the  petition. 

Two  causes  of  action  were  set  out  in  the  petition.  Demurrer 
was  filed  to  each  of  said  causes.  The  court  overruled,  and  prop- 
erly overruled  the  demurrer  to  the  first. 

The  second  cause  of  action  begins  with  the  words : 

**Por  his  second  cause  of  action  plaintiff  says  that  he  incor- 
porates therein  all  the  allegations  set  out  in  his  first  cause  of 
action  the  same  as  if  therein  rewritten."  Then  follows  allega- 
tions which  do  not  in  themselves  constitute  a  cause  of  action. 

It  is  urged,  however,  that  since  by  virtue  of  Section  5083,  Re- 
vised Statutes,  the  first  cause  of  action  is  to  be  treated  as  though 
rewritten  in  the  second,  and  since  it  is  held  that  the  first  cause 
of  action  is  good  as  against  demurrer,  it  necessarily  follows  that 
the  second  cause  of  action  was  also  good  against  a  demurrer, 
without  reference  to  what  follows,  the  allegations  making  the 
first  cause  a  part  of  the  second.  Logically  and  technically  this 
is  correct,  but  since  by  overruling  the  demurrer  to  the  first 
cause,  the  court  had  left  the  petition  with  that  cause  still  to  be 
answered,  there  was  no  prejudice  to  the  plaintiff  in  the  rulings 
as  to  the  second.    Since  only  facts  stated  in  the  petition  which 
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constitute  a  cause  of  action  against  the  defendant  were  left 
in  full  force  by  tiie  ruling  on  the  demurrer,  the  plaintiff  waa  not 
prejudiced  by  such  a  ruling  as  confined  such  facts  to  one  caa% 
of  action,  wherefore  the  judgment  is  affirmed. 


AN  UNREASONABLE  BUILDING  RESTRICTION. 

Circuit  Court  of  Cuyahoga  County. 

State  op  Ohio,  on  Relation  op  Frederick  F.  Book  and  Geobce 

H.  Book,  v.  City  op  Cleveland  and  J.  F.  Doolby,  as 

Inspector  op  Buildings  op  Said  City. 

Decided,  March  6,  1905. 

Police  Power — Provision  of  Building  Code  Prohibiting  Erection  of  Cer- 
tain Buildings  Within  Sixteen  Feet  of  Lot  Line,  Unrecisonable  and 
Void. 

The  section  of  a  building  code  enacted  by  a  municipal  council,  which 
prohibits  the  erection  of  any  building  for  the  working  of  wood  or 
other  combustible  materials  within  sixteen  feet  of  any  lot  line 
is  an  unreasonable  exercise  of  the  police  power  and  is  void. 

Frank  E.  Dellenhaugh  and  Philip  E.  Hintz,  for  relators. 
A^  Z>.  Baker,  contra. 

Marvin,  J.  (orally) ;  Winch,  J.,  and  Henry,  J.,  concur. 

This  is  a  proceeding  in  mandamus. 

A  demurrer  is  filed  to  the  petition  and  it  is  submitted  upon 
that  demurrer. 

The  defendant  the  city  of  Cleveland  is  a  municipal  corpora- 
tion of  the  state  of  Ohio.  The  defendant  Dooley  is  inspector 
of  buildings  for  said  city.  A  duty  of  the  inspector  is  to  issue 
certificates  for  permits  to  erect  buildings  in  the  city  whenever 
persons  applying  therefor  have  legal  right  to  erect  such  build- 
ings. 

The  relators  made  a  proper  application  to  the  defendant 
Dooley  for  permission  to  erect  a  building.    That  certificate  of 
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permission  was  refused.  An  appeal  was  taken  to  a  proper  board 
of  the  city  which  sustained  the  ruling:  of  the  building  inspector, 
and  the  building  inspector  still  refused  to  issue  any  certificate. 

The  building  which  relators  propose  to  erect  on  the  land  owned 
by  them  is  to  be  one  story,  twelve  feet  high,  ninety-three  feet 
long  and  twenty-nine  feet  wide.  It  is  to  be  constructed  of  brick, 
substantially  fire  proof.  The  outer  walls  will  be  about  one  foot 
from  the  lot  lines  of  the  relators.  The  building  is  to  be  used,  if 
erected,  as  a  carpenter  shop,  heated  with  gas,  and  all  the  ma- 
chinery is  to  be  operated  by  a  gas  engine.  From  this  descrip- 
tion of  the  building  it  clearly  would  not  be  in  itself  a  nuisance, 
unless  there  be  some  lawful  authority  which  has  declared  that 
such  building  shall  be  a  nuisance. 

The  relators  would  be  entitled  to  the  certificate  for  which  they 
have  applied  but  for  the  provisions  of  an  ordinance  of  the  city 
which  is  in  these  words : 

**No  building  *  *  •  or  shop  for  the  \^orking  of  wood  or 
other  combustible  materials  *  *  **  shall  be  erected  within 
thirty  (30)  feet  of  any  building  of  the  first  grade,  or  *  hotel,' 
*  tenement,'  or  *  dwelling,'  or  'office'  except  the  dwelling  owned 
by  owner  of  the  building  to  be  erected  for  or  converted  to  the 
uses  aforesaid. 

**No  building  shall  be  erected  for  or  converted  to  the  uses 
aforesaid  within  sixteen  (16)  feet  of  any  lot  line  or  any  other 
grade  of  building  not  provided  for  above,  except  that  when  such 
buildings  are  located  in  a  block  between  street  lines,  ^ere 
all  buildings  located  thereon  contain  stores,  warehouses,  shops 
or  factories  devoted  to  the  same  or  similar  uses  as  herein  pre- 
scribed, then  such  buildings,  if  provided  with  dead  brick  walls 
along  their  inner  lot  lines,  may  be  spaced  near  each  other,  and  if 
such  stores,  warehouses,  workshops  or  factories  are  built  up  to 
such  lot  lines  and  separated  only  by  dead  division  or  party 
walls,  there  shall  be  an  open  alley  not  less  than  sixteen  feet  wide 
in  the  rear  thereof,  if  such  width  is  not  in  conflict  with  any 
other  provision  of  this  code." 

This  ordinance  was  passed  under  authority  of  Section  1536- 
100,  Revised  Statutes,  which  provides: 

''Every  city  and  village  shall  be  a  body  politic  and  corporate, 
which  shall  have  perpetual  succession,  may  use  a  common  seal, 
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sue  and  be  sued,  and  acquire  property  by  purchase,  gift,  devise, 
or  appropriation  for  any  municipal  purpose  herein  authorized, 
and  hold,  manage  and  control  the  same  and  make  any  and  all 
rules  and  regulations,  by  ordinance  or  resolution,  that  may  be 
required  to  carry  out  fully  all  the  provisions  of  any  conveyance, 
deed  or  will,  in  relation  to  any  gift  or  bequest.  AH  municipal 
corporations  shall  have  the  following  general  powers  and  coun- 
cil may  provide  by  ordinance  or  resolution  for  the  exercise  and 
enforcement  of  the  same." 

Paragraph  13  reads: 

**To  regulate  the  erection  of  buildings  and  the  sanitary  con- 
dition thereof,  fences,  bill  boards,  signs,  and  other  structures 
within  the  corporate  limits;"  etc. 

The  authority  given  by  this  statute  comes  clearly  within  the 
police  power  which  municipalities  may  exercise.  (See  Dillon, 
Munc.  Corp.,  Section  141.) 

There  are,  however,  limits  to  this  power.  It  can  not  be  ex- 
ercised in  a  manner  wholly  unreasonable.  In  speaking  of  this, 
Judge  Dillon,  Section  379,  saj'S : 

' '  Much  must  necessarily  ])e  left  to  the  discretion  of  the  munic- 
ipal authorities,  and  their  acts  will  not  be  judicially  interfered 
with  unless  they  are  manifestly  unreasonable  and  oppressive  * 
•  *  in  which  case  the  contemplated  action  may  be  prevented 
by  appropriate  suit  or  proceedings." 

This  brings  us,  then,  to  the  consideration  of  the  reasonable- 
ness of  the  ordinance  under  authority  of  which  the  defendants 
refuse  the  certificate  asked  for  by  the  relators. 

As  to  what  is  unreasonable,  we  have  examined  various  author- 
ities, and  special  attention  is  called  to  the  case  of  Crawford  v. 
City  of  Topeka,  20  L.  R.  A.,  692,  where  it  is  held  that  an  ordi- 
nance providing  that  **No  person  shall  erect  a  bill-board  or 
other  structure  for  advertising  purposes  unless  the  same  is  placed 
at  such  distance  from  the  line  of  the  street  or  sidewalk  as  shall 
exceed  at  least  five  feet  the  height  of  such  bill-bodrd  structure," 
to  be  unreasonable  and  therefore  void.  In  the  opinion,  this  lan- 
guage is  used : 
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• 

*' All  statutory  restrictions  of  the  use  of  property  are  imposed 
upon  the  theory  that  they  are  necessary  for  the  safety,  health 
or  comfort  of  the  public;  but  a  limitation  without  reason  or 
necessity  can  not  be  enforced." 

It  is  believed  that  properly  states  the  law,  and  we  come  to  con- 
sider whether  the  ordinance  complained  of  here  comes  within  the 
description  or  definition  of  what  is  unreasonable.  The  langruage 
used  is :  *  *  No  building  shall  be  erected  or  converted  to  the  uses 
aforesaid,  that  is  for  the  erection  or  use  of  shops  to  be  used  for 
the  working  of  wood  within  sixteen  feet  of  any  lot  line."  The 
phrase  **any  lot  line,"  is  susceptible  of  two  interpretations,  one 
of  which  is  so  manif  lestly  unreasonable  that*  it  can  hardly  be  sup- 
posed that  that  definition  was  intended  to  mean  the  lot  lines 
as  fixed  by  the  platting  of  lots.  It  clearly  would  be  unreason- 
able to  say  that  a  man  who  owns  four  or  five  lots  platted  in  any 
part  of  the  city  that  he  might  not  erect  a  building  that  would 
cover  the  lot  lines  if  he  kept  away  from  his  own  boundary  lines 
for  a  proper  distance,  and  still  be  very  close  to  or  upon  the 
lot  lines  as  fixed  by  the  plat  in  which  his  land  is  situated.  That 
is  so  manifestly  unreasonable  that  it  can  not  be  supposed  that 
that  was  intended,  but  if  that  is  not  intended,  then  it  clearly 
must  mean  the  boundary  lines  of  the  land  of  the  party  who  pro- 
poses to  erect  a  building.  That  boundary  may  be  a  street  line; 
it  may  be  the  line  of  an  alley ;  it  may  be  on  the  line  of  the  river ; 
it  may  be  on  the  line  of  the  lake;  it  may  be  opposite  to  some 
public  grounds  of  the  city,  still,  with  that  construction  of  the 
language  used  in  the  ordinance,  one  would  be  prohibited  from 
building  within  sixteen  feet  of  his  boundary  line.  And  so,  if 
he  owned  a  lot  bounding  on  the  river  he  would  be  kept  back 
sixteen  feet  from  the  river  lest  he  should  communicate  fire  from 
his  building ;  he  would  be  kept  back  sixteen  feet  from  the  street 
lest  he  communicate  fire.  It  is  contemplated  that  if  there  is  an 
alley  sixteen  feet  wide  at  the  rear  one  may  build  upon  the  lot; 
so  it  is  certain,  it  seems  clear,  that  the  council  in  passing  the 
ordinance  overlooked  the  fact  that  lot  lines,  meaning  boundary 
lines  of  one's  property,  mipht  be,  as  ai ready  stated,  on  the  street, 
river,  lake  or  opposite  to  public  grounds  and  still  restrict  and 
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keep  him  back  sixteen  feet  from  his  line.  An  effort  was  made 
in  the  examination  of  this  ordinance  to  see  if  a  construction 
could  be  given  the  language  by  which  side  lines  would  be  meant, 
but  the  matter  of  sides  lines  was  not  overlooked  in  the  passage 
of  this  ordinance  and  was  provided  for  later  on,  so  that  we  muist 
construe  this  to  mean,  not  lot  lines  as  platted,  but  boundary  lines 
of  the  party  who  proposes  to  erect  a  building.  It  would  seem 
to  us  so  clearly  unreasonable  to  say  that  one  owning  property 
bounded  by  a  street,  river,  lake  or  public  ground  must  be  re- 
stricted in  the  erection  of  a  building  to  sixteen  feet  from  that 
Ime,  that  we  must  declare  the  ordinance,  in  so  far  as  it  provides 
that  the  building  shall  not  be  within  sixteen  feet  of  a  lot  line,  un- 
reasonable and  void. 

The  demurrer  to  the  petition  is  overruled. 


COMPETENCY  OP  ADMISSIONS  AS  TO  PHYSICAL  CONDITiON. 

Circuit  Court  of  Cuyahoga  County. 

Hiram  D.  Jones  v.  State  op  Ohio. 

Decided,  March  28,  1905. 

Criviinal  Evidence — Adviissioufi  of  Accused  when  Voluntary,  are  Ad- 
missible, 

Where  in  the  course  of  an  examination  heing  made  by  physicians,  ap- 
lK)inted  by  a  court  for  that  purpose,  the  accused  makes  admis- 
sions as  to  his  physical  condition,  such  admissions  are  admissible 
in  evidence,  even  though  the  court  had  no  right  to  order  such  ex- 
amination and  the  physicians  had  not  right  to  make  it  and  the 
accused  did  not  know  that  he  was  not  obliged  to  submit  to  sach 
examination. 

Hart,  CanfieUl  d-  Crohcy  for  plaintiff  in  error. 
H.  R.  Keeler,  contra. 

Marvin,  J.;  Winch,  J.,  and  IIentiy,  J.,  concur. 

This  is  a  proceeding  in  error.  Jones  was  tried  in  the  court 
of  common  pleas  for  a  felony  and  convicted ;  the  only  error  for 
which  it  is  claimed  the  judgment  should  be  reversed  was,  that 
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over  the  objection  of  the  plaintiff  in  error  evidence  was  admitted 
which  was  incompetent  and  was  prejudicial  to  him. 

It  is  shown  by  the  record  that  while  Jones  was  in  prison  await- 
ing a  preliminary  examination  before  the  police  court  of  the 
city  of  Cleveland,  the  judge  of  said  court  called  two  physicians, 
Dr.  W.  ]\I.  Jones  and  Dr.  Maurice  Budwig,  to  his  court  room 
and  directed  or  requested  them  to  make  a  physical  examination 
of  the  accused  to  ascertain  whether  he  was  afflicted  with  a  con- 
tagious disease.  From  the  testimony  of  one  of  the  physicians, 
Dr.  Budwig,  it  appears  that  the  prisoner  was  present  in  the  court 
room  when  this  direction  was  given  to  the  physicians  and  the 
prisoner  went  to  prison  with  the  two  physicians.  Dr.  Jones 
says  nothing  about  having  seen  him  in  the  court  room,  but  says 
tbat  he  told  him  that  he  and  Dr.  Budwig  were  to  examine  him  by 
order  of  the  court.  The  physicians  then  proceeded  to  make  the 
examination,  having  the  prisoner  remove  his  clothing. 

At  the  trial  in  the  court  of  common  pleas,  both  of  these  physi- 
cians were  called  by  the  state  as  witnesses.  Each  was  asked  as 
to  the  result  of  the  examination,  but  their  testimony  on  this 
point  was  rejected  ])y  the  court.  Each  was  also  asked  as  to  what, 
if  anything,  the  prisoner  said  as  to  his  condition  of  health,  and 
each  gave  a  conversation  then  held  by  them  with  the  prisoner, 
in  which  things  are  stated  to  have  been  said  by  the  prisoner 
which  though  in  no  wise  constituting  any  confession  of  guilt  on 
his  part,  yet  constitute  the  admission  of  certain  facts  which  tend 
to  show  his  connection  with  the  crime  charged  against  him.  This 
testimony  was  admitted  over  the  objection  of  the  defendant, 
and  exception  to  its  admission  was  duly  taken. 

If  these  admissions  were  voluntarily  made  by  the  prisoner, 
there  can  be  no  question  as  to  the  admissibility  of  the  testi- 
mony. If  they  were  made  under  such  circumstances  as  to  show 
compulsion,  or  the  promise  of  clemency  for  making  them,  or 
the  threat  of  punishment  for  not  making  them,  such  promise 
being  given,  or  such  threat  being  made  by  one  having  authority 
to  make  such  threat,  or  by  one  having  such  apparent  authority, 
and  whom  the  accused  believed  bad  the  authority,  they  ought  not 
1c  be  received. 
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It  is  provided  by  Section  10  of  Article  1  of  our  State  Consti- 
tution that  no  person  shall ' '  be  compelled  in  any  criminal  case  to 
be  a  witness  against  himself.'*  And  this  has  been  held  to  pro- 
tect a  prisoner  from  any  forcible  examination  of  his  person  for 
the  purpose  of  securing  evidence  against  him.  It  has  also  been 
uniformly  held,  as  hereinbefore  stated,  that  confessions  of  guilt 
made  under  threats  or  promises  of  those  in  authority,  can  not  be 
used  against  one  on  trial  for  crime,  and  though  the  text  books 
and  cases  call  attention  to  the  diflference  between  the  confessions 
of  guilt  and  admission  of  independent  facts  tending  to  show 
guilt,  the  rule  as  to  their  admission  as  evidence  seems  to  be  the 
same,  except  that  in  some,  if  not  all,  of  those  jurisdictions  where 
it  is  required  of  the  state  to  show  aiBrmatively  that  confessions 
were  voluntarily  made,  before  they  can  be  admitted  in  evidence, 
this  affirmative  evidence  is  not  required  as  to  such  admissions. 

However,  in  Ohio,  the  rule  is  that  whatever  one  confesses  or 
admits  as  to  his  connection  with  a  criminal  act.  is  presumed  to 
have  been  voluntarilv  made  and  will  be  admitted  in  evidence 
against  him,  unless  it  be  shown  on  his  part  that  the  same  was 
involuntary. 

The  only  ground  on  which  the  admissions  in  this  case  can  be 
claimed  to  have  been  involuntary  is,  that  they  were  made  to 
physicians  who  were  directed  or  requested  by  the  judge  of  the 
police  court  to  make  an  examination  of  his  person,  and  which 
order  the  prisoner  probably  supposed  the  judge  had  the  right 
to  make,  whereby  the  physician  had  some  authority  over  him, 
and  that  they  were  made  at  the  time  of  and  in  connection  with 
such  examination.  Of  course  the  judge  had  no  right  to  make  the 
order  and  ought  not  to  have  made  it.  The  physicians  had  no 
more  right,  after  receiving  the  order  or  direction  of  the  judge, 
to  make  any  examination  of  this  prisoner  than  they  had  to  make 
such  examination  of  any  other  citizen,  but  it  does  not  foDow 
that  what  was  said  by  the  prisoner  was  not  voluntarily  said. 
No  one  said  to  him  that  he  must  answer  questions;  it  would  ap- 
pear from  the  evidence  that  he  did  not  hesitate  about  answering, 
and  it  is  altogether  probable  that  it  did  not  occur  to  him  that 
he  was  making  any  admission  of  any  incriminating  nature. 


CIRCUIT  COURT  REPORTS— NEW  SERIES.       545 

1914.]  Cuyahoga  County. 

'  Under  what  circumstances  the  confessions  of  one  accused  of 
crime  will  be  held  to  be  voluntary  has  been  considered  in  Fonts 
V.  State,  8  0.  S.,  9S;Lruth  v.  State,  5  C.  C,  94;  Spears  v.  State, 
2  O.  S.,  583)  and  in  other  eases. 

We  have  examined  also  many  other  authorities,  including 
People  V.  Glover,  71  Mich.,  303,  and  State  v. ,  71  Iowa,  11. 

Judgment  afBrmed. 


DEPBNSE  or  MSMISSAL  OF  REPLEVIN  SUIT  AS  A  RESULT 

or  SETTLEMENT. 

Circuit  Court  of  Cuyahoga  County. 

Stephen  Praschl  v.  Christ  C.  McMahon  and  The  Clevei>and 

Metal  Stamping  Company. 

Decided,  March- 27,  1905. 

Parol  Evidence  is  Admissible  to  Show  thai  the  Dismissal  of  a  Suit 
Was  the  Result  of  an  Agreement. 

Where  the  plaintiff  in  an  action  of  replevin  has  executed  the  delivery 
bond  required  by  statute,  received  the  property  replevined,  dis- 
missed the  replevin  suit  at  its  costs,  and  is  later  sued  by  the  de- 
fendant in  the  replevin  suit  for  the  value  of  the  property,  an  an- 
swer alleg^ing  that  the  dismissal  of  the  replevin  suit  was  the 're- 
sult of  a  settlement  states  a  good  defense,  and  parol  evidence  is 
admissible  to  show  the  agreement  upon  which  the  suit  was  dis- 
missed and  the  disposal  of  the  property. 

L.  A.  Qrossner  and  H.  Prensscr,  for  plaintiff  in  error. 
N.  Marks  Flick,  contra. 

Marvin,  J. ;  Winch,  J.,  and  Henry,  J.,  concur 

Suit  in  replevin  was  brought  by  the  metal  stamping  company 
against  Praschl  and  one  Meigs  before  a  justice  of  the  peace. 
Writ  was  issued  to  one  ^Ic^Mahon,  who  was  a  constable,  and  some 
20,000  small  metallic  ticket  boxes  were  taken  by  him  from 
Praschl  under  the  writ,  and  statutory  bond  being  given  by  the 
company,  these  goods  were  delivered  to  it. 
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Later  this  suit  was  dismissed  at  the  costs  of  the  company,  but 
the  boxes  were  retained  by  the  company.  The  present  suit  was 
brought  by  Praschl  to  recover  for  the  value  of  the  boxes. 

The  defense  set  up  by  the  stamping  company  was  that  the 
dismissal  of  the  suit  before  the  justice  of  the  peace  was  made 
ur.der  an  agreement  by  the  company  with  the  defendants  in  that 
action,  by  the  terms  of  which  the  plaintiff  here  was  to  have  de- 
livered to  him  certain  tools;  that  the  company  should  pay  the 
costs  of  the  action  and  retain  said  boxes  and  sell  the  same  upon 
the  best  terms  it  could,  retaining  out  of  the  avails  of  the  same 
some  $800  due  it  from  said  Meigs,  and  pay  over  to  him  the  bal- 
ance. The  metal  stamping  company  paid  the  costs,  delivered 
the  tools  to  Praschl,  and  is  converting  the  boxes  into  money  for 
the  purpose  of  carrying  out  said  agreement,  as  it  is  claimed. 

Tn  his  reply  the  plaintiff  denies  the  making  of  the  agreement 
under  which  the  ease  before  the  justice  of  the  peace  was  dis- 
missed. With  the  pleadings  in  this  situation  the  case  went  to 
trial. 

It  is  urged  that  there  was  error  on  the  part  of  the  court  in 
admitting  evidence  of  the  agreement  under  which  the  replevin 
case  was  dismissed.  We  think  there  was  no  error  in  admitting 
this  evidence.  The  only  entry  on  the  docket  of  the  justice  of  the 
peace  is  '* Dismissed  without  prejudice  at  plaintiff's  costs.''  If 
this  dismissal  was  made  under  some  contract  as  to  what  should 
be  done  with  the  goods  taken  in  replevin,  that  fact  is  admissible. 

The  plaintiff  proved  by  the  constable  that  the  goods  were  taken 
from  him  (the  plaintiff)  )\v  the  officer  under  this  writ  of  re- 
plevin and  were  turned  over  to  the  metal  company  upon  such 
company  giving  the  bond  required  by  law.  The  bond  was  not 
produced  in  the  case,  but  it  is  to  be  presumed  to  have  been  such 
as  is  required  by  Section  6616,  Revised  Statutes,  and  must  there- 
fore have  provided  that  plaintiff  would  proseeute  the  action  to 
final  judgment,  and  that  if  the  judgment  was  against  the  plaint- 
iff the  property  should  be  returned,  etc.,  or  pay  the  appraiseii 
value  thereof. 

The  entry  of  the  justice  of  the  peace  of  a  dismissal  of  the  case 
without  prejudice  would,  unexplained,  entitle  the  defendants  in 
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replevin  to  a  return  of  the  property,  but  we  think  it  clear  that, 
if  the  dismissal  was  made  upon  an  agreement  such  as  set  out  in 
the  answer  of  the  metal  stamping  company,  it  would  be  entitled 
to  have  the  agreement  carried  out.  This  view  was  taken  by  the 
court  below. 

The  only  evidence  tending  to  show  any  agreement  for  dis- 
missing the  replevin  case  was  the  testimony  of  the  plaintiff, 
and  falls  far  short  of  establishing  any  agreement.  It  appears 
from  the  evidence,  which  is  exceedingly  unsatisfactory,  for  the 
plaintiff  was  unable  to  speak  English  clearly,  that  this  plaintiff 
and  Meigs  at  one  time  had  a  joint  interest  in  these  boxes;  that 
Meigs  gave  the  plaintiff  an  order  for  them.  Plaintiff  says  that 
they  became  his ;  that  they  were  taken  from  him  in  the  replevin 
suit. 

So  far  as  appears,  there  was  no  agreement  about  settling  that 
suit.  The  boxes,  then,  should  have  been  returned  to  the  plaintiff. 
They  were  not  returned. 

At  the  close  of  plaintiff's  evidence  motion  was  made  by  the  de- 
fendant that  the  jury  be  directed  to  return  a  verdict  for  de- 
fendant. This  was  overruled  but  the  court  then,  of 
its  own  motion,  ordered  the  case  dismissed  without  prejudice, 
unless  plaintiff  make  ^leigs  a  party.  ^Meigs  was  not  made  a 
party,  and  so  the  dismissal  without  prejudice  was  made.  We 
think  this  was  error  on  the  part  of  the  court.  Taking  the  evi- 
dence as  plaintiff  gave  it,  ^leigs  was  not  a  necessary  party  to 
the  suit. 

The  judgment  is  reversed  and  the  case  remanded  to  the  court 
of  common  pleas. 
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APPLICATION  or  WVHDS  UNDER  THE  WORKMEN'S 

COMPENSATION  LAW  NOT  SUBJECT 

TO  INJUNCTION. 

Court  of  Appeals  for  Hamilton  County. 

Washington  T.  Porter  et  Aii,  Trustees  op  the  Public  Library, 
V.  Wm.  a.  Hopkins,  Treasurer  op  Hamilton  County,  et 
AL;  and  Board  of  Education  op  Cincinnati  v.  Same;  and 
State,  ex  rel  Thomas  L.  Pogue,  Prosecuting  Attorney,  v. 
Same  ;  and  City  op  Cincinnati,  by  Walter  M.  Schoenlb, 
City  Solicitor,  v.  Same.* 

Decided,  October  24,  1914. 

Jurisdiction — Not  Conferred  Upon  the  Courts — To  Enjoin  Payments 
Under  the  Workmen's  Compensation  Law. 

The  authority  conferred  by  Sections  2921  and  4311  on  the  prosecuting 
attorney  of  the  county  and  the  city  solicitor  to  bring  actions 
for  the  purpose  of  restraining  the  illegal  payment  of  money  from 
the  public  treasury  do  not  give  jurisdiction  to  a  court  to  entertain 
an  injunction  proceeding  contrary  to  the  provisions  of  Section  58 
of  the  workmen's  compensation  act. 

W.  T.  Porter,  Walter  M,  SchoerdCy  City  Solicitor;  Chas.  A. 
Groom,  Assistant  City  Solicitor;  Thomas  L.  Pogue,  Prosecuting 
Attorney ;  J,  V,  Campbell,  Carl  M.  Jacobs  and  Simon  Ross,  Jr., 
Assistant  Prosecuting  Attorneys,  for  plaintiffs. 

Timothy  S.  Tlogan,  Attorney-General;  John  A.  Deasy,  Jos. 
I.  Boulger,  Thomas  H.  Morrow,  Assistants  to  the  Attorney-Gten- 
eral,  contra. 

Per  Curiam. 

These  actions  come  into  this  court  on  appeal  from  the  court 
of  common  pleas.  They  are  brought  on  behalf  of  the  city  of 
Cincinnati,  county  of  Hamilton,  the  board  of  education  of  the 
city  school  district  of  the  city  of  Cincinnati  and  the  trustees 

♦Affirmed  by  the  Supreme  Court,  December  15, 1914— Porter  et  al  Tn**- 
teeSf  V.  Hopkins,  Treasurer,  reported  in  90  Ohio  State. 
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of  the  public  library  for  the  purpose  of  having  Sections  15,  16, 
and  17  of  the  act  known  as  the  workmen's  compensation  act, 
103  0.  L.,  pages  72  to  92,  inclusive,  declared  unconstitutional, 
and  to  enjoin  the  treasurer  of  Hamilton  county  from  paying  a 
warrant  issued  by  the  auditor  of  Hamilton  county  in  favor  of 
the  Treasurer  of  the  State  of  Ohio,  to  pay  the  fund  provided 
for  in  said  Sections  16  and  17. 

Objection  is  made  by  defendants  to  the  jurisdiction  of  this 
court  to  entertain  these  injunction  proceedings,  by  reason  of 
Section  58  of  said  act,  which  is  as  follows: 

*'No  injunction  shall  issue  suspending  or  restraining  any 
order,  classification  or  rate  adopted  by  the  board,  or  any  action 
of  the  Auditor  of  State,  Treasurer  of  State,  Attorney-General,  or 
the  auditor  or  treasurer  of  any  county,  required  to  be  taken  by 
them  or  any  of  them  by  any  of  the  provisions  of  this  act;  but 
nothing  herein  shall  affect  any  right  or  defense  in  any  action 
brought  by  the  board  or  the  state  in  pursuance  of  authority 
contained  in  this  act." 

Plaintiffs  rely,  however,  upon  the  right  of  the  prosecuting 
attorney  of  the  county  by  virtue  of  Section  2921,  General  Code, 
and  the  solicitor  of  the  city  by  virtue  of  Section  4311,  General 
Code,  to  bring  such  actions  for  the  purpose  of  restraining  the 
misapplication  of  funds  and  the  illegal  payment  of  money  from 
the  treasury. 

While  these  sections  relied  upon  are  both  broad  in  their  terms 
and  would  ordinarily  confer  the  authority  to  bring  such  actions 
by  the  prosecuting  attorney  and  the  city  solicitor,  Section  58 
of  the  act  in  question  is  so  specific  that  it  must  be  held  to  control. 
And  as  it  does  not  take  away  the  right  of  the  courts  to  entertain 
other  actions  to  determine  the  question  of  constitutionality 
sought  to  be  raised  herein,  by  its  terms,  this  court  has  no  juris- 
diction to  entertain  these  eases,  and  is  without  authority  to 
grant  the  relief  prayed  therein. 

The  actions,  therefore,  will  be  dismissed. 
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PASSENGER  KILLED  BY  THE  BACKING  Or  THE  CAR  FROM 

WHICH  HE  HAD  ALIGHTED. 

Circuit  Court  of  Cuyahoga  County. 

■ 

Elsie  L.  Cleverdon,  Administratrix  de  bonis  non,  With  Will 
Annexed,  v.  The  Lake  Shore  Electric  Railway 

Company  et  al.* 

Decided,  June  5,  1905. 

Negligence — Carriers — Question  of  Negligence  of  Carrier  in  Inviting 
Passenger  to  Alight,  and  of  Passenger  in  Alighting  at  a  Dangerous 
Place  is  for  the  Jury. 

Where  the  evidence  discloses  that  a  passenger  upon  an  electric  car  had 
notified  the  conductor  of  his  desire  to  alight  at  a  certain  stop;  that 
the  car  ran  past  that  stop  and  came  to  a  stand-still  upon  a  trestle; 
that  the  passenger  who  was  upon  the  rear  platform,  thereupon 
alighted  from  the  car  and  started  to  walk  hack  along  the  trestle 
to  the  station,  but  before  he  could  do  so  was  killed  by  the  car 
backing  upon  him  without  warning;  Held:  That  the  question  of 
the  negligence  of  the  carrier  and  of  the  contributory  negligence 
of  the  passenger  were  for  the  jury  to  determine. 

Marvin,  J. ;  Wincji^  J.,  and  Henry,  J.,  concur. 

On  the  23d  day  of  August,  1902,  H.  L.  Cleverdon.  plaintiff's 
intestate,  boarded  car  No.  17  on  the  road  of  defendants.  Said 
car  was  bound  eastward,  and  said  Cleverdon  paid  his  fare  to  a 
point  known  as  Gaboon  road,  which  is  stop  No.  24  on  said  road, 
and  notified  the  conductor  that  he  desired  to  get  oflf  at  that 
point.  He  was  a  frequent  passenger  on  this  line  and  often  got 
off  at  this  stop. 

He  was  an  engineer  by  occupation  and  was  engaged  largely  in 
the  construction  of  bridges,  and  at  this  time  %vas  superintending 
the  construction  of  a  bridge  for  the  county  not  far  from  said 
stop  No.  24.  He  was  about  33  years  old,  and  was  a  strong,  active 
man  in  excellent  health. 

•AiBrmed  without  opinion,  Lake  Shore  Electric  Railicay  Co.  v.  Clever- 
don, Admrx.,  75  Ohio  State,  618. 
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Just  east  of  stop  No.  24,  the  tracks  of  defendant's  railroad 
are  supported  on  a  wooden  trestle  over  a  ravine  for  a  distance  of 
several  hundred  feet  and  at  a  considerable  elevation.  This 
tiestle  is  nine  feet  wide.  At  the  time  mentioned  the  conductor 
of  the  car  gave  the  proper  signal  to  stop  the  car  at  stop  24,  but 
for  some  reason  it  did  not  stop  there  but  ran  on  a  considerable 
distance  until  it  was  upon  the  trestle.  The  witnesses  vary  as 
to  how  far  the  car  was  upon  the  trestle,  but  it  was  probably  not 
less  than  sixty  feet  from  the  west  end  of  the  trestle  when  the 
ear  stopped,  at  a  point  where  the  elevation  of  the  trestle  was  in 
the  neighborhood  of  forty  feet  above  the  earth.  Cleverdon  had 
stepped  out  upon  the  rear  platform  of  the  car  ready  to  alight  at 
stop  24,  but  as  the  ear  went  by  he  did  not  get  off  until  the  car 
stopped,  when  he  immediately  stepped  oflF,  swinging  around  so  as 
to  step  upon  the  trestle  back  of  the  car,  and  started  to  walk 
back  toward  the  stop  at  which  he  had  intended  to  alight.  The 
ear  at  once  backed  toward  him.  The  conductor,  seeing  his  peril, 
gave  the  signal  to  stop  and  called  to  Cleverdon,  warning  him  of 
his  danger,  but  too  late  to  save  him,  and  he  was  precipitated  to 
the  ground  beneath,  sustaining  such  injuries  that  he  died  there- 
from the  next  day  at  St.  John's  hospital  in  Cleveland,  to  which 
he  had  been  removed. 

The  plaintiff,  having  been  appointed  administratrix  of  his 
estate,  brought  this  suit  to  recover  damages  against  the  railroad 
company  and  its  receivers  for  wrongfully  causing  his  death. 

The  deceased  was  the  engineer  under  whose  direction  and  su- 
perintendence the  trestle  was  constructed,  and  was  entirely 
familiar  with  it  and  its  surroundings. 

At  the  close  of  the  plaintiff 's  evidence  the  court,  on  motion  of 
the  defendant,  directed  the  jury  to  return  a  verdict  for  the  de- 
fendant, which  was  accordingly  done  and  judgment  entered  upon 
such  verdict.  To  this  action  of  the  court  the  plaintiff  excepted. 
By  proper  proceedings  the  case  is  here  for  review.  A  bill  of 
exceptions  is  filed  containing  all  the  evidence.  The  only  error 
complained  of  is  the  action  of  the  court  in  directing  a  verdict 
for  the  defendant. 
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It  has  been  urged  on  behalf  of  plaintiff  that  there  should  have 
been  submitted  to  the  jury  the  question  of  whether  the  action 
of  those  in  charge  of  the  car  in  stopping  on  the  trestle  was  an  in- 
vitation to  the  passenger  to  alight,  or  at  least  whether  he  did  not 
have  a  right  to  understand  it  to  be  such  invitation.  It  is  shown 
by  the  evidence  that  the  custom  in  the  operation  of  the  car  was 
iiot  to  back.  Decedent  was  a  frequent  passenger.  He  was  a 
strong  young  man,  entirely  familiar  with  the  trestle  and  its  sur- 
roundings. The  car  stopped  for  some  purpose.  Did  it  stop 
with  the  intent  to  run  back?  The  conductor  did  not  signal  it 
to  do  so.  Did  it  start  back  instantly  by  its  own  recoil  at  the 
\ery  moment  of  stopping,  or  did  it,  as  testified  to  by  Kuepfer, 
stand  twenty  or  thirty  seconds  and  then  start  back?  Was  it 
nvgligence,  if  the  passenger  understood  that  the  stop  was  to  let 
him  alight,  and  the  car  stood  twenty  or  thirty  seconds,  to  get  off 
and  walk  away  from  the  car  ? 

All  of  these  questions  should  have  been  submitted  to  the  jury 
for  its  determination. 

It  could  not  be  said  as  a  matter  of  law,  either  that  the  company 
was  not  negligent  in  what  it  did,  or  that  Cleverdon  was  negligent 
in  what  he  did. 

For  error  in  taking  the  case  from  the  jury  and  directing  a 
verdict  for  the  defendant,  the  judgment  is  reversed. 
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RESPONSIBILITY  FOR  COLLISION  AT  A  STREET 

CROSSING. 

Court  of  Appeals  for  Hamilton  County. 
The  Cincinnati  Traction  Company  v.  Charles  Dannenpelser. 

Decided,  May  29,  1914. 

Negligence — Wagon  Struck  hy  Car  at  Street  CroBsing— Court  Divides  in 
Its  Application  of  the  Rule  in  the  Steuhenville  Case. 

The  charge  of  the  court  to  a  jury  must  be  considered  as  a  whole.  The 
fact  that  a  charge  to  the  Jury  contains  language  which  taken  alone 
is  subject  to  criticism,  does  not  require  a  reversal  of  the  judgment, 
when  the  charge  considered  as  a  whole  was  a  fair  and  proper  one. 

Paxton,  Warrington  &  Seasongood  and  Robert  S.  Marx,  for 
plaintiff  in  error. 

Ovef'beck,  Katteiihorn  &  Park  and  Jos.  W.  Conroy,  contra. 

Jones,  O.  B.,  J.;  Jones,  E.  H\,  J.,  concurs;  Swing,  P.  J.,  dis- 
sents. 

The  action  below  was  one  to  recover  for  personal  injnriea 
suffered  by  plaintiff  and  the  expenses  of  medical  attendance,  and 
for  injuries  to  plaintiff's  horse  and  wagon  and  its  contents, 
caused  by  an  electric  oar  operated  by  the  defendant  company 
running  westwardly  on  Chapel  street  which  struck  plaintiff's 
loaded  express  wagon  in  which  he  was  driving  northwardly  on 
Ashland  avenue  across  Chapel  street. 

Plaintiff  alleged  that  said  car  was  operated  in  a  careless  and 
negligent  manner  in  that  it  was  running  at  an  unlawful  and 
excessive  rate  of  speed,  that  the  gong  was  not  sounded,  and  that 
the  motorman  had  ample  time  and  opportunity  after  observing 
plaintiff's  horse  and  wagon  to  stop  said  car  and  prevent  said 
collision,  but  failed  to  do  so.  And  plaintiff  pleaded  his  own 
inability  by  reason  of  defendant's  negligence  to  avoid  its  conse- 
quences, and  alleged  that  he  had  exercised  due  care  and  was 
without  negligence  on  his  part. 

The  answer  was  a  general  denial  and  a  plea  that  plaintiff  was 
injured  by  reason  of  his  negligence  and  without  negligence 
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of  the  defendant,  and  that  plaintiff  was  guilty  of  contributory 
negligence,  which  were  denied  by  the  reply. 

The  trial  below  resulted  in  a  verdict  in  favor  of  paintiflf  on 
which  judgment  was  entered,  and  these  proceedings  were  in- 
stituted in  which  defendant  below  seeks  to  reverse  the  judgment 
below  and  to  have  a  judgment  entered  here  for  it,  or  if  that 
can  not  be  done,  for  a  new  trial. 

The  record  discloses  that  Chapel  street  extends  westwardly 
from  Woodburn  avenue,  descending  at  a  considerable  grade  for 
some  1200  or  1500  feet,  being  nearly  straight,  until  it  reaches 
Ashland  avenue,  where  there  is  a  considerable  bend  towards  the 
south,  and  the  street  is  nearly  level,  and  after  leaving  Ashland 
avenue  toward  the  west  it  hais  another  bend  and  ascends  a  grade. 
Ashland  avenue  is  the  first  street  west  of  Woodburn  avenue  ex- 
tending across  Chapel  street. 

The  motorman  of  the  car  which  struck  the  plaint iflf  had  turned 
off  the  power  and  was  coasting  down  this  grade  running  at  a 
speed  which  he  admits  was  not  less  than  eight  or  ten  miles  per 
hour  and  which  some  other  witnesses  testified  was  much  faster. 
The  defendant  was  proceeding  north  on  Ashland  avenue  about 
to  cross  Chapel  street.  There  was  a  high  tight  board  fence  or 
billboard  along  the  east  line  of  Ashland  avenue  and  the  south 
line  of  Chapel  street  at  the  corner. 

Plaintiff  claims  to  have  looked  out  for  the  car,  but  testified  that 
he  heard  no  gong  or  warning,  and  claims  he  did  not  see  the  car 
until  it  was  too  late  to  avoid  the  collision  because  of  its  speed. 

The  motorman  testified  that  he  saw  the  horse  about  to  cross 
the  track  when  his  car  was  seventy-five  feet  from  the  crossing, 
but  not  anticipating  that  the  driver  would  attempt  to  cross  he 
made  no  effort  to  stop  the  car  until, he  was  within  fifteen  feet 
of  the  horse  which  was  then  on  or  across  the  track,  and  that  he 
struck  the  wagon  about  the  front  wheel.  It  appears  that  the 
wagon  was  pushed  at  least  ten  feet  beyond  the  west  side  of 
Ashland  avenue,  which  waa  fifty  feet  wide,  before  the  car  was 
stopped.  The  motorman  was  indefinite  in  his  testimony  as  to 
within  what  distance  he  could  stop  this  car  which  was  the  usual 
open  summer  car  type,  but  says  that  he  stopped  it  on  this  oc- 
casion within  a  distance  of  about  thirty  feet. 
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The  record  shows  the  usual  conflict  among  the  witnesses  in 
their  testimony  as  to  the  sp^ed  and  signals  and  distances. 

The  rules  of  law  as  to  crossing  a  street  railway  track  in  such 
a  case  as  this  have  been  clearly  laid  down  by  our  Supreme  Court 
in  the  recent  case  of  Steiibenville  &  Wheeling  Traction  Co,  v. 
Brandon,  9i>l  0.  S.,  187,  in  which  the  excellent  opinion  written 
by  Judge  Spear  gives  a  full  discussion.  We  deem  it  sufficient  to 
refer  to  that  case  and  the  principles  there  laid  down,  and  do 
not  regard  it  necessary  to  discuss  the  numerous  cases  collected 
and  referred  to  in  the  briefs  of  counsel  on  both  sides. 

This  case  is  clearly  a  proper  one  for  submission  to  a  jury,  and 
a  careful  reading  of  the  record  convinces  us  that  its  finding 
in  .favor  of  the  plaintiff  as  to  the  negligence  of  the  defendant  is 
sustained  by  the  evidence  and  should  not  be  disturbed. 

Numerous  criticisms  are  made  in  the  brief  and  oral  argument 
by  counsel  for  plaintiff  in  error,  of  the  general  charge  of  the 
court,  quoting  short  paragraphs  from  it,  particularly  in  defining 
**the  burden  of  proof  and  also  **the  proximate  cause.*'  While 
the  language  quoted  in  the  brief  of  plaintiff  in  error  might  be 
subject  to  criticism  when  taken  alone,  the  whole  charge  must 
be  read  together  and  when  so  considered  the  charge  of  the  court 
appears  to  be  a  fair  and  proper  one.  The  court  fails  to  find  any 
error  which  might  be  regarded  as  prejudicial  either  in  the  gen- 
eral charge  or  in  the  giving  or  refusal  to  give  the  special  charges. 

Complaint  is  also  made  as  to  the  amount  of  the  damages. 
When  we  consider  that  plaintiff  suffered  a  fractured  pelvis  and 
that  his  personal  injuries  were  serious  and  of  a  somewhat  per- 
manent character,  and  that  he  suffered  also  property  damages 
to  his  horse  and  wagon,  we  do  not  believe  that  the  amount  of  the 
judgment  is  excessive. 

A  careful  examination  of  the, record  fails  to  disclose  any  error 
which  may  be  deemed  prejudicial  to  the  defendant,  and  the 
judgment  is  therefore  affirmed. 


Swing,  J.,  dissenting. 

I  think  the  evidence  clearly  shows  contributory  negligence  on 
the  part  of  defendant  in  error  and  therefore  dissent  from  the 
judgment  of  affirmance. 
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AMENMIENT  OF  PETITION  AFTER  VERDICT. 

Circuit  Court  of  Cuyahoga  County. 

The  Stowe-Fuller  Company  v.  Louis  J.  Dominick.* 

Decided,  October  27,  1905. 

Error  Lies  to  Action  of  the  Court  in  Overruling  Motion  for  Judgment 
Notwithstanding  Verdict  Though  CcLse  is  Still  Pending — Petition 
May  he  Amended  to  State  Cause  of  Action  After  Verdict  is  Re- 
turned. 

1.  Error  lies  to  the  overruling  of  a  motion  for  Judgment  notwithstand- 

ing the  verdict,  even  though  a  motion  for  a  new  trial  is  made  luid 
is  undisposed  of  in  the  common  pleas  court. 

2.  A  court  may  allow  the  amendment  of  a  petition  after  verdict  and 

before  Judgment  is  entered,  even  though  the  petition  in  its  original 
form  did  not  state  a  cause  of  action. 

Henry  &  Cmise,  for  plaintiff  in  error. 
KeiTuish,  Chapman  <fc  Kenniish,  contra. 

^Iarvin,  J. ;  Winch,  J.,  and  Henry,  J.,  concur. 

J.  Dominick  brought  suit  against  the  Stowe-Puller  Company, 
filing  a  petition  in  which  he  alleges  that  while  in  the  employ  of 
the  Stowe-Puller  Company  he  received  a  personal  injury.  In  that 
petition  he  specified  certain  negligence  which  he  says  the  Stowe- 
Fuller  Company  was  guilty  of,  by  reason  of  which  he  was  in- 
jured, and  he  says  in  his  petition  that  he  was  inexperienced  in 
the  work  in  which  he  was  engaged  at  the  time  of  the  injury.  He 
did  not  allege  in  the  petition  that  he  had  no  knowledge  of  the 
manner  in  which  the  sacks  of  lime,  which  fell  over  and  injureti 
him,  were  piled  up.  He  did  not  allege  that  he  did  not  have 
the  means  of  knowledge  which  the  defendant  had  of  the  manner 
ill  which  the  sacks  were  piled.  But  it  is  not  necessary  that  an 
inexperienced  man,  as  he  says  he  was  (he  says  he  had  only 
woAed  there  ten  minutes  when  he  received  the  injuries)  should 

•Afllrmed   without   opinion,    Stowe-Fuller   Co.   v.   Dominick,    75   Ohio 
State,  598. 
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aver  that  he  did  not  have  the  means  of  knowledge,  but  it  is,  as 
wc  understand  the  law,  necessary  that  he  aver,  that  he  had  not 
tht  knowledge. 

Xo  demurrer  was  filed  to  this  petition,  nor  was  objection  made 
to  the  introduction  of  evidence  on  the  ground  that  the  facts 
stated  in  the  petition  did  not  constitute  a  cause  of  action. 

An  answer  was  filed  to  the  petition,  the  case  went  to  trial  and 
a  verdict  was  returned  for  the  plaintiff.  Upon  the  return  of 
the  verdict  the  defendant  moved  for  judgment  notwithstanding 
the  verdict.  The  ground  upon  which  this  motion  was  based  was 
that  the  petition  failed  to  state  a  cause  of  action  against  the 
defendant  in  favor  of  the  plaintiff.  Plaintiff  was  then  per- 
mitted to  amend  his  petition  and  such  amendment  was  made 
hy  the  insertion  of  the  words  '*that  he  had  no  knowledge  of  the 
manner  in  which  said  sacks  were  piled.  ^'  That  amendment  hav- 
ing been  made,  the  motion  for  a  judgment  notwithstanding  the 
verdict  was  overruled.  It  is  the  overruling  of  this  motion  which 
is  claimed  to  constitute  error.  Following  the  overruling  of  this 
motion  the  court  sustained  a  motion  of  the  defendant  for  a  new 
trial,  and  this  case  is  still  pending  in  the  court  of  common  pleas. 
The  defendant  in  error  claims  that  the  case  is  prematurely 
brought  into  this  court;  that  so  long  as  the  case  is  ponding  in 
the  court  of  common  pleas  this  court  can  not  entertain  a  peti- 
tion in  error  to  review  the  order  of  that  court. 

We  hold  against  the  contention  of  the  defendant  in  error  in 
this  and  we  do  so  on  authority  of  Davis  v.  Turner,  69  0.  S.,  101, 
and  we  are  thus  bix)ught  to  a  consideration  of  the  alleged  error. 

Section  5238,  Revised  Statutes,  provides  that : 

'*\Vhen  upon  the  statements  in  the  pleadings  one  party  is 
entitled  by  law  to  judgment  in  his  favor,  judgment  shall  be  so 
J  endered  by  the  court,  although  a  verdict  has  been  found  against 
^^uch  party.'' 


It  is  urged  here  that  the  petition,  as  it  stood  at  the  time  the 
verdict  was  rendered,  did  not  state  a  good  cause  of  action 
against  the  defendant.  Without  stopping  to  read  from  the 
r)etition,  we  incline  to  the  opinion  that  this  is  well  taken,  and 
that  if  a  general  demurrer  had  been  filed  to  it,  such  demurrer 


568       CIRCUIT  COURT  REPORTS— NEW  SERIES. 

Stowe-Fuller  Co.  v.  Dominick.  [VoL  20  (N.S.) 

should  have  been  sustained.  But  the  court  permitted  the  plaint- 
iff to  amend  his  petition  before  passing  upon  the  motion,  and 
we  hold  that  the  petition  as  amended  stated  a  cause  of  action 
in  plaintiff's  favor.  This  amendment  was  allowed  by  the  court 
under  Section  5114,  Revised  Statutes,  which  reads: 

**The  court  may,  before  or  after  judgment,  in  further^ince  of 
justice  and  on  such  terms  as  may  be  proper,  amend  any  plead- 
ing by  inserting  other  allegations  material  to  the  case,"  etc. 

Hut  it  is  said  the  court  can  not  permit  allegations  to  be  made, 
under  the  name  of  *' amendment, ' '  w^hich  will  state  a  cause  of 
action,  when  no  cause  was  before  stated;  that  is,  to  use  the  lan- 
guage of  the  books,  there  must  be  something  to  ** amend  by"  or 
there  can  be  no  amendment.  This  proposition  appeara  to  be 
supported  uniformly  by  the  authorities,  and  we  must  therefore 
in({uire  what  is  meant  by  the  language,  ** there  must  be  some- 
thing to  amend  by."  If,  as  is  urged  by  the  plaintiff  in  error 
there  must  be,  in  the  case  of  a  petition,  such  a  complete  cause  of 
action  stated  before  an  amendment  can  be  allowed,  then  our 
])ractice  from  time  immemorial  seems  to  have  been  wrong. 

Section  5116,  Revised  Statutes,  provides  that: 

'*If  the  demurrer  be  sustained,  the  adverse  party  may  amend, 
if  the  defect  can  be  remedied  bv  amendment,  with  or  without 
costs  fis  the  court  in  its  discretion  shall  direct." 

Section  5061,  Revised  Statutes,  provides  for  demurrer  to  pe- 
tition when  it  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action.  This  is  denominated  a  general  demurrer,  and.  as 
has  already  been  said,  it  has  been  the  universal  practice  to  al- 
low amendment  to  the  petition  after  the  sustaining  of  a  gen- 
(»ral  demurrer,  where  the  petition  undertakes  to  state  a  cause 
of  action  so  plainly  set  forth  that  it  is  plain  upon  what  the 
plaintiff  relies,  and  where  the  amendment  in  no  wise  changes 
what  the  plaintiff  clearly  undertook  to  set  out  in  the  defective 
pleading.  In  the  petition  in  this  case  there  was  something  to 
*' amend  by"  as  those  words  are  used  in  the  books. 

As  said  in  Ellison  v.  U.  R.  Co.,  87  Ga.,  690: 

'*When  an  amendment  needed  is  one  of  substance  itself 
enough  to  amend  by  does  not  mean  the  same  as  'Enough  to  be 
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jrood  in  substance  without  amendment.'  On  the  contrary,  fail- 
ing to  be  good  in  substance  is  generally  the  reason  why  amend- 
ment in  substance  is  needed." 

The  opinion  of  the  court  is  most  interesting,  but  time  will  not 
be  taken  to  read  from  it. 
The  judgment  of  the  court  of  conunon  pleas  is  affirmed. 


EXEMPTION  FROM  EXECUTION  UNDER  THE  STATUTE 

RELATING  TO  NECESSARIES. 

Circuit  Court  of  Cuyahoga  County. 
R.  &  O.  1)eaci).v  v.  Richard  Powers. 

Decided,  November  10,  19C5. 

Attavhment — Term  ^'Nercssarivs*'  Defined. 

The  word  "necessaries"  as  used  in  the  statute  permitting  the  attach- 
ment of  10  per  cent,  of  a  debtor's  personal  earnings  when  the 
claim  is  for  necessaries,  means  necessaries  for  the  debtor  or  his 
family,  and  the  personal  earning  of  a  married  man  can  not  be  at- 
tached on  a  claim  for  groceries  furnished  on  his  order  to  his 
mother  with  whom  he  boarded  before  his  marriage. 

(.'.  D,  Frebolin,  for  plaintiffs  in  error. 
John  Brown,  contra. 

Marvin.  J.;  Winch,  J.,  and  ITexry,  J.,  concur. 

This  is  a  proceeding  in  error  seeking  to  reverse  the  judgment 
of  the  court  of  common  pleas. 

These  plaintiffs  sued  the  defendant  before  a  justice  of  the 
peace  and  caused  an  attachment  to  be  issued.  The  affidavit  for 
the  attachment  sets  out  that  the  claim  upon  which  the  plaintiff 
brought  suit  was  just  and  lawful ;  that  he  believes  said  plaintiff 
ought  to  recover  thereon  the  sum  of  $30.42,  and  that  the  proper- 
ty sought  to  be  attached  is  not  exempt  from  execution ;  that  said 
property  is  the  personal  earnings  of  the  defendant ;  that  the 
claim  on  which  judgment  is  sought  is  for  necessaries;  that  a 
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demand  iii  writing  for  the  excess  over  and  above  90  per  centum 
of  the  personal  earnings  of  the  defendant  was  made  before 
bringing  this  action,  which  demand  was  not  complied  with  as 
provided  by  statute.  It  is  upon  the  ground  that  the  claim  upon 
which  the  suit  was  brought  was  for  necessaries  that  attachment 
was  issued  by  the  justice,  and  it  was  for  the  personal  earn- 
ings of  the  defendant. 

The  defendant  moved  to  discharge  the  attachment  and  fiJed  an 
affidavit  in  support  of  that  motion.  In  that  affidavit  the  defend- 
ant denies  all  and  singular  the  statements  and  allegations  con- 
tained in  the  affidavit  of  the  plaintiflf  filed  herein.  Second, 
affiant  says  that  the  claim  for  which  this  action  is  brought  is 
not  for  necessaries.  Third,  affiant  says  he  is  a  resident  of  the 
state  of  Ohio  and  a  married  man  living  with  his  wife  and  the 
head  and  support  of  a  family  and  that  he  is  not  the  owner  of 
a  homestead  in  his  own  right  or  in  the  right  of  his  wife,  and  that 
the  money  attached  in  this  action  is  the  personal  earnings  of 
affiant,  earned  by  him  within  ninety  days  next  preceding  the 
commencement  of  this  action,  and  does  not  amount  to  the  sum  of 
$150.  Therefore,  affiant  selects,  elects  to  take  and  demands  that 
the  money  herein  attached  be  set  off  to  him  in  lieu  of  a  home- 
stead and  for  the  necessary  support  of  his  family. 

The  justice  overruled  the  motion  to  discharge  the  attachment 
and  an  appeal  was  taken  to  tlie  court  of  common  pleas,  where 
the  motion  was  sustained,  and  the  case  is  brought  here  on  error. 

The  bill  of  exceptions  filed  here  shows  the  facts  to  be  as  fol- 
lows : 

Plaintiffs  are  grocers.  At  the  time  of  the  transaction  herein, 
defendant  was  a  single  man,  living  with  his  widowed  mother  and 
sisters.  Defendant  had  had  an  account  with  i)laintiffs,  which 
had  been  paid  by  an  order  on  his  employer.  The-  mother  was 
in  the  habit  of  ordering  the  goods.  When  the  account  sued  on 
herein  was  begun,  defendant  with  his  mother  came  to  plaintiff's 
store.  Plaintiff  refused  to  give  credit  to  defendant  without  an 
order  from  defendant  on  his  employer  to  be  held  as  security. 
Defendant  said  he  would  not  again  give  an  unlimited  order, 
but  would  give  one  for  $25,  which  is  all  he  would  ''stand  for." 
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He  gave  such  an  order.  Goods  were  furnished  on  his  credit 
by  plaintiff,  the  mother  usually  ordering  the  same.  The  goods 
were  consumed  by  the  family.  The  son  lived  with  his  mother 
but  paid  board  to  her.  Defendant  is  now  married,  and  attempt 
is  made  to  subject  by  attachment  his  earnings,  upon  this  claim 
as  for  necessaries. 

If  the  goods  furnished  by  plaintiff  were  necessaries  in  the 
sense  in  which  that  term  is  used  in  the  statute  (Sections  6489 
and  5430,  Revised  Statutes),  then  the  attachment  should  not 
have  been  discharged. 

Under  the  facts  of  this  case,  were  the  goods  necessaries  in 
that  sense?  They  were  groceries,  such  goods  as  are  ordinarily 
necessary  for  the  support  of  a  family,  but  this  defendant  had  no 
family  to  support.  He  was  an  unmarried  man,  and,  unless 
his  mother  was  **  destitute  of  means  of  subsistence  and  unable, 
either  by  reason  of  old  age,  infirmity  or  illness  to  support  •  * 
•  lierself,''  there  was  no  legal  obligation  resting  on  him  to 
support  her  (Section  7017-3,  Revised  Statutes).  There  is  noth- 
ing in  the  agreed  statement  that  she  w^as  in  such  condition.  He 
was  not  the  head  of  the  family.  Tie  boarded  with  his  mother, 
but  he  paid  his  board.  Ilis  rights  in  this  action  are  exactly 
what  they  would  be  if  he  had  ordered  tliose  goods  furnished  to 
any  other  person  than  his  mother.  They  w^ere  not  necessaries 
for  him,  and  the  word  necessaries,  as  used  in  the  statute,  means 
such  things  as  are  necessary  for  the  debtor  and  his  family. 
That  being  so,  we  hold  that  as  to  him  these  were  not  neces- 
saries, and  the  attachment  was  properly  discharged. 

The  judgment  of  the  court  of  common  pleas  is  affirmed. 
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ENDORSER  RELEASED  BY  DIVERSION  OF  COLLATERAI.. 

Court  of  Appeals  for  Huron  County. 

II.  E.  Frazier  v.  First  National  Bank  of  Ellwood  City. 

Decided,  October  3,  1913. 

Bills,  Notes  and  Checks — Collateral  Diverted  hy  Payee  Without  Can- 
sent  of  Accommodation  Endorser — Latter  Released  to  the  Extent 
He  Was  Injured  Thereby, 

Under  favor  of  Section  8300,  General  Code,  and  the  rules  of  the  law 
merchant  an  accommodation  endorser  is  entitled  to  be  protected 
in  his  right  to  collateral  securities  deposited  with  the  payee,  and 
such  payee  has  no  right  to  divert  the  securities  witbotil 
the  consent  of  such  endorser,  and  he  will  be  released  by  such 
act,  to  the  extent  he  is  injured  thereby. 

C.  P.  <t  R.  D.  Wickham  and  E.  G.  Martin,  for  plaintiff  in  error. 
G.  Ray  Craig,  contra. 

Richards,  J.;  Kinkade,  J.,  and  Chittenden,  J.,  concur. 

Error  to  coinnion  pleas  court. 

The  action  in  the  court  of  common  pleas  was  begun  by  the 
bank  to  recover  on  two  promissory  notes,  one  executed  by 
Charles  R.  Brown  and  the  other  by  the  Huron  Steel  &  Iron 
Company.  Each  of  these  notes  was  endorsed  by  H.  E.  Frazier, 
who  was  made  a  party  defendant  in  that  court.  He  filed  an 
answer  claiming  as  a  defense,  in  substance,  that  at  the  time  of 
making  and  endorsing  the  promissory  notes  on  which  he  was  an 
accommodation  endorser,  there  was  delivered  to  the  bank  as 
collateral  security  certain  negotiable  paper,  the  market  value 
of  which  was  in  excess  of  the  amount  of  the  notes  upon  which 
the  action  was  brought. 

He  avers  in  his  answer  that  after  the  delivery  of  this  nego- 
tiable paper  as  collateral  security,  the  defendant,  Charles  R 
Brown,  with  the  knowledge  and  consent  of  the  bank,  but  with- 
out the  knowledge  or  consent  of  H.  E.  Frazier,  secured  from  the 
bank  said  collateral  security  and  siibstituted  therefor  certain 
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other  collateral  security.  He  avers  further  that  this  substituted 
collateral  security  was  of  little  value  and  was  subsequently 
converted  into  cash  and  brought  a  sum  entirely  insufficient  to 
pay  the  obligations  signed  by  the  answering  defendant,  and  he 
asserts  that  the  substituted  security  was  itself  withdrawn  from 
the  bank  w^ith  the  consent  of  its  officers  and  that  the  proceeds 
arising  from  the  sale  of  the  collateral  were  diverted  and  applied 
upon  other  instruments  than  those  signed  by  the  answering  de- 
fendant. The  allegations  contained  in  this  answer  are  denied 
by  the  plaintiff  bank. 

The  case  was  tried  in  the  court  of  common  pleas  without  the 
intervention  of  a  jury,  and  that  court  found  all  the  facts  in 
favor  of  the  bank  except  that  the  journal  entry  specifically 
recites  that  *'the  court  does  not  determine  the  facts  set  forth 
in  the  separate  answer  of  II.  E.  Frazier,  in  regard  to  the  deposit 
of  collateral  security,  and  the  withdrawal  thereof.'' 

The  case  as  made,  is  one  in  which  this  court  is  required  to 
decide  as  to  the  sufficiency  of  the  answer  of  H.  E.  Frazier.  The 
trial  court  evidently  reached  the  conclusion  that  the  allegations 
contained  in  that  pleading  were  immaterial,  or  at  least  did  not 
constitute  a  defense  to  the  claim  set  forth  in  the  petition  of  the 
bank.  That  conclusion  is  said  to  have  been  based  on  the  hold- 
ing of  the  Supreme  Court  in  Richards  v.  Market  Exchange  Bank 
Co,,  81  Ohio  St.,  348.  In  the  case  cited,  Richards  had  signed  an 
obligation  as  a  surety  and  sought  leave  of  court  to  file  an  answer 
setting  up  an  extension  of  time  whereby  he  contended  that  the 
instrument  had  been  discharged.  The  Supreme  Court  held  in 
that  case  that  the  codification  of  the  law  governing  negotiable 
instruments  provided  in  Sections  8224  and  8225,  General  Code, 
the  method  and  the  only  method  by  which  such  instruments  could 
be  discharged.  It  is  insisted  in  this  case  that  the  holding  so 
made  is  determinative  of  the  issues  and  requires  an  affirmance 
of  the  judgment  of  the  trial  court. 

On  the  other  hand,  it  is  contended  by  counsel  for  Frazier 
that  the  decision  just  cited,  is  not  a  controlling  one  under  the 
facts  disclosed  in  the  record  in  the  case  at  bar;  that  the  statutes 
upon  which  that  decision  is  based  bad  no  reference  to  a  releagr 
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from  liability  of  an  accommodation  maker  where  collateral  se- 
curity pledged  for  his  benefit  had  been  wrongfully  surrendered 
and  the  proceeds  diverted  without  his  knowledge  or  consent. 
Counsel  for  Frazier  in  their  brief  succinctly  state  their  conten- 
tion, as  follows : 

'*We  claim  that  if  said  notes  were  deposited  as  collateral 
to  the  notes  in  suit,  they  were  so  deposited  for  the  benefit  of 
the  plaintiff  in  error;  and  that  if  afterwards  diverted  to  the 
security  of  some  other  notes  upon  which  the  plaintiff  in  error 
was  not  liable  and  witliout  his  knowledge  or  consent,  that  to  the 
amount  of  their  value,  tiie  plaintiff  in  error  had  a  counter-claim 
to  the  notes  in  suit.  The  uncontradicted  evidence  of  Mr.  Ed- 
ward Gardiner  shows  that  they  were  equal  in  value  to  the  two 
notes  in  suit,  and  so  the  defendant  in  error's  notes  in  suit  were 
satisfied." 

**What  the  defendant  Frazier  is  claiming  here  is  that  the 
plaintiff  who  is  the  owner  of  the  note,  has  no  cause  of  action 
against  him  by  reason  of  certain  conduct  of  which  it  has  been 
guilty ;  l)eeau8e  having  in  its  possession  certain  property  that  it 
was  holding  in  trust  for  the  satisfaction  of  the  note,  in  violation 
of  the  trust,  and  in  fraud  of  the  rights,  of  Mr.  Frazier,  it  di- 
verted the  property  to  another  purpose.  It  is  not  a  question 
of  whether  ^\v.  Frazier  hai<  been /discharged'  from  the  note; 
but  rather  whether  the  plaintiff  is  in  a  position  to  recover  from 
him  upon  the  facts  in  evidence.  Mr.  Frazier  may  still  be  liable 
on  the  note  to  some  sul)sequent  holder  for  value  without  notice, 
such  as  an  endorsee,  for  instance,  and  so  not  *  discharged'  from 
the  not*^;  and  yet  not  liable  to  the  plaintiff  by  reason  of  the 
breach  of  trust  of  which  it  has  been  guilty.  The  authorities 
cited  show  that  he,  in  common  with  sureties  in  all  kinds  of  in- 
struments, would  not  be  liable  under  such  circumstances  to  the 
person  who  had  occasioned  their  loss. 

'*No  attempt  is  made  in  Section  8225,  General  Code,  to  provide 
for  a  case  like  the  one  at  bar.  It  is  a  case  wholly  outside  of  and 
independent  of  me  note  or  its  terms.  It  is  simply  a  change  in 
the  status  of  the  defendant,  Frazier,  occasioned  and  brought 
about  by  the  breach  of  trust  of  the  plaintiff.  It  was  a  situation 
which  required  of  the  defendant  in  error  the  utmost  good  faith 
and  honest  dealing.  It  was  a  situation  in  which  the  defendant 
in  error,  under  the  iaw  merchant,  was  bound  to  conserve  Mr. 
Frazier 's  interest  and  not  surrender  and  throw  away  what  had 
been  put  into  its  hands  for  his  protection — what  in  fact  belonged 
to  him  in  equity.     This  duty  rested  upon  the  defendant  in  error, 
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subject  to  any  cotiiitef -claim  the  plaintiff  in  error  might  have 
against  it.  Mr.  Frazier 's  defense  is  in  the  nature  o*  damages 
by  way  of  counterclaim. 

**The  facts  stated  in  the  answer  of  the  plaintiflP  in  error  con- 
stitute a  complete  cause  of  action  in  his  favor  and  might  have 
been  set  up  in  an  independent  action  for  damages. 

**The  defense  of  the  counterclaim  is  wholly  consistent  with 
the  right  of  the  defendant  in  error  to  recover  on  its  two  notes. 
The  plaintiff  in  error  nowhere  denies  his  liability  on  the  notes, 
lie  is  not  asking  to  have  the  notes  *  discharged. '  He  is  counter- 
claiming  against  them  for  the  amount  and  value  of  the  collater- 
als, up  to  the  amount  of  the  two  notes." 


The  question  at  bar  is  not  so  much  one  of  liability  of  a 
party  on  a  negotiable  instnimont  as  it  is  the  right  of  a  surety 
or  accommodation  endorser  to  be  protected  by  the  preservation 
of  collaterals  which  have  been  deposited  for  his 'benefit  at  the 
time  he  entered  into  the  obligation.  The  courts  have  always 
jealously  guarded  the  rights  of  a  surety  and  it  is  inconceivable 
that  the  General  Assembly  by  the  adoption  of  the  negotiable 
instrument  law^,  intended  to  deprive  him  of  all  right  to  pro- 
tection where  collateral  security  deposited  for  his  benefit  has 
heen  improperly  diverted  and  the  proceeds  applied  on  obliga- 
tions in  which  he  has  no  interest. 

Richards  v.  Banks,  siipra,  was  a  case  involving  the  discharge 
of  the  instrument  itself,  while  the  case  at  bar  is  one  in  whi^h 
the  defendant  sought  protection  of  his  rights  as  surety  by  in- 
sisting on  the  fulfillment  of  the  contract  whereby  collateral  se- 
curity had  been  deposited  for  his  benefit,  and  we  think  that  case 
is  not  inconsistent  with  his  claim. 

If  the  argument  of  counsel  for  the  bank  is  sound,  then  it 
would  be  possible  in  every  case  for  a  payee  of  negotiable  paper 
holding  collateral  security  to  release  the  same  at  will  and  thereby 
deprive  the  surety  of  all  protection.  We  can  not  believe,  nor 
hold,  that  a  surety,  under  such  circumstances,  is  without  remedy. 

The  subject  of  collateral  security  now  under  consideration 
does  not  appear  to  be  embraced  within  the  negotiahle  instru- 
ment statute,  and  it  is  provided  in  said  statute  in  Section  8300, 
General  Code,  that  any  case  not  provided  for,  should  be  governed 


566  COURT  OP  APPEALS. 

Wolf  V.  Cincinnati.  [VoL  20  (NJB.) 


by  the  rules  of  the  law  merchant.  By  those  rules,  Prazier  would 
be  entitled  to  the  relief  sought  by  him,  if  the  allegations  of  his 
pleading  are  sustained  by  the  evidence. 

The  trial  court  declined  to  pass  on  the  issue  raised  in  the 
pleading  filed  by  Prazier.  We  think  the  court  erred  in  so  doing. 
For  this  reason,  the  judgment  will  be  reversed  and  the  case  re- 
manded for  a  new  trial  and  further  proceedings  in  accordance 
with  this  opinion. 


ASSESSMENT  FOR.  PAVING  A  STREET  OCCUPIED  IN  PART 

BY  A  MARKET  HOUSE. 

Court  of  Appeals  for  Hamilton  County. 

AIary  Eva  Wolf  et  al  v.  City  op  Cincinnati  and  Ira  D.  Wash- 
burn, Auditor  op  said  City. 

Decided,  July,   1913. 

Assessment  for  Improving  Street — Where  Fixed  at  Fifty  Per  Cent  Not 
Inequitable  Against  Abutting  Property^  When, 

Where  a  market  house  occupies  the  middle  of  a  street,  extending  acroes 
an  entire  square  from  one  intersecting  street  to  another,  and  the 
said  street  Is  Improved  with  a  new  pavement  on  both  aides  of 
the  market  house,  an  assessment  of  fifty  per  cent,  of  the  cost,  ex- 
clusive of  Intersections,  against  the  abutting  property  is  not  In- 
equitable but  may  be  legally  made  and  will  not  be  enjoined. 

W.  W,  Prather,  for  plaintiflfs  in  error. 

0.  S.  Bryant,  Assistant  City  Solicitor,  contra. 

Jones,  E.  II.,  J. ;  Swing,  J.,  and  Jones,  0.  B.,  J.,  concur. 

Plaintiffs  brought  an  action  in  the  court  below  for  an  injunc- 
tion against  the  defendant,  the  city  of  Cincinnati  and  the  audi- 
tor of  the  said  city,  seeking  to  enjoin  the  collection  of  an  assess- 
ment against  the  plaintiff's  property  bounding  and  abutting 
upon  Pearl  street  in  said  city,  between  Broadway  and  Main 
streets,  said  assessment  being  made  against  their  property  to  pay 
the  expense  of  improving  said  portion  of  said  street  with  bitu- 
lithic  pavement,  setting  granite  curbs,  etc. 
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The  lower  court  made  a  separate  finding  of  facts  and  con- 
elusions  of  law,  and  upon  those  findings  and  the  arguments  of 
counsel  the  cause  was  submitted  to  this  court.  The  trial  court 
found : 

**That  said  Pearl  street  between  Broadway  and  Main  streets 
in  said  city  is  two  blocks  in  length,  crossing  Sycamore  at  a  point 
one-half  the  distance  between  Broadway  and  Main  street,  and 
that  the  portion  of  Pearl  street  between  Broadway  and  Syca- 
more street  is  divided  into  two  streets  by  a  public  market  house 
running  lengthwise  of  said  Pearl  street,  which  market  house  is 
bounded  on  both  sides  by  said  improvement  for  the  entire  length 
of  said  market  house;  that  said  market  house  is  400  feet  long 
and  52  feet  wide,  and  that  portion  of  said  Pearl  street  between 
Broadway  and  Sycamore  that  lies  north  of  said  market  house  is 
known  as  North  Pearl  street  and  is  400  feet  long  by  33  feet 
wide  between  curbs,  and  that  that  portion  of  said  Pearl  street 
between  Broadway  and  Sycamore  street  lying  south  of  said 
market  house  is  known  as  South  Pearl  street  and  is  400  feet 
long  and  33  feet  wide  between  curbs,  and  that  both  said  North 
Pearl  street  and  said  South  Pearl  street  were  included  and  im- 
proved under  said  resolution  and  ordinance.'* 

It  was  also  found  by  the  lower  court  that  the  market  house 
was  a  substantial  brick  structure  containing  stalls  for  the  use  of 
persons  selling  vegetables,  fruits,  etc.,  for  which  the  city  of  Cin- 
cinnati receives  an  annual  rent  for  each  stall,  and  in  which  said 
merchandise  is  sold  for  profit. 

It  is  contended  by  the  plaintiffs  in  error,  all  of  whom  are 
owners  of  property  abutting  on  said  Pearl  street,  that  the  assess- 
ments? for  said  improvement  are  illegal  and  void  for  the  reason 
that  no  part  of  the  cost  of  said  improvement  was  assessed  against 
the  city  of  Cincinnati  on  acount  of  said  market  house,  or 
that,  admitting  that  property  is  not  assessable,  the  frontage  of 
said  market  house  upon  said  so-called  North  and  South  Pearl 
streets  should  be  included  in  estimating  the  total  frontage  and 
after  same  is  done  their  property  should  only  .bear  its  ratable 
portion  of  said  cost. 

The  resolution  declaring  it  necessary  to  improve  said  portion 
of  said  Pearl  street  provided  as  follows: 

**That  fifty  per  cent,  of  the  whole  cost  of  said  improvement, 
less  the  cost  of  intersections,  shall  be  assessed  by  the  foot  front- 
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age  on  all  lots  and  lands  bounding  and  al^utting  upon  the  pro- 
posed improvement,  which  said  lots  and  lands  are  hereby  deter- 
mined to  be  specially  benefitted  by  said  improvement." 

The  ordinance  passed  later  contained  a  similar  provision.  It 
will  thus  be  seen  that  the  city  assumed  the  burden  of  paying  fifty 
per  cent,  of  the  cost  of  said  improvement,  after  taking  out  the 
cost  of  the  intersections.  The  percentage  which  the  city  shall 
bear  in  making  an  improvement  is  to  be  determined  by  council 
in  each  particular  case.  It  seems  to  us  to  be  the  policy  of  the  law 
that  council  should  take  into  consideration  all  the  circumstances 
and  conditions  of  each  improvement,  and  fix  such  a  percentage 
to  be  borne  by  the  city  as  will  be  equitable  and  just ;  in  doing  this 
it  considers  any  public  land  that  may  be  situated  along  the  line 
of  the  proposed  improvement  or  property  which  for  any  other 
reason  might  be  exempt  from  assessment,  the  nature  of  the  prop- 
erty assessed,  and  its  ability  to  bear  the  burden  placed  upon  it. 

We  must  assume  that  in  fixing  the  percentage  in  this  case  all 
those  matters  were  taken  into  consideration  by  council  and  that 
the  city  undertook  to  divide  this  work  equally  with  the  abutting 
owners,  because  of  the  position  of  the  market  house  in  the  center 
of  said  street.  It  strikes  the  court  that  this  division  was  a  liberal 
one  upon  the  part  of  the  city  and  that  there  is  nothing  inequita- 
ble in  the  assessment  as  finally  made. 

It  has  been  held  that  an  assessment  can  not  be  levied  against 
public  property  such  as  this  market  house  was,  for  street  or 
sewer  improvements,  and  we  think  the  case  of  Oeorge  Mathers 
et  al  V.  City  of  Norwood  et  al,  decided  by  this  court  and  reported 
in  the  Court  Index  of  February  21,  1910,  is  decisive  of  the  ques- 
tion raised  in  this  case.  In  its  opinion,  by  Qiffen,  P.  J.,  the 
court  savs : 

'*The  resolution  of  the  city  council  *that  98  per  cent,  of  the 
nhole  cost  of  said  sewers  should  be  assessed  by,  the  front  footage 
upon  all  lots  and  lands  bounding  and  abutting  upon  said  im- 
provements was  not  intended  to  embrace  the  strip  of  ground  in 
the  middle  of  the  street  which  was  dedicated  for  park  purposes, 
because  such  public  property  is  not  liable  to  assessment  for  a 
sewer  improvement.  City  of  Toledo  v.  Bd,  of  Education,  48  0. 
o,,  bo. 
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It  is  contended  by  counsel  for  plaintiflFs  in  error  that  the  above 
case  was  decided  upon  the  ground  that  the  park  in  the  center  of 
the  street  in  Norwood  had  natural  drainage  and  was  therefore 
not  subject  to  assessment  for  a  storm  sewer.  It  is  true  that  in 
its  finding  of  facts  the  court  finds  such  to  be  the  case,  but  the 
opinion  above  quoted  shows  that  the  court  clearly  held  that  the 
property  was  not  assessable  and  was  not  to  be  considered  in 
estimating  the  frontage.  In  its  conclusions  of  law  in  the  Nor- 
wood case  the  court  found  that  ** public  property"  is  not  liable 
to  assessment  for  sewer  improvement.  Counsel  for  plaintiffis  in 
error,  in  their  brief,  point  out  that  in  the  resolution  and  ordi- 
nance passed  by  council,  all  the  lots  and  lands  bounding  and 
abutting  upon  the  improvement  were  found  and  determined  by 
council  to  be  ** specially  benefitted  by  the  improvement."  This 
language,  they  claim,  embraces  the  market  house.  We  think  not. 
It  embraced  only  such  lots  and  lands  as  could  be  assessed  for 
said  improvement.  The  resolution  and  ordinance  were  adopted 
and  passed  under  requirements  of  law  as  notice  to  the  owners 
who  were  to  bear  their  ratable  portion  of  the  expense  according 
to  the  *  *  foot  frontage ' '  plan.     * 

The  words  of  the  ordinance  **  which  said  lots  and  lands  are 
hereby  determined  to  be  specially  benefitted  by  said  improve- 
ment" do  not  change  or  fix  the  mode  of  assessment,  and  refer 
only  to  the  lots  and  lands  which  can  be  assessed.  The  city  pays 
the  whole  cost  for  intersections  and  fifty  per  cent,  of  the  re- 
mainder and  in  fixing  this  apportionment,  liberal  as  it  appears 
to  be  upon  the  part  of  the  city,  the  location  of  the  market  house 
in  the  center  of  the  street  was  obviously  considered. 

Judgment  affirmed. 
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ALIMONY  ALLOWED  INSANS  WIFE  MVORCEH  BY 

HER  HUSBAND. 

Court  of  Appeals  for  Wayne  County. 
Amos  Knestrick  v.  Lide  Knestrick. 

Decided,  February  Term,  1913 

Divorce  and  Alimonv—Ohliffation  to  Support  Wife  Continues  After 
Legal  Separation  Without  Her  Fault — Considerations  of  Equity 
and  Public  Policy  Oovem  the  Amount  to  he  Allowed. 

A  decree  of  divorce  granted  a  husband  upon  the  ground  of  in:ipotencr 
of  his  wife,  after  they  had  lived  together  in  cordial  and  affectiomite 
relation  for  sixteen  years  and  after  she  had  become  insane,  can 
•  not  be  said  to  be  based  upon  the  wife's  aggression  or  fault,  and 
does  not  absolve  him  from  liability  to  support  her;  hence,  rea- 
sonable alimony  should  be  allowed,  based  upon  the  husband's 
financial  condition  and  ability  to  support  her,  and  her  pecuniary 
needs,  such  as  will  save  her  from  becoming  a  charge  on  the 
charity  of  her  friends,  relatives  or  the  state. 

Wieser  (&  Boss,  for  plaintiff. 
Fra/nk  Taggart,  contra. 

Shields,  J. ;  Voorhees,  J.,  and  Marriott,  J.,  concur. 

Appeal  from  coramon  pleas  court. 

This  was  an  action  in  the  court  of  common  pleas  of  this 
county  brought  by  the  plaintiff  against  the  defendant  for  di- 
vorce. The  defendant,  an  insane  person,  through  her  guardian, 
filed  an  answer  and  cross-petition  claiming  alimony.  A  divorce 
was  granted  by  said  court  to  the  plaintiff  and  the  action  was 
appealed  to  this  court  upon  the  allowance  of  alimony,  and  the 
same  was  heard  upon  evidence. 

It  appears  that  these  parties  were  married  in  October,  1879, 
and  lived  together  as  husband  and  wife  until  July,  1895,  when 
the  defendant  became  insane  and  was  so  adjudged  by  the  probate 
court  of  this  county.  That  no  children  were  born  of  such  mar- 
riage. That  in  July,  1906,  Dr.  A.  L.  Hoisington,  a  brother  of 
the  defendant,  was  appointed  guardian  of  her  person  and  estate. 
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That  in  September,  1909,  the  defendant  left  the  home  of  the 
plaintiff  in  Wooster,  Ohio,  and  went  to  the  home  of  said  guardian 
in  Fremont,  Ohio,  where  she  remained,  and  the  plaintiff  con- 
tinued to  reside  in  Wooster.  That  after  the  defendant  was  ad- 
judged insane,  she  was  committed  to  the  Massillon  State  Hospital 
from  which  she  was  released,  upon  the  application  of  the  plaint- 
iff, who  afterward  placed  her  in  a  private  hospital,  and  failing 
to  show  improvement  in  her  mental  condition,  she  was  again  com- 
mitted to  the  Massillon  State  Hospital  where  she  remained  some 
time,  and  later  on  returned  to  live  with  her  husband  where  she 
remained  until  she  went  to  Fremont,  as  stated.  That'the  plaint- 
iff is  now  and  for  several  years  past  has  been  a  practicing  phy- 
sician in  Wooster.  That  in  1906  he  made  an  assignment  for  the 
benefit  of  his  creditors,  and  shortly  afterward  paid  his  creditors 
in  full.  That  at  that  time,  under  said  assignment,  the  defend- 
ant's contingent  right  of  dower  in  the  plaintiff's  property  was 
fixed  at  $628.45,  which  was  paid  to  her  guardian.  That  the  de- 
fendant then  owned  and  now  owns  the  one  undivided  half  inter- 
est in  seventy  acres  of  land  in  Wayne  county,  Ohio,  valued  by 
different  witnesses  at  figures  ranging  from  $50  to  $85  per  acre, 
from  which  real  estate  she  receives  an  annual  income  of  $100, 
which  said  sum  before  1906  was  paid  to  her  husband,  and  after 
that  time  to  her  guardian.  That  the  plaintiff's  income  from  said 
practice  averages  at  least  $10  per  day,  less  expenses,  and  that  he 
possesses  property  valued  at  about  $3,800. 

In  his  petition  filed  for  a  divorce  the  plaintiff  says  that  prior 
to  the  time  the  defendant  became  insane  *'she  was  impotent  and 
guilty  of  gross  neglect  of  duty  toward  this  plaintiff  in  that  she 
refused  to  copulate  and  cohabit  with  him  and  neglected  other 
duties."  The  guardian  of  the  wife  by  answer  denies  the  ma- 
terial allegations  in  said  petition,  and  in  a  cross-petition  charges 
the  plaintiff  with  gross  neglect  of  duty  in  failing  to  provide  his 
wife  with  the  necessities  of  life  and  that  she  has  been  so  sup- 
plied by  the  charity  and  kindness  of  her  friends,  and  that  her 
separation  from  the  plaintiff  was  caused  by  the  plaintiff's  ill 
treatment  of  her,  to  which  said  cross-petition  the  plaintiff  filed 
a  reply  in  the  nature  of  a  general  denial. 
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The  appeal  here  is  upon  the  allowance  of  alimony  made  by 
the  court  below.  The  rule  laid  down  in  the  case  of  Cox  v.  Cox, 
19  Ohio  St.,  502,  has  invariably  been  recognized  and  adhered  to 
by  this  court  in  cases  of  this  kind  in  reopening  for  trial  all  the 
issues  of  fact  upon  which  the  rights  of  the  parties  in  respect 
to  alimony  depend.  Ordinarily  the  husband  is  not  called  upoD 
to  support  his  wife  when  she  abandons  him  and  his  home  and 
voluntarily  goes  elsewhere  to  live,  especially  if  the  home  so  of- 
fered her  is  a  reasonable  one  under  the  circumstances.  This  leads 
us  to  inquire  of  the  circumstances  under  which  the  defendant  is 
alleged  to  have  left  the  plaintiff's  home.  The  evidence  upon  the 
part  of  the  plaintiff  tends  to  show  that  she  was  provided  with  a 
comfortable  home,  reasonably  well  furnished,  that  he  cared  for 
and  supplied  the  defendant  with  clothing  and  other  necessaries 
of  life,  and  that  the  relations  between  the  parties,  at  least  up 
until  July,  1895,  were  most  cordial  and  even  affectionate.  The 
plaintiff  himself  testified  that  up  to  said  date  *'she  was  helpful 
about  the  house  and  was  a  wife  to  me.''  He  further  testified  that 
after  said  date  he  continued  to  treat  and  provide  for  her  prop- 
erly, and  so  continued  until  about  the day  of  September, 

1909,  when  Mrs.  Iloisington,  the  wife  of  the  defendant's  said 
guardian,  while  visiting  at  the  plaintiff's  home,  and  while  he  was 
absent  and  without  his  knowledge,  persuaded  the  defendant  to 
pack  her  clothing  and  personal  effects  and  store  the  most  of  them 
with  a  neighbor,  and  go  to  her  home  in  Fremont  with  her,  and 
where,  as  before  stated,  she  has  remained.  Having  left  the  home 
under  these  circumstances,  the  plaintiff  testified  that  since  said 
time  he  has  made  no  effort  to  have  his  wife  return  to  him,  that 
he  has  not  visited  her,  that  he  has  not  seen  her,  that  he  has  not 
written  to  her  nor  to  said  guardian  or  other  person  in  Fremont 
about  her,  nor  has  he  contributed  or  offerfed  to  contribute  any 
thing  to  her  support,  except  the  sum  of  $50  allowed  by  this 
court  at  its  former  term  as  alimony  pending  the  suit.  Opposed 
to  this  is  the  testimony  of  Mrs.  Hoisington,  who  testified  that  the 
defendant  frequently  visited  lier  and  her  husband  in  their  home 
in  Fremont  prior  to  September,  1909,  that  she  remained  there 
with  them  weeks  and  even  months  at  a  time,  and  that  the  plaint- 
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iff  at  least  during  some  of  such  visits  also  visited  them  while  the 
defendant  was  visiting  them.    She  further  testified  that  prior  to 

the day  of  September,  1909,  when  the  defendant  left  her 

home  in  Wooster,  she  had  arranged  with  the  plaintiff  that  she 
(the  witness)  was  to  visit  at  the  plaintiff's  home  and  that  the 
defendant  was  to  return  to  her  home  in  Fremont  with  her,  and 
that  in  pursuance  of  such  arrangement  she  visited  the  plaintiff 
at  his  home  and  the  defendant  returned  to  Fremont  with  her. 
That  the  plaintiff  had  full  knowledge  of  the  defendant  leaving 
his  home,  and  assented  thereto,  and  that  he  was  at  his  home  when 
she  so  left.  She  further  testified  that  she  found  the  defendant 
lodging  alone,  in  one  of  the  back  rooms  in  the  plaintiff's  house, 
upstairs,  that  she  had  no  shoes  and  was  otherwise  wanting  in 
wearing  apparel.  Upon  calling  the  attention  of  the  plaintiff  to 
this  condition,  the  witness  testified  that  the  plaintiff  answered 
'*that  if  any  purchases  were  to  bo  made  for  her  they  would  have 
to  be  made  out  of  moneys  coming  from  her  own  property."  That 
on  other  occasions  when  visiting  at  the  plaintiff's  house  she 
testified  she  observed  the  defendant's  necessitous  condition  and 
that  she  (the  witness)  had  supplied  her  with  clothing.  Said 
witness  also  testified  that  the  defendant  is  a  great  charge  to  her 
family,  requiring  her  meals  to  be  carried  to  her  in  her  room  and 
requiring  also  other  special  and  personal  services  which  one  in 
her  frail  and  mental  condition  craves.  The  guardian  also  testified 
that  when  he  last  visited  the  plaintiff,  the  defendant  was  oc- 
cupying a  back  room  alone,  upstairs,  in  the  plaintiff's  house,  and 
when  she  last  came  to  his  house  the  defendant  was  poorly  clothed. 
He  also  testified  to  the  nature  and  extent  of  services  necessary  to 
her  proper  care,  that  she  is  in  poor  liealth  and  that  her  condi- 
tion frequently  requires  medical  attention,  adding  that  ''if  she 
was  well  mentally,  she  could  not  maintain  herself."  The  plaint- 
iff denied  that  the  defendant  was  not  properly  cared  for  in  his 
house,  and  he  also  denied  that  he  did  not  furnish  her  all  need- 
ful clothing,  and  he  says  the  defendant  refused  to  wear  some  of 
the  clothing  he  did  furnish  because  of  her  refusal  to  see  people 
who  called  at  his  house  and  hecause  of  her  aversion  to  dress. 
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It  will  thus  be  seen  that  the  evidence  is  conflicting  as  to  the 
circumstances  under  which  the  defendant  left  the  plaintiff's 
home,  but  it  may  well  be  said  that  whatever  the  circumstances, 
they  are  immaterial  in  the  face  of  the  admitted  fact  that  the 
defendant  was  then  an  insane  woman.  With  her  reason  lost,  she 
was  no  longer  a  responsible  agent.  In  her  conduct^  she  was  not 
accountable  to  the  civil  law  or  to  the  laws  of  society.  True,  the 
decree  of  divorce  seems  to  have  been  granted  on  the  ground  of 
her  impotency — a  strange  charge  to  be  made  by  the  plaintiflf  after 
these  parties  had  been  married  and  presumably  cohabited  to- 
gether for  some  sixteen  years,  and  after  she  had  been  adjudged 
insane — ^an  issue  with  which  this  court  has  nothing  to  do,  but 
the  fact  that  a  divorce  was  granted  does  not  absolve  the  husband 
from  liability  to  support  his  wife.  The  cause,  if  there  was  a 
cause,  was  not  of  the  wife's  aggression  or  sinning,  for  her  reason 
was  dethroned  by  a  power  over  which  she  had  no  control.  The 
charity  of  the  law  does  not  refuse  its  benefits  to  one  so  afflicted, 
much  less  punish  the  victim.  The  saeredness  of  the  family  re- 
lation supplemented  with  the  husband's  obligation,  under  the 
circumstances  here  shown,  unite  in  emphasizing  this  defendant's 
claim  to  consideration  upon  the  court,  and  while  the  plaintiff's 
financial  condition  is  not  to  be  ignored  but  considered  on  the 
one  hand,  the  helpless  and  stricken  condition  of  the  defendant 
is  not  to  be  lost  sight  of  on  the  other.  The  plaintiff  is  fifty-nine 
years  of  age,  apparently  in  good  health,  possessed  of  a  practice 
in  medicine  yielding  him  an  average  income  of  $10  per  day,  leas 
expenses,  has  about  $3,8()(^  worth  of  property  and  has  at  least  a 
fair  earning  capacity  in  his  profession.  The  defendant  is  fifty- 
four  years  of  age  and  is  possessed  in  her  own  right  of  her  in- 
choate right  of  dower  and  her  interest  in  certain  real  estate  as 
hereinbefore  stated.  Such  reasonable  allowance  of  alimony 
should  be  made  the  defendant  in  view  of  the  financial  condition 
of  the  husband  as  will  save  her  from  becoming  a  charge  on  the 
charity  of  friends,  or  relatives,  or  the  state.  This  view  we  think 
is  sanctioned  both  by  good  morals  and  by  the  practice  of  our 
courts.    Upon  the  subject  of  granting  alimony  the  distinguished 
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judge  announcing  the  opinion  in  Fickle  v.  Granger,  83  Ohio  St., 
106,  says: 

**  Alimony  is  an  allowance  for  support,  which  is  made  upon 
considerations  of  equity  and  public  policy.  It  is  not  property 
of  the  wife  recoverable  as  debt,  damages  or  penalty.  It  is  based 
upon  the  obligation,  growing  out  of  the  marriage  relation,  that 
the  husband  must  support  his  wife,  an  obligation  which  con- 
tinues even  after  a  legal  separation  without  her  fault." 

Considering  that  the  plaintiff  has  not  paid  anything  toward 
the  support  of  the  defendant  since  September,  1909,  except  the 
alimony  allowed  her  pendente  lite,  hereinbefore  referred  to,  we 
are  of  the  opinion  that  the  defendant  should  have  and  it  is 
hereby  decreed  that  she  have  as  alimony  to  this  date  the  sum 
of  $500  payable  as  follows,  to-wit :  $250  on  or  before  ^larch  1, 
1913,  and  $250  on  or  before  April  1, 1913,  and  the  further  sum 
of  $400  per  year  hereafter,  commencing  April  1,  1913,  payable 
quarterly,  that  is  to  say,  $100  every  three  months  from  April  1, 
1913,  such  payments  to  continue  until  the  further  order  of  this 
court. 


NATURE  or  DEPOSITS  MADE  BY  A  TOWNSHIP  TREASURER 

OF  TOWNSHIP  FUNDS. 

Court  of  Appeals  for  Greene  County. 

iTi   RK   OSBORN   BaNK. 

Decided,  October  31,  1913. 

Depositories  of  Public  Funds — Batik  Receiving  Township  Funds  from 
Township  Treasurer  Hold  Them  as  a  Special  and  Not  a  General 
Deposit — Trust  Status  Not  Lost — Taxes  Collected  by  a  Deputy 
County  Treasurer  in  Villages  Having  no  Loral  Bank,  But  Deposited 
in  a  designated  Bank  of  Deposit  Arc  General  Deposits — Undivided 
Tax  Funds, 

1.  The  proviso  of  Section  12873,  General  Code,  exempting  the  acts  of 
township  and  other  treasurers  depositing  certain  public  funds  in 
the  banks  prescribed  from  the  operation  of  a  drastic  criminal  stat- 
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ute,  does  not  enlarge  the  authority  of  such  treasurers  nor  author- 
ize a  deposit  for  other  than  safe-keeping;  hence,  a  bank  recelT- 
ing  funds  deposited  by  a  township  treasurer,  no  attempt  being 
made  to  comply  with  Section  3320,  General  Code,  et  seq.,  providing 
for  township  depositories,  succeeds  prima  facie  to  the  treasurer's 
possessory  title  to  such  funds  and  as  quasi  trustee  for  their  safe 
keeping  as  a  special  and  not  a  general  deposit. 

2.  Section  4294,  General  Code,  authorizing  the  deposit  of-  municipal 

moneys  in  certain  banks  as  special  deposits,  is  intended  only  to 
legalize  such  deposits,  retaining  the  civil  liability  of  the  treasurer 
upon  his  bond,  and  there  Is  nothing  to  warrant  any  inference 
that  the  treasurer's  duty  or  authority  over  such  trust  funds  is 
changed,  having  no  authority  to  convert  such  funds  to  his  own 
or  any  other's  use.  Hence,  village  funds  deposited  in  a  bank  by 
a  village  treasurer  upon  his  sole  authority  do  not  lose  their  trust 
status  or  become  general  deposits.  Whether  the  subsequent  knowl- 
edge or  acquiescence  of  his  sureties  to  such  deposits  is  equivalent 
to  prior  assent,  quaere.  . 

3.  The  deposit  of  taxes  collected  by  a  deputy  county  treasurer  under 

Sections  2746,  2748,  General  Code,  in  villages  having  no  local  bank 
of  deposit,  but  deposited  by  him  in  a  designated  bank  of  deposit 
on  the  day  of  payment,  complies  with  the  statute,  whether  sent 
first  to  the  county  treasury  or  placed  in  a  depository  bank,  and  be- 
come "undivided  tax  funds"  under  Section  2737,  General  Code;  and, 
where  entered  upon  the  pass  book  among  the  interest  bearing 
deposits  and  allowed  to  remain,  and  is  entered  on  treasurer's  record 
as  "deposited  in  depository"  and  certified  by  the  auditor,  consti- 
tute such  funds  general  and  not  special  deposits. 

Frank  L.  Johnson  and  'M.  J.  Hurtley,  for  intervening  peti- 
tioners. 

John  C.  Shea  and  Frank  A.  Davis,  for  state  banking  depart- 
ment. 

Allread,  J. ;  Ferneding,  J.,  and  Kunkle,  J.,  concur. 

Appeal  from  common  pleas  court. 

These  cases  arise  upon  intervening:  petitions  seeking  priority 
of  certain  public  funds  as  special  deposits. 

The  public  funds  involved  in  the  intervening  petitions  are: 

(1)  county  funds  of  Greene  county  in  the  sum  of  $5,383.71; 

(2)  village  funds  of  the  village  of  Fairfield  in  the  sum  of 
$1,503.72;  and  (8)  funds  of  the  treasurer  of  Section  16,  etc.,  of 
Bath  township  in  the  sum  of  $721.87. 
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The  Bank  of  Oshorn,  an  incorporated  banking  company 
located  in  the  village  of  Osborn,  Greene  county,  Ohio,  was  on 
June  18,  1913,  closed  by  the  state  banking  department  and  is 
in  process  of  liquidation.  There  were  at  the  time  the  bank  closed 
sufiScient  funds  on  hand  to  liquidate  the  claims  represented  by 
the  intervening  petitions. 

The  question  in  issue  is:  Were  the  funds  deposited  under 
such  circumstances  as  to  constitute  them  special  deposits  and  en- 
titled to  preference,  or  were  they  merely  general  deposits? 

In  consideration  of  the  status  of  public  funds  in  the  hands 
of  a  public  treasurer  we  may  start  with  the  proposition  that 
such  treasurer,  under  the  clearly  established  law  of  this  state, 
is  a  mere  custodian  of  the  funds  and  has  no  authority  by  virtue 
of  his  office  to  loan  or  invest  them.  Eshelhy  v.  Ciyicinnati  Bd. 
of  Ed.,  66  Ohio  St.,  71. 

The  preservation  of  the  public  funds  has  under  the  policy 
of  our  state  been  the  subject  of  special  care,  and  to  uphold  a 
transfer  of  title  and  an  investment  of  the  public  moneys  a  clear 
legislative  expression  and  a  compliance  with  the  prescribed  con- 
ditions in  all  of  its  material  features  is  required. 

Where  a  bank  receives  from  the  treasurer  public  moneys 
known  by  it  to  be  such  it  succeeds  pnma  facie  merely  to  the 
treasurer's  possessory  title  and  as  quasi  trustee  for  safe  keep- 
ing of  such  funds,  and  the  burden  is  upon  the  bank  if  it  claims 
greater  title  to  show  statutory  authority  and  warrant  to  support 
its  right  to  convert  the  funds  to  its  own  use. 

In  respect  to  the  township  funds  we  find  there  was  no  at- 
tempt to  comply  with  the  depository  act.  These  funds  were  de- 
posited solely  upon  the  authority  of  the  treasurer.  The  claim 
that  this  fund  was  deposited  generally  is  founded  upon  the  pro- 
viso of  Section  12875,  General  Code,  as  follows : 

'*The  provisions  of  Section  12873  shall  not  make  it  unlawful 
for  the  treasurer  of  a  township,  municipal  corporation,  board  of 
education  or  cemetery  association  to  deposit  public  money  with 
a  person,  firm,  company  or  corporation  organized  and  doing  a 
banking  business  under  the  laws  of  this  state  or  of  the  United 
States,  but  the  deposit  of  such  funds  in  such  bank  shall  not  re- 
lease such  treasurer  from  liability  for  loss  which  may  occur 
thereby." 
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This  proviso  is  a  part  of  a  criminal  act  of  a  very  drastic  na- 
ture designed  to  safeguard  the  public  funds.  The  proviso 
was  intended  to  except  the  deposit  of  certain  public  funds  in  cer- 
tain banks  from  the  operation  of  the  criminal  statute.  It  is  not 
intended  to  enlarge  the  authority  of  the  treasury  over  the  funds 
nor  to  authorize  more  than  a  deposit  for  safe  keeping. 

The  village  funds  were  also  deposited  by  the  village  treas- 
urer upon  his  sole  authority.  It  is,  however,  claimed  that  his 
sureties  knew  or  afterwards  discovered  and  acquiesced  in  the 
deposit  of  the  funds  so  as  to  bring  the  case  within  the  scope  of 
Section  4294,  General  Code,  which  provides  as  follows: 

*'Upon  giving  bond  as  required  by  council,  the  treasurer 
may,  by  and  with  the  consent  of  his  bondsmen,  deposit  all  funds 
and  public  moneys  of  which  he  has  charge  in  such  bank  or  banks, 
situated  within  the  county,  w'hich  may  seem  best  for  the  protec- 
tion of  such  funds,  and  such  deposit  shall  be  subject  at  all  times 
to  the  warrants  and  orders  of  the  treasurer  required  by  law  to 
be  drawn.  All  profits  arising  from  such  deposit  or  deposits  shall 
inure  to  the  benefit  of  the  funds.  Such  deposit  shall  in  no  wise 
release  the  treasurer  from  liability  for  any  loss  which  may  occur 
thereby." 

We  do  not  stop  to  decide  whether  subsequent  knowledge  and 
acquiescence  of  the  sureties  is,  w^itliin  the  meaning  of  the  statute. 
the  equivalent  of  prior  assent.  We  hold  that  Section  4294  is 
consistent  with  and  is  intended  only  to  legalize  special  de|>08its. 
Like  Section  12875,  General  Code,  the  civil  liability  of  the  treas- 
urer upon  his  bond  is  retained  and  there  is  nothing  to  warrant 
the  inference  that  the  treasurer's  duty  or  authority  over  the 
trust  funds  was  to  be  vitally  changed.  The  treasurer  had  no 
authority  to  cx)nvei't  the  funds  to  his  own  use  and  it  follows 
tliat  he  had  no  authority  to  authorize  another  to  do  so. 

It  is  true  that  Section  4294  contains  the  provision  that  all 
profits  upon  deposits  shall  inure  to  the  benefit  of  the  fund.  This 
was  intended,  in  our  judgment,  not  as  a  license  but  as  a  precau- 
tion. There  were  undoubtedly  cases  w^hen  profits  on  deposits 
were  allowed  and  paid  public  treasurers,  and  the  Legislature  by 
this  provision  intended  to  fix  the  public  policy  with  reference 
thereto.     As  a  part  of  this  act  the  depository  law  was  provided. 
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In  this  and  all  other  depository  laws  there  are  stringent  safe- 
guards thrown  about  the  general  deposit  and  investment  of  pub- 
lie  funds.  Care  is  taken  as  to  the  amount  of  interest,  the  nature 
of  the  special  security  to  be  given,  and  it  is  ineonceiv.able  that 
the  entire  body  of  the  fund  was  intended  to  be  authorized  to  be 
embarked  in  speculation  or  investment  upon  the  sole  authority 
of  the  treasurer  and  his  general  bondsmen.  The  status  of  the 
county  funds  rests  upon  a  more  complicated  state  of  facts  and 
depends  upon  a  construction  of  various  sections  of  the  statute. 
The  funds  in  controversy  and  sought  to  be  declared  as  spe- 
cial deposits  represent  taxes  collected  by  a  deputy  treasurer  in 
Bath  township  on  June  13  at  Fairfield  and  on  June  14  at  Osborn. 
The  villages  are  both  in  Bath  township  and  a  short  distance 
apart.  The  collections  were  made  under  authority  of  the  fol- 
lowing statutes : 

*'2746.  AVhen,  in  his  opinion,  necessary,  the  county  treas- 
urer may  open  not  to  exceed  one  office  in  each  township  for  the 
receiving  of  taxes.  Such  office  shall  be  in  a  city  or  village  in 
which  is  located  a  bank  of  deposit.  The  treasurer,  his  deputy  or 
clerks,  may  attend  at  such  office  and  receive  taxes  on  any  day  Or 
days  prior  to  the  twentieth  day  of  June  and  the  twentieth  day 
of  December  of  each  year.  They  may  remove  from  the  county 
treasury  to  the  place  of  collection  records  necessary  for  the  re- 
ceiving of  taxes  upon  the  day  or  days  so  fixed  for  that  purpose. 

*'2748.  For  the  purpose  of  transportation,  the  county  treas- 
urer may  deposit  temporarily  in  any  bank  of  deposit  located 
at  such  place  of  collection  any  money  received  in  the  payment 
of  taxes.  A  bank  or  banks  receiving  any  such  deposits  shall 
deposit  with  the  county  treasurer  such  securities  as  the  treasurer 
deems  sufficient,  subject  to  the  approval  of  the  county  com- 
missioners. The  liability  of  the  treasurer  for  any  losses  of 
money  so  deposited  shall  be  the  same  as  provided  in  this  chapter 
in  case  of  deposits  by  the  county  treasurer  in  county  deposi- 
taries.'' 


There  is  a  contention  that  the  deputy  treasurer  was  not  au- 
thorized to  open  books  or  receive  taxes  in  the  village  of  Fairfield, 
because  of  its  having  no  local  bank  of  deposit.  But  we  find  no 
substance  in  that  objection.  All  the  taxes  collected  there  as 
well  as  at  Osborn  were  actually  deposited  in  the  Osborn  bank 
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on  the  day  of  their  payment,  and  it  remains  now  to  ascertain 
their  status. 

The  Bank  of  Osborn  was  a  bank  of  deposit  within  the  mean- 
ing of  Section  2748,  and,  therefore,  capable  of  receiving  this  fund 
for  transportation. 

It  is  also  claimed  to  be  a  county  depository  with  right  to  re- 
ceive funds  in  that  capacity.  If  the  funds  were  received  for 
transportation,  whether  a  special  bond  was  given  or  not,  the 
deposit  would  be  special  and  entitled  to  preference. 

On  the  contrary,  if  the  funds  were  lawfully  deposited  in  the 
bank  as  county  depository  and  as  an  interest  bearing  deposit, 
the  bank  had  a  right  to  commingle  and  use  the  funds  for  profit, 
thus  creating  a  general  deposit. 

It  is,  therefore,  quite  important  to  ascertain  in  what  capacity 
these  funds  were  held  at  the  time  the  bank  failed.  The  deter- 
mination of  this  question  rests  upon  both  law  and  fact.  The 
legal  contention  is: 

First,  that  the  deputy  treasurer  was  authorized  only  to  de- 
posit the  tax  collections  for  transportation,  and  second,  that  the 
funds  so  collected  were  not  subject  to  deposit  in  the  official 
depository. 

The  deputy  treasurer  was  authorized  to  represent  his  princi- 
pal. The  treasurer,  therefore,  who  made  the  collections  of  taxes, 
,  was  authorized  to  deposit  it.  There  is  no  statutory  require- 
ment, express  or  implied,  that  collections  under  Section  2746, 
General  Code,  were  first  to  be  transported  to  the  county  treas- 
ury and  then  to  a  depository,  nor  can  we  conceive  of  any  neces- 
sity or  consideration  of  public  policy  requiring  such  formality. 
The  authority  for  transportation  is  general  and  may  authorize 
a  transportation  to  a  depository  as  well  as  to  the  county  treas- 
ury. 

We  are,  therefore,  inclined  to  adopt  a  practical  construction 
of  these  two  statutes  and  hold  that  the  funds  might  be  delivered 
directly  to  the  county  depository  and  the  process  completed  by 
a  proper  system  of  bookkeeping. 

Upon  tlic  question  whether  these  funds  were  subject  to  de- 
posit in  an  official  depository  w^e  hold  they  are  included  in  the 
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clause  "undivided  tax  funds''  used  in  Section  2737,  General 
Code,  and,  therefore,  subject  to  deposit  in  a  county  depository. 

Upon  the  question  of  fact  we  think  the  inference  is  clear  that 
a  deposit  under  the  depository  law  was  intended.  The  deposits 
were  entered  upon  the  bank  pass  book  among  the  interest  bear- 
ing deposits  and  allowed  to  remain.  No  certificate  of  deposit 
was  taken  as  is  usual  in  cases  of  mere  transportation  and  the 
fund  was  entered  in  the  treasurer's  record  as  ** deposited  in  de- 
pository," and  was  so  certified  to  the  auditor. 

This  inference  arising  from  the  circumstances  is  confirmed  by 
the  testimony  of  the  deputy  treasurer  who  made  the  deposits, 
as  follows: 

**How  did  you  come  to  do  that  of  your  own  volition?  (Re- 
ferring to  the  deposit  in  the  Osborn  bank.)  A.  It  had  been  the 
custom.  It  is  one  of  our  legal  depositories  and  if  it  hadn't  been 
I  would  have  taken  a  certificate  of  deposit  and  deposited  it  when 
I  came  home  for  the  purpose  of  transportation.  We  do  that  at 
other  places — Cedarville,  Bowersville  and  Jamestown. 


ft 


This  brings  us  to  a  consideration  of  the  regularity  of  the 
designation  and  qualification  of  the  Osborn  bank  as  a  county 
depository. 

The  resolution  authorizing  bids  under  the  depository  law 
fixed  the  period  at  two  years  instead  of  three.  This  was  not 
a  vital  error.  The  designation  of  depositories  thereunder  would 
be  good  for  two  years  and  until  a  new  depository — temporary 
or  permanent — ^was  designated  to  take  the  funds. 

The  act  of  April  11,  1913,  Section  2715,  General  Code,  took 
effect  a  few  days  before  the  depositories  were  designated.  This 
amendment  provided  for  the  designation  of  two  kinds  of  deposi- 
tory— inactive  and  active.  The  inactive  depository  was  in- 
tended to  receive  funds  not  required  for  current  or  immediate 
use.  The  active  depository  was  required  to  be  located  .at  the 
county  seat  and  was  designed  to  meet  current  and  immediate 
demands. 

It  does  not  appear  that  the  commissioners  expressly  desig- 
nated any  of  the  depository  banks  as  active  or  inactive.  The 
call  for  bids  was  general  and  it  does  not  appear  that  any  stipu- 
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lation  in  this  respect  was  contained  in  the  bids  or  in  the  resolu- 
tion of  acceptance  by  the  commissioners. 

The  bank  of  Osborn  not  being  located  at  the  county  seat  was 
only  eligible  as  an  inactive  depository,  and  the  presumption  of 
regularity  of  official  proceedings  justifies  the  inference  from  the 
making  and  acceptance  of  its  bid  that  the  Osborn  bank  was  in- 
tended as  an  inactive  depository,  and  the  record  may  be  con- 
strued as  the  equivalent  of  such  designation. 

So  far  as  is  shown  in  the  evidence  the  deposits,  and  especially 
those  in  controversy,  were  of  a  character  to  be  properly  de- 
posited in  an  inactive  depository. 

The  bond  given  by  the  Osborn  bank  qualifying  it  as  de- 
pository was  in  proper  form  and  duly  accepted.  The  designa- 
tion and  qualification  of  the  Osborn  bank  as  such  depository  and 
the  deposit  of  said  county  funds  therein  as  a  public  depository, 
as  an  interest  bearing  fund,  constitutes  the  same  a  general  and 
not  a  special  deposit. 

It,  therefore,  follows  that  the  intervening  petitions  of  the 
treasurer  of  Section  16,  Bath  township,  and  of  the  village  of 
Fairfield  should  be  sustained,  and  that  of  Greene  county  should 
be  dismissed. 

These  cases  are  very  interesting  and  involve  very  doubtful 
questions  and  a  construction  of  the  new  set  of  statutes  in  re- 
lation to  depositories,  and  we  are  not  favored  with  any  direct 
decisions  of  any  of  tlie  courts  of  the  state  but  we  have  en- 
deavored to  work  out  what  we  believe  to  be  a  correct  solution 
under  the  factia  in  the  case. 
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A  TRIANGLE  OF  RESPONSIBILITY  FOR  AN  UNUSUAL 

ACCIDENT. 

Circuit  Court  of  Lucas  County. 

Alvin  M.  Woolson  v.  Joseph  Hessling,  the  Toledo  Paper.  Box 
Company  and  the  Monarch  Candy  Company. 

Decided,  1904. 

Negligence — Package  Drops  from  the  Window  of  the  Elevator  When  at 
the  Fourth  Floor — And  Badly  Injures  a  Drayman  Standing  at 
Entrance  to  Building — Elevator  Operator  Employed  hy  Tenants  of 
the  Building  Who  Deducted  His  Wages  from  Their  Rent — Negli- 
gence Charged  Both  in  the  Construction  of  the  Building  and  in  Its 
Operation — Determination  as  to  How  Liability  Should  be  Fixed, 

W  was  the  owner  of  a  four-story  brick  factory  building,  the  entire 
fourth  floor  of  which  was  leased  to  a  box  company  and  parts  of 
other  floors  to  a  candy  company.  The  building  was  supplied  with 
a  freight  elevator,  which  was  operated  by  a  man  employed  jointly 
by  the  several  tenants,  who  respectively  deducted  his  wages  from 
the  amount  of  rent  due  from  them  each  month.  The  tenant  on 
the  fourth  floor  had  some  bundles  of  paper  carted  to  the  building, 
a  number  of  which  were  placed  on  a  hand  truck  by  the  elevatorman 
who  ran  the  load  on  the  elevator  and  raised  it  to  the  fourth  floor, 
where  the  truck  was  made  to  tilt  by  one  of  the  wheels  running 
off  the  elevator,  and  a  bundle  of  paper  slid  ofT  the  truck  and 
through  the  window  opening  into  the  elevator  shaft,  and  in  fall- 
ing to  the  street  below  struck  and  seriously  injured  the  drayman 
who  had  brought  the  paper  to  the  building.    Held: 

1.  That  the  candy  company  was  not  responsible  for  the  condition  of 

the  elevator,  which  made  it  possible  for  one  wheel  of  the  truck  to 
run  off  and  cause  the  load  to  tilt;  or  for  the  open  window;  or  for 
the  alleged  negligence  of  the  elevator  man,  since  at  the  time  of  the 

■ 

accident  he  was  not  employed  in   its  service. 

2.  That  the  owner  of  the  building  was  responsible  for  the  condition  of 

the  elevator  and  elevator  shaft,  but  not  for  the  alleged  negligence 
of  the  elevator  man. 

3.  That  the  tenant  of  the  fourth  floor,  to  which  the  load  was  being 

taken,  was  responsible  for  any  negligence  of  the  elevator  man 
in  making  use  of  the  elevator  in  a  manner  and  under  conditions 
which  should  have  been  known  to  him  to  be  unsafe. 

4.  The  determination  as  to  what  in  the  negligent  chain  of  causation 

was  the  proximate  cause  of  the  accident  should  be  left  to  the  jury, 
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under  instructions  which  relieve  the  owner  of  the  building  from 
liability  for  any  independent  cause  of  the  accident  which  could 
not  reasonably  have  been  anticipated. 

Parker,  J. ;  IIcll,  J.,  and  Haynes,  J.,  concur. 

This  proceeding  is  brought  to  obtain  a  reversal  of  judgments 
of  the  court  of  common  pleas  in  this  case.  The  action  in  the 
court  below  was  by  Hessling  against  Woolson,  the  Toledo  Paper 
Box  Company  and  the  Monarch  Candy  Company,  on  acoount 
of  alleged  negligence  on  the  part  of  these  defendants  resulting  in 
an  injury  to  the  plaintiff.  The  trial  resulted  in  favor  of  the 
Monarch  Candy  Company  directed  by  the  trial  judge,  a  verdict 
in  favor  of  the  paper  box  company  upon  a  submission  of  the 
issues  to  the  jury,  and  a  verdict  by  the  same  jury  in  favor  of 
Hessling  for  the  sum  of  $2,-000  against  Woolson.  Motions  for 
new  trials  were  made  by  both  of  the  defeated  parties.  Woolson 
proceeds  here  as  plaintiff  in  error,  to  obtain  a  reversal  of  the 
judgment  against  him ;  and  Hessling,  by  a  cross-petition  in  error, 
asks  for  a  reversal  of  the  judgment  in  favor  of  the  Toledo  Paper 
Box  Company  and  the  Monarch  Candy  Company.  For  a  state- 
ment of  the  facts  and  the  issues  as  presented  by  the  pleadings, 
I  shall  adopt,  in  a  large  measure,  an  abstract  of  the  pleadings 
found  in  one  of  the  briefs' of  counsel. 

It  is  alleged  in  the  petition  that  for  some  time  prior  to  and 
upon  May  22d,  1902,  the  defendant,  Alvin  M.  Woolson,  was  the 
owner  of  a  four-story  and  basement  brick  building,  known  as 
the  Berlin  Block,  situated  at  the  northwesterly  corner  of  St 
Clair  street  and  Jackson  avenue  in  the  city  of  Toledo ;  that  on 
said  date,  and  for  some  time  prior  thereto,  the  defendants,  the 
Toledo  Paper  Box  Company  and  the  Monarch  Candy  Company 
each  corporations  of  the  state  of  Ohio,  were,  and  for  some  time 
past  had  been  renting  separate  parts  of  said  building  from  the 
defendant  Woolson;  that  the  Toledo  Paper  Box  Company,  for 
the  purposes  of  its  business,  occupied  the  entire  fourth  floor  of 
the  building,  and  the  IMonarch  Candy  Company,  for  the  pur- 
poses of  its  business,  occupied  a  portion  of  the  basement  and  a 
portion  of  each  of  the  first,  second  and  third  floors  thereof. 
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When  the  box  company  and  the  candy  company  each  took  pos- 
session of  the  premises  occupied  by  them  respectively,  there  was 
at  the  rear  of  the  building  an  elevator  shaft  about  six  feet  square, 
which  extended  from  the  basement  forming  the  westerly  or  outer 
side  of  the  elevator  shaft,  a  window  being  constructed  in  this 
wall  at  each  floor.  In  the  elevator  shaft  there  was  a  freight 
elevator,  provided  with  a  platform  or  floor  about  six  feet  square, 
and  this  elevator  was  equipped  for  the  use  of  certain  of  the  ten- 
ants of  the  building,  subject  to  terms  and  conditions  herein- 
after considered,  for  elevating  and  lowering  goods,  wares  and 
mereliandise  up  and  down  the  elevator  shaft  to  and  from  the 
several  floors  of  the  building  in  the  conduct  of  the  business  of 
said  tenants,  respectively. 

On  May  22,  1902,  the  Toledo  Paper  Box  Company  employed 
the  Moreton  Truck  &  Storage  Company  to  haul  certain  bales  of 
paper  belonging  to  the  box  company  to  the  elevator  shaft  in 
the  rear  of  the  Berlin  Block,  where  same  was  to  be  unloaded. 

Joseph  Hessling,  the  plaintiff,  was  then  in  the  employ  of  the 
truck  company,  as  a  drayman,  and  at  the  direction  of  the  man- 
ager of  the  truck  company,  about  9 :30  a.  m.  drove  a  dray  loaded 
with  this  paper  to  the  entrance  of  the  elevator  shaft  at  the  rear 
of  said  building  and  at  the  direction  of  the  box  company  was 
there  engaged  in  unloading  the  paper  from  the  dray  onto  the 
ground. 

In  the  amended  petition,  it  is  alleged  by  plaintiff,  that  whilst 
he  was  so  engaged,  one  Henry  K.  Strayer,  who  was  operating  the 
elevator,  loaded  a  truck  with  paper,  in  the  rear  of  the  building, 
drew  it  onto  the  elevator  and  elevated  same  to  the  fourth  floor, 
and  that  while  said  Strayer  was  unloading  the  truck  off  of  said 
elevator  onto  the  fourth  floor  of  the  building,  he  carelessly 
caused  some  of  the  wheels  of  the  truck  to  run  into  an  opening 
adjacent  to  the  elevator  platform  between  the  elevator  platform 
and  the  westerly  wall  of  the  })uilding,  thereby  causing  the  truck 
to  partially  overturn  and  a  portion  of  said  paper,  loaded  on  the 
truck,  to  fall  out  of  the  window  of  the  building  located  in  said 
elevator  shaft  above  the  fourth  floor  striking  plaintiff  on  the 
shoulder,  and  fracturing  his  arm  and  otherwise  injuring  him. 
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The  box  company  further  aliegps  that  on  Jfny  22d,  1902,  Henry 
K,  Strayer  was  engaged  in  loaiiing  paper  belonging  to  the  boi 
company  upon  a  four  wheeled  truck,  owned  by  it,  and  elevating 
said  truck,  when  loaded  to  the  fourth  floor  of  the  building,  and 
delivering  the  paper  from  said  truck  to  the  box  company  at  the 
fourth  floor ;  that  said  Strayer,  while  so  engaged,  loaded 
said  truck  with  paper  and  raised  same  to  the  fourth  floor,  when 
one  of  the  wheels^-it  then  proceeds  to  describe,  the  cireumstaDMs 
of  the  accident  about  as  described  in  the  other  pleading.  And 
this  answer  also  contains  about  the  same  allegations  as  are  con- 
tained in  the  other  pleadings.a8  to  the  constructioiT  of  the  eleva- 
tor shaft. 

The  box  company,  in  its  answer,  further  alleges  that  said 
elevator  and  elevator  shaft  were  erected,  constructed  and  main- 
tained by  Woolson;  that  at  the  fourth  floor  of  said  buiding  said 
elevator  floor  is  separated  from  the  outer  wall  of  said  building 
by  a  apace  of  about  twelve  inches,  extending  the  entire  length 
of  said  elevator,  said  space  being  the  opening  into  which  the 
wheel  of  the  truck  slipped;  that  Woolson  had  constructed  be- 
tween each  floor  of  said  build  in  said  elevator  shaft,  a  window 
to  furnish  light,  the  window  at  the  fourth  floor  in  said  shaft  beii^ 
the  window  through  which  the  bale  of  paper  fell:  that  said 
elevator  shaft  and  elevator  had  been  constructed  by  Woolson 
long  prior  to  the  time  when  possession  was  taken  of  said  fourth 
floor  by  the  box  company,  and  was  in  the  same  condition  on 
May  22d,  1902,  when  tim  accident  complained  of  occurred,  as  it 
was  when  possession  was  taken  of  said  fourth  floor  by  said 
box  company;  that  said  Woolson  retained  and  exercised  con- 
trol over  said  elevator  and  elevator  shaft,  jointly  with  the  candy 
company,  and  that  the  box  company  had  no  control  over  and 
was  not  responsible  for  the  construction,  maintenance  or  repair 
of  said  elevator  and  eleviitor  shaft.  All  all^ations  in  the 
amended  petition,  charging  the  box  company  with  negligence, 
are  denied. 

So  it  will  be  seen,  as  stated  by  counsel  upon  the  hearing,  that 
this  is  a  sort  of  triangular  contest — I  do  not  know  but  it  ha* 
more  sides  than  that.     Now  when  the  case  came  to  be  tried,  there 
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box  company  and  Woolson  are  liable,  provided  they  find  them 
10  be  negligent." 

Now  we  have  read  the  evidence  in  this  case  very  carefully,  in- 
irluding  the  written  evidence  consisting  of  these  icases  made  by 
Mr.  Woolson  to  these  various  tenants,  and  the  evidence  respect- 
ing alleged  oral  niodificatious  of  these  leases;  and  we  conclude 
that  the  summing  up  by  the  trial  judge  in  passing  upon  these  mo- 
'  tions  correctly  states  the  oliligations  of  these  parties  and  the 
issues  to  he  submitted  to  the  jury,  i.  c: 

First.  That  the  candy  company  was  not  liable  because  of  any 
responsibility  for  the  condition  of  the  elevator  or  the  elevator 
openings  at  the  fourth  floor,  and  was  not  responsible  for  the  con- 
duct of  Strayer,  since  he  was  not  in  its  service,  nor  subject  to 
its  direction  or  control  when  taking  the  paper  to  the  fourth  floor 
for  the  box  company;  and  the  judgment  of  the  court  below  as 
to  the  candy  company  will  be  affirmed. 

Second.  That  Woolson  was  responsible  for  the  condition  of 
the  elevator  and  the  elevator  shaft,  but  not  for  the  conduct  of 
Strayer,  since  he  was  not  an  employer  of  Strayer. 

Third.  That  the  box  company  was  not  responsible  for  the 
unsafe  condition  of  the  elevator  shaft  or  elevator,  due  to  defect 
in  floor  or  failure  to  provide  a  safety  guard  for  the  window. 
But  the  box  company  was  responsible  for  any  negligence  of 
Strayer  in  making  use  of  the  elevator  under  conditions  and  in 
a  manner  known  to  him  to  be  unsafe  and  dangerous. 

We  come  now  to  the  consideration  of  the  questions  whether 
the  verdict  against  Woolson  is  against  the  manifest  weight  of 
the  evidence,  and  whether  the  verdict  in  favor  of  the  bos  com- 
pany is  against  the  manifest  weight  of  the  evidence. 

I  should  say  that  the  evidence  discloses  that  there  was  this 
apace,  not  of  eighteen  inches,  but  of  about  twelve  inches,  I  be- 
lieve—I  have  not  had  an  opportunity  to  verify  these  figures 
since  it  devolved  upon  me  to  deliver  the  opinion  in  this  case,  so 
I  shall  have  to  give  them  simply  in  a  general  way  and  rectify 
them  afterwards,  hut  I  believe  the  space  was  about  twelve  inches 
between  the  floor  of  the  elevator  and  the  west  side  of  the  build- 
ing Bt  the  fourth  floor  of  the  building,  when  the  elevator  was 
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was  necessary  to  back  the  truck  toward  the  window  in  order  to 
turn  it  and  take  it  out  of  the  side  door  to  the  fourth  fioor,  the 
doors  from  the  elevator  at  this  floor  being  at  the  side  of  it.  In 
this  operation  the  truck  was  backed  toward  the  window,  so  that 
one  of  the  wheels  dropped  down  into  this  space  where  this  offeet 
of  about  four  inches  was;  that  this  threw  the  truck  out  of  perpen- 
dicular, and  it  dropped  down  on  one  aide  and  elevated  at  the 
other,  and  the  bundles  of  paper  slipped  off  of  the  trock; 
they  were  higher  up  than  the  sill  of  the  window,  and  some  four, 
I  believe,  of  the  bundles  went  out  of  the  window  and  down  upon 
the  drayman  who  was  below,  injuring  him. 

It  is  not  claimed,  nor  does  it  appear  that  the  plaintiff  wu 
guilty  of  any  negligence  in  the  premises.  It  also  appears  that 
Mr.  Strayer  had  been  employed  in  operating  this  elevator  for 
some  time,  and  that  he  was  well  advised  of  all  of  the  conditions: 
that  in  backing  this  truck  with  this  load  upon  it,  he  appreeiatwl 
the  fact  that  the  operation  was  dangerous.  He  so  says  in  his 
testimony,  in  fact.  It  also  appears  that  this  operation  might 
have  been  obviated,  that  is  to  say,  there  were  many  ways  of  de- 
vating  this  paper  to  the  fourth  floor  and  unloading  it  there 
other  than  this  dangerous  way;  that  the  truck  might  have  been 
loaded  at  the  lower  floor,  without  being  removed  from  it;  it 
might  have  been  placed  also  in  a  position  so  that  it  could  have 
been  backed  or  taken  off  at  the  upper  floor  without  any  turning, 
or,  if  taken  out  to  be  loaded,  it  might  have  been  brought  in  and 
turned  at  the  lower  floor  without  any  danger  from  the  operation, 
or  at  the  upper  floor  even,  it  could  have  been  taken  out  as  it  was 
without  turning.  There  might  have  been  measures  taken  in  the 
blocking  of  the  wheels  or  otherwise  to  prevent  the  wheel  from 
dropping  into  this  offset,  or  so  many  of  the  bundles  as  come  np 
higher  than  the  sill  of  the  window  might  have  been  unloaded 
from  the  truck  liefore  the  truck  was  moved,  or  the  bundles  miKht 
have  been  fastened  in  some  way  npon  the  truck;  the  truck  might 
have  been  provided  with  some  sort  of  a  railing  to  prevent  the 
bundles  from  dropping  off,  and,  Rpeahing  of  the  circumstances 
as  they  were  on  that  day,  on  that  occasion,  of  the  conduct  of  Mr. 
Strayer,  I  mention  that  be  might  have  safely  carried  all  the« 
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to  him  that  would  liave  obviated  the  danger.  We  can  not  under- 
stand how  it  can  lie  said,  logically  and  fairly,  that  because  of 
htB  passive  oegligeuce  in  permitting  a  dangerous  condition  to 
continue,  and  his  presumed  anticipation  of  tbia  concatenation  of 
circumstances  and  the  result,  the  like  of  which  might  not  happen 
again  in  a  millenium,  Woolson  should  be  deemed  guilty  of  negli- 
gence in  law,  while  Strayer,  knowing  all  that  Woolaon  knew, 
and  all  that  Woolson  may  be  presumed  to  have  known,  and  be- 
sides being  the  active,  independent  human  agent,  who,  of  his 
own  volition  put  these  potentialities  in  motion,  and  thereby 
made  them  a  part  of  a  chain  of  actual  causes  and  agencies  re- 
sulting in  this  injury,  may  be  said  to  be  innocent  of  any  fault  or 
negligence  in  the  premises. 

That  Strayer  was  acquainted  with  all  the  surroundings  and 
conditions,  and  that  he  regarded  the  situation  as  dangerous  when 
he  came  to  try  to  take  thfr  truck  from  the  elevator  appears  from 
his  own  testimony;  Passing  by  the  question  whether  he  negli- 
gently loaded  the  truck,  though  he  might  have  put  or  turned  the 
truck  upon  the  platform  at  the  lower  floor  and  so  aToided  the 
accident;  though  he  might  have  placed  some  hindrance  to  the 
wheel  leaving  the  elevator  platform  and  so  avoided  the  accident: 
though  he  might  have  taken  a  few  of  the  bundles  from  the  track 
before  he  attempted  to  turn  it  and  so  avoided  the  accident: 
though  he  might  have  closed  the  window  and  thereby  in  all 
human  probability  avoided  the  accident,  he  voluntarily  chose  the 
only  course  that  can  be  conceived  of  under  the  eireumatanee*. 
that  would  produce  the  accident,  and  the  accident  happened, 
and  yet  tlie  jury  said  he  was  not  guilty  of  negligence  that  was  a 
proximate  cause  of  the  injury.  This  verdict  ia,  we  think,  mani- 
festly and  clearly  against  the  weight  of  the  evidence. 

As  to  the  verdict  against  Woolson.  Is  it  against  the  weight 
of  the  evidence?  As  I  have  indicated,  we  regard  the  happening 
of  this  accident  as  one  scarcely  to  be  anticipated  by  one  not  on 
the  ground  to  observe  the  conduct  of  Strayer  in  loading  and  man- 
aging the  tniek.  And  yet  we  are  not  prepared  to  say  that  a 
jury  may  not  justly  and  properly  hold  Woolson  also  responfflble 
for  the  result.     But  we  are  of  the  opinion  that  his  legal  re- 
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swinging  doors,  opening  outward  and  meeting  at  the  center  of 
the  opening.  It  does  not  appear  that  theae  doors  could  not  be 
closed  and  fastened,  nor  that  any  glass  were  absent  from  these 
sash.  It  is  apparent  that  with  the  doors  closed  or  with  the  lower 
sash  down  in  place,  this  paper  could  not  have  slid  from  the 
window.  The  parcels  were  too  large  to  go  out  through  the  sash, 
unless  both  glass  and  the  wooden  part  of  the  sash  between  them 
should  be  broken.  It  is  not  made  to  appear  tJiat  the  lower  sash, 
if  down,  would  not  have  prevented  this  accident.  As  the  paper 
could  not  have  gained  much  momentum  before  striking  it,  unless 
it  was  in  a  very  frail  condition,  the  sash  must  have  presented 
an  effective  barrier  to  its  further  progress. 

It  is  charged  that  Woolson  did  not  furnish  bars  or  other 
guards  or  barriers  at  tliia  window  opening.  The  burden  of  proT- 
ing  this  rested  upon  the  plaintiff.  We  think  that  he  has  failed 
to  establish  this  by  the  evidence,  and  that  therefore  the  verdict, 
as  to  Woolson,  is  manifestly  against  the  weight  of  the  evidence. 
Woolson  was  not  an  insurer  of  the  safety  of  one  in  the  situation 
or  sustaining  the  relation  of  the  plaintiff,  toward  himt  And 
for  his  safety,  Woolson  was  bound  to  do  no  more  than  esercise 
ordinary  care.  It  does  not  appear  that  he  had  not  done  so  in 
making  the  provisions  mentioned  for  the  closing  of  the  openings 
of  the  windows.  He  was  not  bound  to  anticipate  that  the  tenants 
would  not  make  use  of  these  appliances  or  avail  themselves  oE 
these  provisions,  but  would,  under  circumstances  where  it  would 
be  dangerous  and  negligent  to  do  so,  remove  the  barriers  pro- 
vided. 

The  opening  was  needed  for  light  and  air.  Mr.  Woolson  might 
have  anticipated  that  in  the  ordinary  use  of  the  elevator,  the 
plank  door  would  be  opened  to  let  in  light  and  air,  and  that  to 
let  in  air  the  lower  sash  would  be  lifted  or  the  upper  one  lowered- 
But  if  the  tenant  should  be  using  the  elevator  in  a  manner  that 
would  make  it  obviously  unsafe  to  raise  the  lower  sash,  we  do 
not  think  it  reasonable  to  say  that  Woolson  should  have  antici- 
pated or  was  bound  to  forsee  that  the  lower  sash  would  be  raised, 
especially  in  view  of  the  fact  that  the  same  light  and  air  would 
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chargeable  with  negligence.  The  ot'lier  part  of  the  charge  I  call 
attention  to  was  excepted  to  speeiQcally  on  behalf  of  Woolson. 
I  have  already  undertaken  to  poitit  out  that  it  was  necessarr 
in  order  to  make  Mr.  Woolson  legally  responsible  here  that  he 
should  have  been  negligent  in  both  respects  charged.  That  is 
to  say,  in  leaving  the  jog  in  the  floor  of  the  platform,  and  also  in 
not  providing  for  the  opeuiag  at  the  window,  bo  that  things 
might  not  fall  out;  and  in  one  paragraph,  at  least,  of  the  charge 
it  seems  to  he  stated,  indeed  it  is  stated  distinctly  that  if  he  vas 
negligent  in  either  respect,  he  was  legally  responsible.  I  read 
that  part  of  the  charge : 

"Next  as  to  the  defendant  Woolson:  In  order  to  entitle  the 
plaintiff  to  recover  of  the  defendant,  Woolson,  it  is  incumbent 
upon  him  to  show  by  a  preponderiuice  of  the  evidence,  first,  that 
the  elevator  or  the  elevator  shaft  was  in  a  defective  or  unsafe 
condition  by  reason  of  the  opening  or  depression  adjacent  to  the 
elevator  platform  when  it  was  at  the  fourth  floor,  not  being  suffi- 
ciently covered  or  guarded,  or  by  reason  of  there  being  no  bars 
or  other  obstructions  across  the  window,  either  or  both." 

Mailing  him  responsible  on  account  of  negligence  in  either  re- 
spect ;  making  him  responsible,  though  the  jury  may  have  found 
that  he  had  exercised  due  care  in  providing  barriers  for  the  win- 
dows 80  that  goods  might  not  fall  out ;  though  they  might  have 
found  that  the  barriers  provided  were  entirely  adequate;  that 
he  was  not  negligent  in  that  respect,  yet  the  court  says,  if  he 
was  negligent  in  the  other  respect,  he  is  liable ;  and  that  part 
of  the  charge  we  think  is  erroneous.  It  must  appear  not  only 
that  Woolson  was  negtigent,  but  that  his  act  of  negligence  was 
the  proximate  cause,  or  a  proximate  cause  of  the  injury.  The 
law  does  not  impute  negligence  to  one  for  his  act  resulting  in  an 
injury  which  would  not  have  happened  but  for  the  interposition 
of  a  new  and  independent  cause  which  was  not  to  be  reasonably 
anticipated,  and  when  the  new  and  independent  cause  consst^ 
in  a  voluntaiy  and  negligent  act  of  another  person,  that  such 
negligence  is  to  be  anticipated  is  not  ordinarily  a  reasonable 
conclusion ;  for  it  is  usually  more  reasonable  to  anticipate  ordi- 
nary care,  at  least,  in  the  conduct  of  sane  adults. 
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ERROR  PROCEEMNGS  IN  CRIMINAL  CASES. 

Court  of  Appeals  for  Lucas  County. 

Emmet  Smith  v.  State  of  Ohio. 

Decided,  January  19,  1914. 

ETceptiorts  in  Criminal  Froceedings—Timi^  Within  Which  Bill  ol  F.f 
ccpttons  and  Petition  in  Error  May  br  Filed— Section  13680. 

1,  The  period  within  which  a  bill  of  ejccepttons  must  be  prepared  and 

filed  in  a  criminal  case  la  the  aame  as  tbat  allowed  la  civil  actions. 

2,  The  time  limitation  for  filing  a  petition  In  error  to  reverse  a  iudg- 

ment  In  a  civil  action  tias  no  application  to  a  criminal  action. 

Byron  F.  Ritchie,  for  plaintiff  in  error. 
Charles  -V.  Milroif,  I'roseeiitliig  Attorney,  nnd  August  f.  Voh- 
nolly,  contra. 

Richards.  J.;  Kinkade,  J.,  and  Oiiittendbn,  J.,  concur. 
Error  to  common  pleas  court. 

An   indictment   for  robbery   was   roturnpd    atrninst    Knimel 
Smith  in  the  court  of  common  pleas  of  this  eonnty  on  JIarch 

3,  1911.  Trial  was  had  at  the  same  term  of  court  resulting  in 
a  verdii-t  of  guilty  as  ehargcd  in  the  indictment,  on  JIarch  13. 
1911.  He  filed  a  motion  for  a  new  trial  within  three  days  and 
that  motion  was  beard  and  overruled  hy  the  court  on  March  \^. 
1911.  and  tlu;  defendant  sentenced  to  the  Ohio  Penitentian' 
for  a  period  of  ten  years.  A  bill  of  exceptions  was  prepared 
in  the  case  si^fting  out  all  of  tbe  evidence  and  that  instniment 
was  tiled  in  the  court  of  common  pleas  on  ^lay  27,  1911.  and 
was  signed  by  tbe  trial  judge  and  returned  by  him  lo  the  clerk 
of  that  court  on  -Innc  10.  1911.  A  petition  in  error  was  fileil 
by  the  defendant  in  this  conrt  on  September  12,  1913,  in  which 
ten  gronnds  of  error  are  assigned,  nearly  all  of  which  relate  to 
errors  claimed  to  have  been  committed  dnring  the  trial  of  tlio 
ease  and  which  could  appear  only  in  the  bill  of  exceptions. 

In  llic  hearinsT  of  tbe  case  in   this  court  counsel   by  brief 
and  by  oral  arjrument  have  relied  almost  wholly  upon  eonten- 
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no  provision  in  the  statutes  granting  the  right  to  file  petitions  in 
error  in  criminal  eases,  which  in  any  way  refers  to  or  adopts  the 
limitation  for  petitions  in  error  in  civil  cases,  similar  to  tiie 
provisions  as  to  bills  of  exceptions  contained  in  Section  13680. 
General  Code. 

We  hold,  therefore,  that  the  statutory  limitation  for  filing 
petitions  in  error  in  civil  cases  has  no  application  to  a  proceed- 
ing in  error  in  a  criminal  action.  Blackburn  v.  State,  22  Ohio 
St.,  581 ;  Nickel  v.  State,  6  C.  C,  601. 

It  follows  that  we  may  consider  the  petition  iu  error  and 
pass  upon  any  claimed  errors  which  appear  in  the  record  other 
than  those  which  appear  only  in  the  bill  of  exceptions.  In  the 
arpnment  of  the  case  no  such  Errors  were  indicated,  and  a  care- 
ful examination  of  the  record  other  than  the  bill  of  exceptions, 
fails  to  disclose  that  any  exist. 

Finding  no  prejudicial  error  appearing  on  the  face  of  the 
record,  the  judgment  of  the  court  of  common  pleas  will  be  af- 
firmed. 
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taken,  although  denominated  tor 
specific  performacce  and  relief  and 
averring  reruaal  to  permit  an 
audit  of  boohs  or  to  submit  any 
statement.  Is  for  a  money  ]udg- 
meat  and  not  appealable.    2S2. 

Failure  to  file  petition — judg- 
ment on  croBB-petitlon  le  re»  judi- 
cata.    31. 

Questions  on  the  pleadings  are 
brought  up  the  same  aa  it  the  ap- 
pellate court  had  original  jurlft- 
diction,  hence  the  refusal  of  the 
trial  court  to  strike  a  supplemen- 
tal pleading  from  the  flies  is  Open 
(or  decision.  513. 
APPEARANCE— 

Motion  to  discbarge  an  attach- 
ment for  the  reason  that  defendant 
Is  not  the  owner  of  the  property 
"'and  the  court  therefore  has  no 
jurisdiction  ot  the  subject-matter," 
refers  by  the  words  "subject-mat- 
ter" not  to  the  merits  o(  the  case 
but  to  the  property  and  is  not  an 
entry  ot  appearance.  210. 
ASSESSMENTS— 

Where  a  market  bouse  occupies 
the  entire  middle  length  of  a 
street,  an  assessment  of  50  per 
cent,  on  the  abutting  property, 
leaving  the  city  to  pay  the  other 
BO  per  cent.,  Is  not  Inequitable 
and  win  not  be  enjoined.  566. 
ATTACHMENT— 

Permitting  an  attachment  ot  ten 
per  cent,  of  wages  on  claims  for 
necessaries  does  not  create  a 
favored  class  of  persons,  for  it  re- 
lates to  a  class  ot  cases,  and  is 
constitutional.    462. 

Necessaries  for  which  ten  per 
cent,  of  personal  earnings  is  at- 
tachable means  for  the  debtor  or 
his  family  and  does  not  include  a 
claim  for  groceries  furnished  on 
his  order  to  his  boarding  house 
keeper,  although  she  Is  his  mother, 
he  being  under  no  obligation  to 
support  her.    559. 

An  attachment  on  the  ground  of 
necessaries  Is  not  confined  to  per- 
sonal earninss.    451. 

A  garnishee  fa  foreign  corpora- 
tion)  admitting  the  debt  due  de- 


fendant but  showiDg  that  it  is  due 
In  another  state  can  not  be  or- 
dered to  pay  in  tbis  state.    443. 
ATTORNEY  AND  CLIENT— 

Authority  to  reserve  payment 
Implied  from  other  acts.    425. 

Client  remitting  trom  Judgment 
assigned  to  attorney.    239. 

BANKRUPTCY— 

As  a  appeal  bond  is  con- 
ditioned to  satisfy  a  judgment  if 
rendered  on  appeal,  bankruptcy  ot 
the  debtor  wUl  not  be  allowed  to 
prevent  prosecution  ot  the  appeal 
to  Judgment  in  order  to  Bi  the 
liability  ot  the  sureties,  although 
execution  on  the  Judgment  would 
be  perpetually  withheld.  162. 
BANKS— 

G.  C.  4394,  authorising  a  city  m 
village  treasurer  with  the  consent 
of  hla  bondsmen  to  deposit  money 
In  a  bank  without  being  released 
from  liability  is  only  for  a  sate 
keeping  and  not  as  an  authortwd 
depositary,  hence  the  bank  re- 
ceives such  money  only  as  * 
special  and  not  general  deposit. 
575. 

G.  0.  12875,  that  the  prior  draa- 
ilc  criminal  sections  shall  not 
make  it  unlawful  for  the  treasurer 
ot  a  township,  city,  etc.,  to  deposit 
public  money  in  a  bank  but  not 
releasing  the  treasurer  from  lia- 
bility for  any  loss  thereby  doe* 
not  authorize  a  deposit  except  tor 
safe  keeping,  hence  the  bank  only 
has  the  same  title  as  the  treasurer 
and  holds  the  fund  as  a  special 
deposit  and  not  as  a  depositary 
under  G.  C,  3320.  575. 
BILL   OF   LADING— 

Transfer  of,  by  consignee,  246. 
BILLS  AND  NOTES— 

Verbal  condition.     2D1. 

To  bind  the  estate  of  a  deceased 
Indorser  notice  to  his  administra- 
tor describing  the  note  as  payable 
to  decedent  and  "endorsed  by  you" 
will  be  held  good,  for  considerlDg 
that  he  could  not  indorse  aa  ad- 
mlnlBtrator  he  must  have  under 
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time  <n  Section  IQ,  does  not  limit 
his  continuance  when  the  commis- 
sion has  not  held  any  examina- 
tion.   417. 

Charges  upon  which  a  policeman 
la  tried  and  discharged  by  the  di- 
rector of  public  safety  and  the 
civil  service  commission  must  be 
such  as  to  sustain  the  judgment 
as  In  a  civil  action  and  If  indefi- 
nite and  trivial  or  not  such  as  are 
recognized  by  the  law  or  the  rules 
of  the  department  the  discharge  is 
void,  but  If  any  of  the  charges  are 
sufficient  the  court  can  not  inquire 
If  they  were  sustained,  for  the 
jurisdiction  of  the  commission  is 
flnal   and   not   reviewable.     250. 

The  coni  miss  Ion  having  deter- 
mined that  a  police  corporal  Is 
eligible  to  examination  for  pro- 
motion and  be  having  obtained 
such  promotion  accordingly  the 
commission  or  its  successor  -is 
without  power  to  reverse  such  de- 
cision. The  commission  having  re- 
ported the  corporal  as  eligible  for 
examination,  though  he  had  not 
been  a  corporal  for  two  years  aa 
required  by  their  rules,  will  be 
deemed  to  have  suspended  the  rule 
whirh  it  had  power  to  do.  366. 
COXFI.TCT  OF  LAW— 

Interest  law  of  other  states  pre- 
sumed same  as  ours.     201. 

Where  a  citizen  -of  Ohio  becom- 
ing Indebted  to  his  wife  In  this 
country  delivers  to  her  In  Italy  In 
payment  a  conveyance  of  bis  In- 
terest In  property  In  Ohio  the  laws 
of  Ohio  and  not  of  Italy  govern 
the  transaction.  1. 
CONSTITUTIONAL   LAW— 

The  section  of  the  former  Mu- 
nicipal Code,  providing  that  no 
fireman  serving  when  the  act  went 
Into  effect  should  be  removed  ex- 
cept in  accordance  with  the  act,  la 
not  an  exercise  of  the  appointing 
power  and  is  constitutional.  478. 

Regulating  business:  tmttle  law 
valid.     139. 

Comparative  negllBence  statute 
not  applicable  to  existing  causes 
of  action,  being  a  vested  right.  236. 

Favored  class.     452, 


CONTRACT— 

Covenant  not  to  compete;  it 
business  not  contlaued  Injunction 
refused  but  damages  granted.  20S. 

Employee's  contract  not  to  com- 
pete not  enforced  if  discbarge  is 
wrongful.     233. 

Prior  representations  agreed  to 
be  annulled.     27S. 

in  case  of  Imperfect  perform- 
ance of  a  building  contract  the 
jury  may  add  to  the  damages  com- 
pensation for  Inconvenience  which 
was  a  natural  and  direct  result 
and  should  have  been  contemplat- 
ed as  probable;  and  the  jnrr  may 
determine  the  amount  from  ttM 
facts  without  evidence  of  the 
lalue  of  the  IncoDyenience;  awl 
doubted  If  any  auch  evidence 
would  be  competent.  33B. 
CONVERSION— 

What  Is;     selling   stored  goods 
without    denial      of      ownership: 
limitations.     17. 
CORPORATIONS— 

A  sale  ot  treasury  stock  by  the 
board  of  directors  to  one  of  their 
number  for  two  per  cent,  cash  anil 
balance  in  ten  annual  payments. 
without  effort  to  sell  others  and 
with  a  cash  offer  on  hand  will  be 
set  aside  as  fraud  on  the  corpo- 
ration and  Its  stockholders.    TS. 

It  Is  doubtful  whether  an  agree- 
ment  by  a  majority  stockholder  In 
selling  the  bulk  ot  bis  stock  to 
the  other  stockholders,  that  Ihey 
should  have  control  of  the  corpo- 
ration, Is  ot  any  validity  to  en- 
able the  latter  to  sell  treasury 
stock   except   bona   fide.     78. 

The  rule  that  a  stockholder  can 
not  sue  for  the  benefit  of  the  cor- 
poration without  alleging  demand 
and  refusal  of  the  proper  officers 
to  act  does  not  apply  where  the 
petition  shows  thai  auch  offfcers 
were  the  wrong-doers  against 
whom  the  action  would  have  to 
be  brought  and  that  the  demand 
would  be  a  vain  thing.    fi7. 

A  director  who  is  also  a  na- 
iorlly  stockholder  having  given 
the  corporation  an  option  to  pur- 


repreeented  value  and  not  tbe  dif- 
ference between  tbe  value  of  the 
tbing  parted  wltb  and  tbe  thlDg 

received.    137. 

DEDICATION— 

Where  a  recorded  plat  which  le 
not  Hlgned  Is  adopted  in  convey- 
ances by  reference  to  a  road 
thereon  Bhown  (Lin  wood  road, 
now  Observatory  avenue  In  Cin- 
cinnati) and  the  road  is  used  as  a 
public  highway  this  operates  as  a 
dedication.  And  where  the  width 
of  the  road  is  not  given  but  scales 
Blxty  feet,  the  sixty  foot  line  may 
be  taken  though  the  fences  were 
within  that  line.    212. 

That  a  road  shown  on  an  un- 
signed plat  Is  owned  and  operated 
by  a  private  turnpike  or  plank 
road  company  does  not  prevent 
tbe  plat  and  deeds  operating  as  a 
dedication;  for  a  turnpike  road 
can  be  constructed  only  by  law 
and  when  used  becames  a  public 
highway.    2J2. 

A  common  law  dedication,  as  by 
recognizing  a  certain  part  of 
patented  land  as  a  grave  yard  and 
Its  annexation  to  a  city  and  use  as 
such  does  not  convey  a  fee.  And 
where  the  city  abandons  such  use, 
as  by  removals  of  remains,  which 
it  may  do  under  the  police  power, 
tiie  land  reverts  to  the  descendants 
of  the  patentee,  such  abandonment 
ol  use  not  l>elng  a  sufficient  ad- 
verse poBBesBlon  to  give  the  city 
any  title.    4T. 


Where  the  granting  clause  is  to 
F.  hla  heirs  and  assigns,  and  the 
habendum  Is  to  him  for  life  with 
reversion  at  bis  death  to  his  chil- 
dren, heirs  of  his  body  and  their 
heirs  and  aEslgna,  and  In  default 
of  children  to  his  brothers  and 
slaters,  the  rule  In  Shelley's  case 
applies  and  the  grantee  takes  a 
fee    simple.     3S2. 

A  restriction  In  a  deed  against 
erecting  any  house  at  a  less  cost 
than  (3,500,  though  not  violated 
by  moving  a  barn  upon  tbe  lot,  la 
violated  by  converting   the  barn 


Into  a  bouse  of  a  total  value  ot  ' 
less  than  (3,500  and  living  in  It 
A  reasonable  time  to  vacate  tbe 
same  as  a  dwelling  will  be  granted 
In  the  injunction  order.    29S. 

A  restriction  in  a  deed  against 
tbe  building  ot  sheds,  barna  or 
sliops  includes  a  garage.    116. 

A  restriction  against  any  build- 
ing except  an  open  porch  being 
nearer  than  twenty-five  feet  from 
the  street  is  not  violated  by  the 
fact  that  the  roof  of  an  open  porch 
is  a  continuation  of  tbe  roof  Of 
the  main  building  and  though  tbe 
triangle  between  the  porch  ceil- 
ing and  Its  root  is  closed  In.    378, 

Prohibiting  the  construction  of 
a  shed  or  barn  on  any  of  800  lots 
of  a  subdivision  is  not  waived  b; 
failure  of  tbe  owner  of  a  iot  to 
object  to  or  enjoin  tbe  bulidlag  ol 
garages  on  fourteec  lota  and  doea 
not  estop  him  to  Insist  on  the  re- 
Htrictlon  as  to  another  lot  so  long 
as  he  had  neither  erected  one  of 
the  others  nor  one  on  bis  own  lot 
lie. 

DEPOSITARIES  OF  PUBLIC 
FUNDS— 

See  Banks. 

Where  certain  banks  are  ac- 
cepted by  county  commissioners 
as  county  depositories  under  G.  C. 
2715,  without  designating  which 
shall  be  active  and  which  inactive 
depositories  a  bank  not  located  at 
the  county  seat  and  therefore  only 
eligible  as  an  inactive  deposit oiT 
will  be  deemed  legally  Intended  as 
such  though  not  apeciflcally  so 
deslKnated.     57B, 

Taxes  collected  In  a  village 
branch  tax  oflice  as  author- 
ized by  G.  C.  2746,  may  be  de- 
livered by  the  county  treasurer  di- 
rectly to  a  county  depository  with- 
out being  first  sent  to  tbe  county 
treasury,  and  such  taxes  are  "un- 
divided tax  funds"  under  O.  C. 
2737  and  therefore  eligible  to  de- 
posit in  a  depositor?.  Hence 
when  sucb  bank  falls,  tbe  fund 
can  not  be  deemed  a  special  de- 
posit and  entitled  to  preference. 
675. 
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Whether  landlord  or  tenant  Is 
the  responsible  employer  of  a  neg- 
ligent elevatorman  where  a  third 
person  was  Injured.    583. 

A  young  woman  who  Is  sent  for 
to  begin  work  at  once  in  a  laun- 
dry and  accepts  by  donning  her 
working  clothes  and  accompanying 
the  messenger  back,  is  an  em- 
ployee and  not  a  trespasser;  and 
if,  under  charge  of  the  messenger, 
he  conducts  her  in  through  the 
engine  room,  where  she  steps  into 
an  uncovered  sunken  barrel  of 
boiling  water,  the  employer  is 
liable.     314. 

Liability  for  chauffeur's  joy 
ride;  motor  not  a  dangerous 
agency.    182. 

The  rule  that  where  there  is  a 
safe  way  and  an  unsafe  way  of  do- 
ing  a  thing  an  employee  chooses 
the  unsafe  way  at  his  peril,  does 
not  require  more  than  ordinary 
care  in  the  selection.    34. 

Knowledge  of  the  operator  of 
an  elevator  that  a  workman  mak- 
ing repairs  on  the  cables  will  be 
injured  if  the  elevator  is  moved 
without  warning  him,  is  knowl- 
edge of  the  owner.    34. 

An  employee  of  a  railroad  negli- 
gently struck  on  the  nose  by  the 
mallet  of  a  fellow-servant  while 
both  are  replacing  old  ties  with 
new  can  not  hold  the  railroad 
liable;  G.  C.  6244,  taking  away 
the  defense  of  fellow-servant  in 
case  of  the  negligence  of  a  "re- 
pairman," refers  to  repairers  of 
tools  and  places  where  work  is 
done.    74. 

Where  a  switchman  jumped  off 
the  hack  of  an  engine  which  then 
bacKod  down  on  and  killed  him 
when  he  should  have  known  it 
would  do  so,  the  fact  that  the  en- 
gineer had  been  on  duty  over 
fifteen  hours  contrary  to  O.  C. 
9007,  does  not  make  the  railroad 
company  liable,  as  this  did  not 
profUice  the  injury.     236. 

Comparative  negligence  statute 
not  applicable  to  existing  causes 
of  action.     236. 

Averment  of  lack  of  knowledge 
inserted  after  verdict.    556. 


Where  defendant  is  sued  for  fur- 
nishing his  employee  with  a 
dangerous  horse  in  his  employ- 
ment causing  his  death,  a  verdict 
for  defendant  on  an  answer  deny- 
ing that  decedent  was  an  employee 
will  not  be  reversed  on  proof  of 
the  viciousness  of  the  horse,  for 
the  duty  owing  to  a  servant  is 
not  a  duty  owing  to  a  mere  volun- 
tee.    310. 

Where  plaintiff  sues  as  an  em- 
ployee who  has  been  furnished 
with  a  dangerous  agency  (a 
vicious  horse)  without  warning 
and  the  answer  denies  that  he 
was  an  employee  and  pleads  con- 
tributory negligence,  a  general 
verdict  for  defendant  is  equivalent 
to  a  finding  that  he  was  not  an 
employee.    310. 

A  foreman  on  the  track  being 
run  down  by  a  switch  engine  is 
entitled  to  put  in  evidence  a  rule 
of  the  company  requiring  every 
employee  to  use  the  utmost  cau- 
tion especially  in  switching,  as 
bearing  on  a  charge  of  contribu- 
tory negligence,  the  court  caution- 
ing the  jury  as  to  the  different 
degree  of  care  called  for  by  the 
rule  and  that  applicable  to  the 
company.    464. 

Where  a  foreman  walking  on 
the  track  is  run  down  by  a  switch 
engine,  if  the  jury  find  each  party 
negligent,  they  should  under  G.  C. 
9018,  determine  the  comparative 
degree  of  negligence,  diminishing 
the  damages  accordingly  if  they 
find  for  plaintiff.    464. 

Whether  a  workman  for  an  in- 
dependent contractor  in  repairing 
elevator  cables  was  negligent  in 
relying  on  the  promise  of  the  own- 
er's elevator  operator  to  notify 
him  each  time  the  elevator  Is 
moved,  is  a  question  for  the  jury. 
34. 

Where  a  foreman  of  track  re- 
pairs in  a  railroad  yard  in  return- 
ing from  another  yard  walks  down 
tlie  track  towards  his  men  and 
appears  to  be  looking  along  the 
track  when  he  was  killed  by  a 
switch  engine  backing  down  on 
him,  it  should  have  been  left  to 


Is  limited  to  ascertaining  vhether 
thR  rate  fixed  Is  reaeoiiable,  but 
not  (o  ni  It.     254. 

In  flxlng  the  rate  [or  natural 
gae,  elements  to  be  considered 
am  the  net  profit  under  a  fixed 
rate,  whether  aueh  rate  will  yield 
a  fair  return  on  the  Investment 
and  considering  depreciation  and 

fislf.      2,14, 

Twent.v  cents  per  1000  feet  tor 
lialural  gas  Is  not  conflscator.v 
where  the  wells,  though  somewhat 
depleted  still  yield  four  times  the 
consumption  and  the  company  has 
paid  ten  i>er  cent,  dividends  on  a 
rate  of  only  18  cents  and  the  pres- 
ent rate  or  other  localities  on  the 
same  field  is  18  cents.  And  where 
the  rale  complained  of  has  been 
In  force  for  three  years  and  the 
company  makes  no  showing  o(  its 
operations  during  that  time,  the 
rate  will  not  be  declared  con- 
fiscatory.   2S4. 

After  the  city  council  has  au- 
thorized a  publifi  Improvement,  a 
modification  of  the  contract  may 
hp.  made  l:y  Ihe  exeirutive  ofBcers 
under  G.  C.  4331,  though  not  spe- 
cifically authorized  by  council.    47. 

The  fact  that  a  modification  of 
a  contract  for  improvement  found 
to  be  desirable  and  partly  necea- 
Bary  after  the  work  is  under  way 
will  increase  the  cost  does  not  re- 
fiuire  the  new  contract  to  be  ad- 
vertised and  let  to  the  lowest* 
liidder,  where  this  would  Intro- 
duce iiiexlricable  confusion,  vexa- 
llouH  deliiys  .ind  expensive  liti- 
Kiition.     17. 

A  Rlututc  requiring  the  niodl- 
Itcation  of  an  existing  contract  to 
be  made  a  matter  of  record  Is 
directory  only  and  failure  by  an 
oversight  to  make  the  record  does 
not  annul  such  action  regularly 
taken  by  the  projier  board.    47. 

Ordinance    not    following    state 


void. 


i:i3. 


Where  after  an  appropriation 
for  an  improvement  and  funds 
provldi'rt  by  sale  of  bonds  a  new 
contract  modifying  certain  terms 
of  Ihe  original  is  not  Invalid  for 
failure  of  the  auditor  to  certify 


funds  on  hand,  for  this  Is  not  re- 
quired where  the  fund  Is  provided 
by  sale  of  bonds  for  the  purpose. 
or  aa  here  if  the  modification  does 
not  increase  the  cosL    47. 

Where  the  mayor  having  ap- 
pointed a  street  commissioner  for 
one  year  as  G.  C.  4251  requires 
him  to  do  but  council  refuses  to 
confirm,  this  does  not  give  the 
mayor  the  right  to  make  a  "tem- 
porary appointment"  "to  prevent 
a  stoppage  ot  public  business." 
<;.  C.  44S8  dees  not  apply,  for  11 
relates  only  to  civil  service  em- 
ployees.    399, 

Confirmation  by  a  village  coud- 
cii  la  as  necessary  to  the  mayor's 
appointment  of  a  street  commis- 
sioner to  fill  a  vacancy,  as  In  cue 
or  a  full  term.  G.  C.  4363  mnst 
l)e  so  conslTiied  in  view  of  the 
general    policy    ot    appointments. 

After  a  fireman  has  been  retired 
and  put  upon  the  pension  role  tbf 
trustees  of  the  firemen's  pension 
fund  can  not  discharge  him  from 
the  de]>aTtment  and  reduce  his 
pension  tor  violation  ot  rules  be- 
fore his  retirement.     13. 

MUTUAL  BENEFIT  SOCIETY— 
A    requirement    that    none   but 

practical  Roman  Catholics  can  be 
or  remain  members  is  valid,  and 
marriage  to  a  divorced  person 
whose  divorced  spouse  Is  still  liv- 
ing violates  such  requirement  and 
juHtifles  expulsion.    291. 

A  member  must  exhaust  the 
remedies  provided  by  the  laws  of 
the  order  for  Ihe  redress  of  grlev- 
iince  before  he  can  resort  to  Ihe 
lourta.    291. 

If  the  society  has  not  provided 
any  remedy  for  a  review  ot  its 
refusal  to  pay  sick  benefits  nor 
iiuy  tribunal  for  hearing  an  appeal 
therefrom  the  claimant  may  re- 
sort to  the  courts.  Where  the  laws 
of  the  society  merely  provide  that 
a  member  punished  for  a  trans- 
gression or  for  Immoral  conduct 
has  no  right  except  by  appeal  to 
tlie  union  this  does  not  provide  an 
appeal  from  a  refusal  to  pay  sick 
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ticular  facts  is  correctly  given  In 
ibe  charge  to  the  jury  It  ts  of  no 
liiil)ortanci>  whether  this  Is  called 
rfasonable  care  Instead  of  bigbeat 
degree  of  care.     302. 

NEW  trial- 
Id  an  accident  case  questiotts 
10  jurors  on  their  voir  dire  as  to 
whether  or  not  they  were  connect- 
ed with  an  Insurance  company, 
belnK  a  thinly  veiled  subterfuge 
to  convey  the  impression  that  a 
liability  comnany  vas  intereated, 
does  not  safeguard  the  plaintiff 
and  does  tirejudice  the  defendant. 
0\t. 

Where  the  newly-discovered  evi- 
dence was  unknown  to  counsel  but 
III?  client  could  have  communi- 
cated it  to  him  at  any  time  be- 
fore trial  a  new  trial  will  not  be 
cranted.  192. 
NUISANCE— 

Where  pending  a  suit  to  en- 
join the  conetructlon  of  a  dry 
cleaning  plant  near  real  deuces 
the  defendants  have  changed  their 
plant  reducing  the  smell  and  fire 
danger  so  as  not  to  constitute  a 
iiuisance,  injunction  will  be  re- 
fused, the  suit  dismissed  but  at 
defendants'  costs,  since  the  origi- 
nal plan  would  have  created  a 
nuisance.  This  will  not  prevent 
fnJuDctlon  in  case  the  plant  turns 
out  to  be  a  nuisance.     522. 

OP^FICE  AND  OFFICER— 

The  chief  of  a  volunteer  Are  de- 
riartnicnt  elected  by  the  city  coun- 
cil under  an  ordinance  is  an  of- 
ficer within  R.  S.  Section  8  (G.  C. 
SI  and  therefore  holds  until  hia 
successor  Is  elected  and  quallQed. 
478. 

A  janitor-engineer  of  a  Cincin- 
nati public  school  Is  not  an  in- 
det>endent  contractor  but  an  em- 
ployee within  the  classified  serv- 
ice (O.  C.  486-8)  but,  If  an  incum- 
licnt  when  the  civil  service  act  was 
passed,  is  entitled  to  bold  over 
subject  to  a  non-competitive  ex- 
amination.    r,29. 

Appointing  power;  preventing 
removal  Is  not.     478. 


PARTIES- 


PENSION- 

Not  reducible  for  prior  offenses 
after  being  put  on  pension  rolls. 
13. 
PHOTOGRAPHS — 

Pictures  or  cuts   not  exact,  u 
illustrations.     34. 
PL.EADING8— 

Supplemental.     513. 

Where  two  causes  of  action  are 
virtually  the  same  and  a  demurrer 
to  the  first  is  properly  overruled, 
sustaining  a  demurrer  to  tbe  sec- 
ond. thouR:h  logically  incorrect,  is 
not  prejudicial.     537. 

Treated  as  an  affidavit  ir  sworn 


>  Arvi 
POLICE  POWER- 


IS!. 


PROSECUTING  ATTORNEY— 

Injunction  by,  forbidden  under 
workmen's  compensation  act  »4g. 
PUBLIC  CONTRACTS— 

Modification  by  executive  of- 
ficers.    47. 

Record  required  of  modtfication 
Is  directory  only.     47, 

Re- letting  not  necessary  of 
modified  contract,  when.    47. 

Bidding  not  necessary  for  school 
Janitor.     S29. 

An  ordinance  for  the  abolition 
of  a  grade  crossing,  which  recites 
that  the  city  will  increase  the 
width  or  tbe  street  without  addi- 
tional cost  to  the  railroad,  does 
not  embrace  more  than  one  sub' 
ject,  for  the  Increase  of  width  will 
reQulre  independent  ordinances 
and  the  recital  here  merely  out- 
lines the  schemp.    54S. 

The  determination  as  to  wheth- 
er a  railroad  shall  cross  anotber 
overhead  or  on  grade  need  not  be 


